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Before G. D. Burgess, Esq., C.S.1. 
ASSARAM BRINDAWAN v. MATHURA DASS. 
Principal and agent—Scope of authority ~ Burden of proof. 
* Reference.—Leake, Law of Contracts (grd Edition j, 387, 388. 


THE evidence in this case is of a peculiarly conflicting character, 
and the Lower Appellate Court seems to have felt the difficulty of 
deciding which side ought to be believed, as it has ordered that the 
parties are to bear each their own costs. 

The plaintiff, applicant in revision, supplied 50 bags of rice to Ma 
Kun, the wife of the Manié Myodék, on ‘the strength of a document 
(Exhibit A) signed by Bihari Lal, “Agent, Mathura Dass,” Mathura 
Dass being the defendant. Ma Kun acknowledges her liability as 
the vendee of the rice, but the plaintiff has sued defendant as the 
principal-of Bihari Lal and the real vendee. The defendant repu- 
diates the agency and the transaction about the rice, and denies any 
purchase of rice from plaintiff at all, whereas the plaintiff produces 
a long account in his books of sales of. rice to the value of upwards of 
Rs. 4,000, and the evidence goes to show that demand was made on 


defendant and that the account has-been paid, all but a balance of 


Rs. 6. It is difficult to believe defendant’s denial of any transactions 
in rice between him and plaintiff. The defendant is a contractor for 
the railway under cohstruction in Katha, and has men in charge of the 
work at different places, oneof them being Gobi at Katha and 
another being Bihari Lal at Naba. The defendant and Bihari Lal 
say that the latter is the servant of the former on a salary of Rs. 40a 
month. The plaintiff states that the rice in the long account was 
supplied to Gobi and Bihari Lal, and was entered in one place as 
belonging to the Katha account. The 50 bags supplied to Ma Kun 
’ were entered in a different part of the accounts, asthey were. for the 
Naba agency. It is admitted that this was the only Naba transac- 
tion, and it is by no means clear what it had to do with Naba more 
.than with Katha, The coolies employed by the contractor were paid 
partly.in rice and partly in money, and this was the reason for the 
purchases of: rice. Such purchases might therefore be within the 
scope of Gobi’s and Bihari Lal’s authority, but it is not shown that 
the supply of 50 bags.to an outsider had anything to do with sucha 
purpose. Bihasi Lal is spoken of as an agent, but it appears that his 
duty consisted in supetintending work for the defendant, and there 
: is no proofthat he represented the defendant in any general way. 
The ‘plaintiff declares that the defendant undertook to pay for the 


Givil Revision 
No. 62 of 
Zr 8930 
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ry ; supply of rice in question, and the defendant says that he scolded 
ip core  g Bihari Lal when he came to know of the purchase, which sccms an 
i odd thing to do if he-were without concern in the matter himself. 
Maruura.Dass. He says he did so because the-plaintiff demanded the money from 
him. Savaram states thathe went with plaintiff and that defendant 
promised to pay in a few days. He says the demand included 
payment forthe 50 bags of rice, but he says that there were two 
occasions and he.is not sure whether the demand was made on hath 
of them, and he states that the demand was for the value of 50 bays 
of rice taken by Bihari Lal for the works at Naba. This is a differ- 
ent thing from the transaction in dispute, and may have referred to 
something else. It happens that there is an item of g0 bags ‘of rice 
in the general account. ‘Savaram says that the plaintiff did not 
mention the amounts on any of the occasions. The risk of mistake 
in the repetition of conversations is notorious, and it would be unsafe, 
_ I think, to accept this evidence as showing more than that defendant 
agreed to.settle the general account, which was actually donc. 
~The transaction in question seems to have been of an entircly 
special character. Ma Kun says ‘that the plaintiff required her to 
signa document forthe delivery of the rice, and ‘there is ro apparent 
‘reason for Ma Kun’s telling anything but the truth on the point. 
A document is produced (Exhibit B) by Bihari Lal, which the plain- 
tiff repudiates‘and which Ma Kun is unable to identify. The evidenc 
of Bihari Lal and of Ram Raj Pal, whose signature is on the docu 
ment as a witness, is flatly contradictory as to the origin of thi 
paper. The documentis a blank printed form of promissory -note 
with an anna stamp, on which are written the namesof Ma Rus anc 
Ma Lun orLan. At the ‘foot is the brief entry of “50 bays of rice 
at the rate of Rs. 13”? In Exhibit A the rate is Rs. £2-13-0, and the 
explanation of-the difference, if Exhibit Bis not a false document, i: 
that Bihari Lal‘says he was to receive ‘from plaintiff the usual com 
mission of five-annas a bag’on the sale. c 
‘Exhibit A also bears an anna,_.stamp, but this appears to have beer 
- affixed, not at the time it was. written, but subsequently. It provides 
for the payment of the money in 15 days, and in his plaint the plain- 
tiffthas charged interest on it. This alone seems to distinguish the 
transaction from-any of the other purchascs of rice debited to defend- 
. ant in the plaintiff's books. 
Moreover, the wording of the document is that the rice is “ Myo8k 
Manlé ki aurat ki'’babat.” Now“ babat” is thugdefined in forbes’ 
_Hindustani ‘Dictionary: “ Account, ‘head, article, item, business, 
affair, matter; on-account of.” “The plain meening-of the document, 
then, seems‘to be'that the rice is to be supplied to the account of the 
Manlé Myodk’s wife. Bihari Lal may be responsible to pldintiff, but 
unless it is shown that he had authority to pledge his master’s credit 
in. this way on account of third parties, it does not appear how the 
plaintiff can hold defendant liable for what Bihari Lai did. The 
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tora 


burthen of proof lies on the plaintiff. The rule quoted from English 
cases is laid down as follows: ‘“ The burthen of proof is on the person 
“dealing with anyone as an agent, through whom he secks to charge 
“another as principal, He must show that the agency did exist, and 
“that the agent had the authority he assumed to exercisc, oy otherwise, 
“that the principal is estopped from disputing it.”* The plaintiff here 
has failed to establish the existence of any agency with authority tc 
enter on behalf of the principal into such a transaction as that 
represented by the document (Exhibit A), and he is therefore not 
entitled to succeed. The dismissal of the suit in the Lower Courts 


was therefore right. 
The application for revision is dismissed with costs. 


ren errnee te eae metnn ito 4AM SRS ORR Bote 








* Leake, Law of Contracts (3rd Edition}, 387, 386. 
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Before G. D. Burgess, Esq., CS.L 


"Necessity for Appellate Courts to deal thoroughly with the cases that eome before 


them in appeal. 


As the applicant has not appeared, his application for revision must 
be dismissed for default. 

The attention of the Lower Appellate Court must be called to the un- 
satisfactory character-of the judgment in appeal. The appellant ap- 
pealed against the decision of the Lower Court as being against the 
weight of evidence, and the Appellate Court merely remarked that this 
ground of appeal was practically the same as the first, which it was not, 
and that no particulars were given for the Court to go by, and that the 
Court saw no reason to interfere with the order and decree. 

itis not even stated whether the Lower Appellate Court read the . 
evidence. 

It is not sufficient for an Appellate Court merely to run through.the 


_ grounds of appeal—as this Court often does by merély referring to them 


by number without saying what they are. The points for decision 
should be clearly set out, with the determination of each, and the rea- 
sons. Unless the Lower Appellate Courts do their duty by dealing 
thoroughly with the cases betore them, much trouble and expense are 
caused to litigants, as the unsuccessful party is sure to take advantage 
of any omission to come up in revision, and the application has to be 
admitted because the Lower Appellate Court hasnot made it clear 
that the case has been properly considered and disposed of. 
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Befove G. D. Burgess, Esq., CS.1. 
MA TON ann MAUNG CHO v, MAUNG LU anp MAUNG THE. 


_ An Appellate Court should not interfere with a part of adecree not appealed 
against, 

IN this case, at the request of the parties, the Court referred the mat- 
ters in dispute to an arbitrator. The plaintiffs (applicants in revision) 
were dissatisfied and objected, and the Court of First Instance altered 
the award in its decree. The plaintiffs being still dissatisfied, appealed. 
The Lower Appellate Court, instead of dismissing théir appeal, set aside 
the decree of the Court of First Instance, although the defendants had 
preferred no appeal, and passed a decree in accordance with the award. 
The plaintiffs have consequently come up in revision, and it appears 
niet the defendants (respondents) are also discontented with the re- 
sult. 

The order of the Lower Appellate Court is obviously incorrect and 
cannot be allowed to stand, because it was passed without jurisdiction, 
there being no appeal before it against the decree on the part of the 
opposite side. If the plaintiffs failed to obtain an amendment of the 
decree in their favour in appeal, they were at least entitled to retain 
what they had already got. 

€ 


Civtl Revision 
No. 247 of 
£893; 








UPPER BURMA RULINGS, [1893-— 


Appellate Court—Duty of. 


See also page 279. 
See also page 282. 
See also page 367. 
See also page 3716. 
> See also pate 393+ 
_. See also page 444. 
See also page 4.78, 
See also page 500, 
See also page 570 
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Before G. D. Burgess, Esq., €.S.1. 
MA MIN KU v. MAUNG THA NYUN. 


Suit to set aside an award which was based on a point of limitation. 

Held—that a reference to arbitration in Upper Burma does not necessarily in- 
clude authority to dispose of the matter referred on a question of limitation unless 
such authority is expressly given. 

Held further —that if such authority is implied in the reference, the rules of limit- 
ation applicable are those of the law for the time being in force and not those of 
Buddhist law, which are now obsolete. 

THe Lower Appellate Court, which has reversed the decree of the 
Court of of First Instance setting aside an award, has completely mis- 
understood the matter before it. 

The claims of the patties are founded on an award, decree, or set- 
tlement, whichever may be the proper description, made in the year 
1243 B.E. The Lower Appellate Court has imagined that the decree 
set aside this award, but it did nothing of the kind. It set aside 
an award made in Wagaung 1254 in consequence of a reference to 
arbitration concerning the rights of the parties under the preced- 
ing settlement. This reference is in the most vague and general 
terms. The award dismissed the claim because over ten years had 
elapsed from the date of the pyatsa of 1243, which was relied on. The 
award astranslated says: “ Taking the principle of the Burmese Bud- 
‘ dhist Dhammathat, which says, ‘ Attacchinnam yathiccakam ydacera 
“‘ petachadaka, &c., that the effect of a pyatsa shall be held good within 
‘‘a period of ten years and without a change in the Government.’ ” 
The claim has therefore been dismissed on a point of limitation, and 
this. point of limitation has been decided by Buddhist law. Now, it 
has been ruled, and the ruling is not questioned in this case, that the 
only law of limitation in force in Upper Burma is that contained in 
the Limitation Act and other-Indian enactments. The question there- 
fore is whether the award is liable to be set aside because it has pro- 
ceeded on a point of limitation under a law not in force. 

The learned Advocate for respondent has argued that the award 
may be right, although the reason given for the decision may be 
wrong, and that the claim is. really barred under. the Indian Statute, 
- but I do not: see that these matters are relevant to the issue. The 
issue is. not by any means whether the actual decision is right, but 
whether. the award is a right and proper award binding on the parties 
in accordance with the contract under which it was given. Whether 
the claim should be allo-ved or disallowed is immaterial. Although 
the reference to arbitration is merely a general agreement to abide 
by the decision of the arbitrators, it is headed as a claim brought be- 
fore them for the tecovery of the share to which Ma Taik, one of the 
parties to the reference, was entitled in accordance with the former 
award, The meaning of this seems to be that the arbitrators were 
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asked to decide what Ma Taik was entitled to under that award, and 
not whether the award was enforceable or not. It is very unlikely 
that people would refer a technical question of limitation to anyone 
but legal specialists. When they go before ordinary arbitrators, as 
in this instance, it is not to ascertain whether their claims are barred 
or not, but to get a determination on the merits. In fact, when 
nothing appears to the contrary, a reference to arbitration implies a 
waiver of the technical objection of a limit of time which the Courts 
of law would have to take notice of. I should hesitate to hold that 
even a general reference to arbitration in this country includes a‘power 
to throw out a claim on the preliminary point of limitation untéss the 
matter is expressly provided for. 

The award is therefore without authority and, as such, isbad. But if 
the reference can be taken as including the power of determining a 
preliminary point of limitation, there would still be an implied under- 
standing that the question would be decided under the law in force in 


. the country and not under a foreign or obsolete law. Unless it is 


shown to be otherwise, it could not be in the contemplation of parties 
that their vights should be adjudicated upon in accordance with the 
provisions of any law other than that of the land. There is therefore 
an illegality upon the face of the award, and as the whole award has 
proceeded upon this illegality, the irregularity is fatal to its validity. 
The plaintift-applicant is plainly entitled on equitable grounds tohave 
an award vitiated in this way set, aside. The decree of the Lower 
Appellate Court is accordingly reversed and that of the Court of First 
Instance restored with costs in all Courts. 
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Suit may be brought to enforce an award, ircespective of the provisions oc! 
Chapter NX XVII of the Code of Civil Procedure. ; 

An award by ecclesiastical authorities on a secular matter is not exempt from 
the usual rules regarding arbitration. 


Reference,~4 Mad. H. C., 119. 


Tue Lower Appellaté Court has reversed the decree of the Court 
of First Instance in this case, and has dismissed ike suit on the ground 
that it is barred by limitation because if was inst ‘ds of gtx 
months after the date of the award to which if relates. The Lower 
Appellate Court has proceeded on the analogy of the provisions of the 
Code of Civil Procedure in Chapter XX XVII concerning awards and 
reference to arbitration. The Civil Justice Regulation, however, 
which governs this case, does not provide for reference to arbitration. 
and the filing of awards by the Courts, and it isa question whether the 
procedure of the Civil Procedure Code could legally be followed in aay 
Court in Upper Burma outside Mandalay. Apart from this question, 
however, it appears that the plaintiff did not necessarily mean to apply 
to have his award filed in the manner provided by the Code of Civil 
Vrocedure, but that all he wanted was to have it enforced, or, in other 
words, to obtain specific relief by getting a decree from the Court to 
have the terms of the award carried ont. ane 

The plaint is, as commonly happens, inartistically drawn, but the 
Courts are required to supplement the pleadings by an. examination 
of the parties, and to ascertain and settle the actual sebatance of the 
claims brought before them. Itis clear enouvh here that all the plain- 
tiff really wanted was to procure, through the instrumcniality of the 
Court, the benefit of the contract alleged to have been entered inte 
with him by the defendant, the result of which was expressed in the 
award, ’ 

Even where the Code of Civil Procedure is in force it has been held 
that the special procedure relating to arbitration and awards is not 
imperative upon a plaintiff, but that he is at liberty to bring a suit te 
enforce an award.*. Much more would this be so where there is no 
special procedure provided for the purpose of making awards decrees 
of Court. 

The Court of First Instance, on the other hand, seems to have dis- 
posed of the case without inquiry into the matters that properly coms 
into issue. The Judge appears to have considered himself precluded 
by the authority of the arbitrators from questioning the validity of the 


* See 4 Mad, H. Cprt9. 
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award. The defendant is a pdugyi, and the arbitrators were the gatn- 
goék and another sayadaw and the body of clergy. The decision, 


‘however, had no reference to an ecclesiastical matter, but to a debt 


claimed by the plaintiff from the defendant. The latter says in this 
Court that he did not consent to the reference to arbitration, but that 
the award was given in spite of his opposition, so that he evidently 
impugns the validity of the award from the bottom. 

The decree of the Lower Appellate Court must be set aside and also 
that of the Court of First Instance, and the case must go back for trial 
on its merits, the issues which properly arise from the points in con- 
troversy being duly framed and evidence being taken on them. 

The award should be admitted in evidence imaccordance with the 
provisions of the Stamp Act. Costs to follow the final result, 
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Before G. D. Burgess, Esq., C8 $6. 
MA THAN ann MAUNG THE ve. (1) MAUNG PYO, (2) MA Si, @} 
MAUNG PO MAUNG ays (8 
MAUNG NYUN, 


Suit to set aside an award—Grounds for impugning an award, 


Improper omission to take evidence vitiates an award. There being primd facie 
ground for impeaching the award because of the rejection of evidence, it was in- 
cumbent on the other side to meet the objection and show that it was not well- 
founded. {+ is necessary in a country where arbitration is so frequently abused, to 
make sure that when a primd facie case is established against tic validity of an 
award it is conclusively rebutted, 

Reference.— Russell on the Powers and Duty of an Arbitrator (7th Edition), 665, 


THE first ground of appeal in this case is ‘that the Lower Court 
should have held that the omission to take evidence, and in not having 
“ allowed the appellants a reasonable opportunity to prove their case on 
“the part of the arbitrators, rendered the award invalid and the Lower 
“ Court should have set aside the award.” The Lower Court has re- 
marked in its judgment concerning the appellants and their appear- 
ance before the arbitrators— , 

“They were fully examined, and the first by her own statement failed to prove 
her claimed status and her case fell through, while the second admitted that a final 
settlement had been taade with him as to his share in his father’s estate on the oc- 
casion of the remarriage of his father with the relatives of the present defendants. 
What further evidence was then necessary P Plaintiffs between hearings attempt- 
ed to smuggle in an cd anda for witnesses by pre-(?) submitting the list to the 
arbitrator, whom they have called as a witness. This arbitrator, when examined, 
admits that he does not pretend to a knowledge of the law on the subject, that he 
trusted in the better judgment of his co-arbitrators. He states that as far as he 
could sec there was no ground to call the witnesses, and that the plaintiffs were not 
prejudicially affected by h's not doing so, but he seems to have looked on it as a 
good-natured but entirely unnecessary act to let them have their way and waste a 
little time over unnecessary details—in fact to give them the full length of their 
tether. And with the admissions made there is no reason why witnesses should 
have been called.” 

The description of the evidence given inthe above passage does not 
appear to be very accurate. The arbitrator, the Légaing Wux, said 
that he insisted on the necessity of examining the witnesses, and 
hence the delay in deciding the case. When the award was drawn up 
for signature the*witness refused to sign it, and there was a delay of 
about 15 days; but ritimately he signed it, on the persuasiov ef the 
others, who said he had agreed to sign with the majority, thoagh he 
did not personally concur. He admitted that he was unabie to state 
any particular fact which depended on the statements of either party 
which it was necessary to fix by further cvidence, but he also said that 
he thought it was necessary to take further evidence, and that he 
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believed witnesses should have been examined to clear up the case, He 
stated that he thought it was good to examine the witnesses named so 
as to decide as to what said by the witnesses was or was not to be ac» 
cepted, 


The arbitrator, it would seem, had a confused idea as to what points 
required proof, but it is plain that he thought some evidence was 


-wanted to make matters clear. He says that issues were recorded, in 


order to question the witnesses on in presence of the five arbitrators 
assembled, though another of the arbitrators, the Yindaw Wun, says 
that there were no issues written. It is quite possible that there were 
no points of fact or law in dispute upon which oral testimony was re- 
quired, but apparently the assumption that this was so has been made 
by the Lower Court without sufficient grounds for its support. No 
evidence was adduced for the defence. The Yindaw Wun stated that 
when the parties asked to be allowed to examine witnesses, they were 
told that they had no right to witnesses and the list was returned to 
them. The same witness said that the reference, as he understood it, 


‘did not provide that witnesses were tobe examined. But it doesnot 


appear that the reference was meant to exclude evidence ; or that when 
the plaintiffs made their claim to adduce evidence the arbitrators duly. 
dealt with it by ascertaining either that evidence was not admissible 
under the.terms of the reference, or that there were no points in dispute 
upon which it would be any use to take evidence, or that they came to 
any proper decision in the mattei. The improper omission to take 
evidence vitiates an award. As stated in Russell on the Power and 
Duty of an Arbitrator*: “The award may be impeached if the arbitra~ 


tor make his award without having heard all the evidence, or having 


“ allowed the: party reasonable opportunity of proving his whole case. 

Here there was primd facte ground for impeaching the award because 
of the rejection of evidence, and it was incumbent on the other side to 
meet the objection and show that it was not well founded. Whatever 


.cause for suspicion there may be as to the motives of the parties and 
‘the real character of their proceedings, it is necessary in a country 


where arbitration is so frequently abused to make sure that when a 
prima facte case is established against the validity of an award, it is 


conclusively rebutted. In this instance I do not think that the primd 
_ facie case has been sufficiently rebutted, or that an award against which 
‘there is no’appeal made under the present circumstances could sately . 


be maintained, 


. The other issues that have been raised in the case need ‘not be dis-. 
cussed. 


° 


The decree of the Lower Court is reversed and the plaintiff-appel- 


= 


* Seventh edition, 665. 
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Before £. S, Copleston, £sq. 
MA YU », MA KALAMA, 


Arbitration—Award of arbitrators—Grounds fog setting aside award. 


An award should not be set aside as invalid on the ground that the enquiry 
was somewhat perfunctory ; but possibly refusal to examine witnesses whom one 
party asked to call might amount to misconduct invalidating the award. 

An award should not be set aside merely because it is not strictly in accordance 
with Buddhist Law. 

Reference to arbitration should be encouraged. 

An agreement to refer to arbitration is a contract and the award is part of the 
contract. 

References.—\, L. R., 9 AB., 253 ; Russell on the Power and Duty of an Arbitra- 
tor (7th Edition), 304, 667- 

PLAINTIFF sued defendant to enforce an award of elders to whom 
both parties had referred the division of property of their deceased 
husband. The award was admitted. The Court of First Instance dis- 
missed the suit on the ground that the award was not in accordance 
with law, and apparently also on the grounds that the’ arbitrators had 
not fully inquired into the case before giving their decision, and that 
they had not taken into account a certain item of a debt. 


The District Judge finds that the arbitrators did inquire of the par- 
ties and their relations. ‘‘It would appear,” he says, “ that the in- 

* vestigation was somewhat perfunctory and that several important 
_ points escaped their notice altogether.” What these points were the 
Judge does not sdy. He goes on, “ Added to this is the important fact 
“that the defendant’s chil dren, who are entitled under the Buddhist 
“law to a share, were altogether ignored.” 


Then the Judge proceeds: “I think they must at least make some 

“ attempt to “follow existing law. In the present case the children’s 
“ share, which had necessarily to be decided in order to come to a 
“right determination, was left undecided, I accordingly confirm, 
“cc &c. ” is * 
I will. deal first with the sufficiency of the inquiry made by the 
arbitrators, then with the question of the need to follow the law, and 
finally with the other points. First, then, I find that the award should 
not be set aside as invalid on the ground that the inquiry was. some- 
- what Sopa Sm - When parties contract to refer a matter to arbitra- 
tion, they select the'r own arbitrators, and they. know the kind of 
inquiry. that will be held. They cannot expect an investigation such 
as is made in a Court of law. There is no suggestion that either party 


made any objection at the time of the hearing fo the superficial nature . 


of the inquiry, or asked to have witnesses called and were refused. 


Civil Reviston 
No, 234 of 
1895+ 


Ma Yu 


v. 
Ma Katama, 


i6 UPPER BURMA RULINGS. [18920 


Award. 


tena TENN 





The arbitrators no doubt possessed local knowledge and were nei- 
ther expected, nor felt the need, to call for evidence in a formal way. 
Had there been an application to examine witnesses, and this had been 
refused, probably this procedure on the part of the arbitrators would 
have amounted to misconduct invalidating the award and making the 
reference voidable. Mr. Litter has referred to a ruling on the subject 
of “misconduct ” given in the case of Ganga Sahai y. Lekhraj Singh.* 
I find no “ misconduct ” proved in the case now before me, 

Then the fact that the Buddhist law as administered in our Courts 
was not followed is not a good ground for setting aside the award.t 
There was no stipulation that any particular system of division should 
be followed. There is no reason to suppose that there was partiality 
or corruption influencing the arbitrators to give an unjust decision. 
The reference to these arbitrators was a free contract.. On this point 
Mr. Hirjee has quoted in his support from Russell on the Power and 
Duty of an Arbitrator. : 

As to the omission of the alleged debt, it is net-shown that the arbi- 


-trators were asked to decide on ‘iis:poifit, and apparently there is 
- nothing to prevent a settlemcit ut this point now. This omission then, 


if there was such, is aut a sufficient ground for a setting aside the 
award. 1) uy come to the main contention in the case, the omission 
ot reterence to the children of defendant, or to provide for them. I 
understand Mr. Hizjee to say that they have received their shares ; but 
there is no evidence of this; ‘and he urges besides that they are not 
yet entitled to any share, and that the award should stand as between 
these parties, the children being left to seek their remedy if they are 
wronged. The case seems to me to reduce itself to this: whether a 
suit by plaintiff against defendant must have failed by reason of non- 
joinder of the defendant’s children as co-heirs of the defendants. 
Mr. Liitter has not explained how the daughters of Ma Kalama are 
affected adversely by the award in a way they have a legal right 
now to object to, An eldest daughter can demand a share from 
her mother, but it is not alleged that this had been done or that she 
has raised any ‘protest. As to the other two daughters, it has not 
been shown that they have any existing claims. [1 do not think it can 
be said that ina suitthey must have been made parties. If it could 
be held so, then I should probably consider that an award thade with- 
out their being parties should not be enforced. -They may have claims 


‘ ahd they may be affected, but apparently the matter is not obvious 


‘and we cannot.now go into difficult points of law as to their claims, 


-” If the suit supposed could have gone on and been decided as between 
~™ the plaintiff and defendant; then so-could-the.award be prop crly made, _ 
- and the daughters may be left to seek a remedy for themselves if they 
‘wish it. I find further that a witness states that the daughters were 


present at the arbitration. Two of them, it is admitted, live with 


*1,L.R.,9 All, 253. <4 t [CALLR 5 181A, 72.) 
t Pages 304 and 667 (7th Edition), 
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their mother, and the other in the same village. They were therefore 
well aware of what was going on. They at ¢ any rate made no objec- 
tion, and asserted no rights. The omission of the daughters from the 
award does not in my opinion invalidate the award. Nothing amount- 
ing in my opinion to misconduct on the part of the arbitrators was 
all leged ox proved ; and the fact that the award does not follow strict 
law as to the fractions of partition is not a good ground for putting 
aside the award. 

I may remark on the general question that it is often desirable 
that parties should resort to arbitration rather than come. to court. 
The arbitrators have local-knowledge. The parties, their witnesses, 
and the arbitrators cannot fail to be usefully influenced by public opin- 
ion in their village, and such arbitration often affords a better means 
of getting at the truth of facts than a suit ina court of law. It is 
‘therefore on this ground undesirable to lightly set them aside. More- 
over, the argument to refer to arbitration is a contract, and the award 
in the absence of good cause must be treated as a part of the contract. 

A considerable number of the cases brought up to this court are 
connected with such awards. The -parties who think they have got 
the worst of the arbitration naturally wish to, reopen their case, ‘But 
they should be made to show really sufficient ‘cause for refusing to 
carry out their contract. This application is allowed with costs. 
Plaintiff will get a decree for the property awarded to her by the 
arbitrators. 
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Arbitration —Award of arbitrators. 
Held—that where a reference to arbitration was made to four eldexs and no,pro- 


vision was made that, in case they did not agree, the award of a plod or of a 
majority should be binding, the award, unless made by all four elders, could not be 


enforced. - ‘ 
= '  Fudgment of Lower Appellate Court. 

“ The evidence of the arbitrators has been taken, including a sum- 
mary of the evidence submitted to them. It appears that the arbitra- 
tor who withdrew from the proceedings was the uncle of the respond- 
ent and that he gave a written opinion assessing damages against the 
latter at a certain sum. The remaining arbitrators assessed it at a 
higher rate." The award appears to bein accordance with the evi- 
dence taken before them and is not excessive. I set aside the order 
of the Township Officer and. direct that respondent do pay to appel- 
lant Rs. 37-8-0, and costs of suit and appeal.” 

Orders in Revision. 
THIS application for revision is based mainly on the fact that, where- 
as the reference to arbityation was made‘ to four elders, only three 
- concurred in the award which it is now sought to enforce. The Court 
of First Instance set aside the award. The Court of appeal, however, 
decided to enforce it, remarking that the defendant had not in his 
written statement specified this objection to the award. 1 find, 
however, that he did object tothe award, and to its legality in the writ- 
ten statement, and that, when examined by the Township Judge, 
he raised this very point. It seems to me fatal to the award, The 
reference was to the decision of all four elders, and no provision was 
made that, in case they did not agree, the award of a minority, or 
of a majority, should be binding. It is said that the fourth elder sent 
a letter saying he would award Rs. 22-8-0. The letter was not proved 
and no cause for admitting secondary evidence was shown. ‘There- 
fore even this fact was not proved ; and it is thus not even shown that 
all four elders agreed that azy damages were due. The Judge gives 
no reason why he adopted the heavier damages of the majority, rather 
‘than the lighter damages of the minority. The right to enforce the 
award rests solely on the contract to. accept the finding of the four 
elders, and, as these four elders made no award, there is nothing that 
can be enforced. eo re 

It' cannot even be said that they all agreed to award Rs, 22-8-0 
The decree of the District Judge’ must therefore be set aside. As to 
costs, though I am reluctant to order the plaintiff tg pay defendant's 
costs, I do not see any sufficient reason for not doing so. 

This application is allowed and the plaintiff's suitis dismissed with 

costs. si 
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Before F. S. Copleston, Esg. 
MAUNG KYE vo, MAUNG THA ZI AUNG, 


Mr. Dutia—for appellant. | Mr. Pillay-for respondent. 
: Arbitration—Award of arbitrators, ° 

A contract was made’by the parties to refer the matter in dispute to three arbie 
trators, who were named, and it was provided that, in case there was Hasevacmonk, 
the decision of the majority wasto be binding on the parties. One of the acbis 
trators retused to have anything to do with the arbitration, and the other two pe 
by themselves, gave a decision in favour of the plaintiff-respondent in the Cisse ; ft 
appears that the Judge considered that the clause providing that the decision of a 
majority of the arbitrators should be binding madc it of no consequence v. ch 
one of the arbitrators refused to act or not. The District Judge helare IRE ie 
case went in appeal took the same view. Three arbitrators were appointed, | s 
seems clear tha! an enquiry and decision by two of those persons in the absence sf 
the third must be invalid. The enquiries, arguments, influence, and opinior, of is 
absent arbitrator right be most material to the cause of, at any rate, one: of pa 
parties to the reference. Akthough the opinion of the majority was to "prevail ail 

were to arbitrate, that is, to take part in the enquiry and decision. i 
Reference.—Kusseli on the Power and Duty of an Arbitrator (7th Edition), 


pages 216 and 217. 

PLantiFr, Maung Tha Zi Aung, sued in the Court cf the Subdivie 
sional Judge to enforce an award and obtain a decree in accordance 
A contract was made by the parties to refer the matter 

three arbitrators, who were named, and it was provided 
that, in case there was disagreement, the decision of the majority was 
to be binding on the parties. One of the arbitrators refused ta have 
to de with the arbitration, and the other two, acting by Fait 












therewith. 
in dispute to 


anything 
selves, gave a decision in favour of the plaintiff-respondent in this 
The Subdivisional Judge found that the award was a genuine 


case, 
award, made in cenformily with the terms of the deed of reference 


It appears that the Judge considered that the clause providing tha! the 
decision of a majority of the arbitrators should be binding sett it of 
no consequence whether one of the arbitrators refused to act ov not. 
The District Judge before whom the case went in appeal took the 
same. view. 

The grounds of second appeal in this Court are, first, that the awerd 
is invalid because only two arbitrators acted ; secondly, that the ects 
which the Court of First Instance granted did not form a poiat referred 
to the arbitrators, and should not have been awarded ; and, thirdly, that 
the defendant had ro opportunity of calling as a witness Maung Hm 
the arbitrator, who declined to act as one. a epan 

The first is the only point of importance. 

The arbitrators ‘were appointed, and it seems clear that an enqui 
and decision by two of those persons in the absence of the third must 
be invalid. The enquiries, arguments, influence, and opinion of the 
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absent arbitrator might be most material to the cause of, at any rate, 


one of the parties to the reference. Although the opinion of the 
majority was to prevail, all wére to arbitrate, that is, to take part in 
the enquiry and decision. Atpages 216,217 "of Russell on the Power 


and Duty of an Arbitrator (7th Edition), English decisions are cited 


to show that all arbitrators must act, and must act together, and this 
opinion is reasonable. The defendant did not attend the enquiry 
made by the two arbitrators because he knew that one was not. act- 
ing. He, therefore, cannot be said to have given any consent to the 
arbitration by two alone. 

It appears, then, that the award is not in n accordance with the refer- 
ence made, and eannat be enforced against the will of the defendant- 
appellant. The decrees of the Lower Courts are set aside and the 
plaintiff's suit is dismissed with all costs, 
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See also page 43. 
See also page 82, 
See alse page 102 
See also page 276. 
See also page 475. 
See also page 478. 
See also page 481, 


See also page 598. 
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Civil Revision Before G. D. Burgess, Esq, C82. 


No, 15 of 
1893. MAUNG AING asp MAUNG MYAING z. MA KIN. 
Buddhist. law—What is a kittima adopted child ?—Manugyé Dhammathat (pp. 314 
and 319, 3rd edition). 


Held—that evidence of bringing up and treatment as chiid of adoptive parents 
and public recognition as such is sufficient proof of &¢tima adoption. 
Conditions under which an adopted child can inherit ; performance of duties ; 
separate living. 
ffeld—that the duties of an adopted are similar to those of a natural child, and 
that separate living may constitute a disqualification to inheritance by the adopted 
child ; but that the question what constitutes separate living depends upon the cir- 
cumstances of each particular case. Suggested that possible reason for disqualifiy 
cation may be that separate living on part of adopted ‘child might indicate’ sever- 
ance of tie of adopticn. 
Share of kittima adopted child. Secticn 25, X Manugy?, does nct apply to 
kittima children. Sections 26 and 27 are applicable. 
References : 
Manugyé, X, 25, 26 and 27, 
Wagaru, 8. 
Attathankepa, 172179. 
Wunnana, 7 
Jardine’s Notes V, 29. 2s 
Sacred Books of the East (Max Miller’s Edition) XXV, 3253-~367. 
Selected Judgments, Lower Burma, page 191. 


~ Forchhammer’s Jardine Prize Essay, page 50. 


IN this case there are cross-applications for revision of the decree 
‘of the District Court, Myingyan, in Civil Appeal No. 78 of 1892, and 
this application, No. 15, and application No. 50 are taken together. 
There has been some delay in making the latter application, but when 
one patty seeks to disturb a decision in revision, it is fair that the 
other party should beat liberty to put forward grounds of dissatisfac- 

’ tion with it’on his side, although he might otherwise have let it stand 
unchallenged. The objections on both sides are therefore considered 
at the same time. The applicants in the first application are Maung 
Aing and Maung Myaing, the original defendants, and the respond- 


ent is Ma Kin, the original plaintiff. The latter brought a suit-against ~_ 


the former for lands valued at Rs. 700 and mesne profits Rs..30,-and — 
her suit was: ‘dismissed by the Subdivisional Court of Myingyan. - The: 
District Court'in appeal gave her a decree for a fourth of her: claim. 
The defendants want the decree of dismissal of suit’ restored, ‘and the- 
plaintiff wants a decree for the claim in fuil. pee a 

_ The -plaintiff- claims the land in dispute as the absolute . property of. 
Maung Kaing,- deceased, to whom she is scle heir, as his hitt¢ma - 
adopted daughter, to’ the exclusion of the defendants, his step-brothers.: 
The defendants deny that the plaintiff is an adopted daughter entitled 


to inherit. 
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The question was raised whether this matter was not res judicata, 
but was not pressed, and though it has been referred to in this Court, 
it is not mentioned in the application for revision, and there does not 
appear to be anything in it. The other points in the statement of 
defence are that plaintiff was not entitled to inherit Maung Kaing’s 
property because she was not his adopted daughter, but “ was picked 

‘up by persons and given to Maung ‘Kaing to save her from starvation 
“and death;” that at the time of her marriage the defendants and 
Maung Kaing gave her out oftheir joint and undivided estate pro- 
perty to the value of Rs, Goo for her separate use and benefit, and that 
she ever afterwards, up to the time of Maung Kaing’s death, lived in 
a separate house; that the property sued for was the undivided pro- 
perty of the father of defendants and Maung Kaing, Maung Myat Ya, 
and had been in their possession and worked by them on their joint 
account, and that the produce had been equally divided among them 
ever since the death of their father for the last 30 years; and, lastly, 
that the second defendant took Maung Kaing info his house during 
his illness, attended and treated him, and upon his death buried him 
at the defendant’s cost and expense, 

The Court of First Instance drew issues as to whether plaintiff was 
an adopted kcétima daughter ; whether the land was undivided family 
property or separate, and as to the relief; but although it referred to 
the matter in its judgment, it framed no issue regarding plaintiff's 


living apart from Maung Kaing and fciling to discharge the duties of an. 


adopted daughter towards him. Consequently the “Lower Appellate 
Court remanded the case for trial of the issue : “after her marriage with 
“Maung Aung Gyaw did Ma Kin, so far as lay in her power, perform 
“ the duties of an adopted child, including the duties of ministering in 
“sickness, performing the funeral obsequies, and making ceremonial 

“offerings?” Objection has been taken to this remand, but it is diffi- 
cuitto see how it could have been avoided. The questions in the 
issue were raised by the defendant's written statement, and the Court 
of First Instance should have ascertained from plaintiff what her 
answers to them were and should have drawn an issue accordingly. 
The Lower Courts have taken nearly diametrically opposite views on 
almost all the points in the case, and there have been animadversions 
of one-sidedness against both by the party to whom they have.been 
unfayourable. On one point, however, they are agreed, and that is, 
that the. land in dispute has not been proved to be the separate pro- 
perty of Maung. Kaing. Against this finding it hag been urged in 
‘revision that the evidence is the other way, and that the burthen Of 
proving that the land is undivided is on the defendants. | 


The land in dispute is all mortgaged land, and it has been mort 


gaged to. Maung Kaing in his name alone. Maung’ Myaing derived no 
direct benefit. from the ‘land, but only Maung Aing : and Maung Kaing. 
When land was given to plaintiff on her marriage, Maung Aing’ says 
thatit was part af the joint property, and he was asked to consent to 
'- the gift after it had been made. These difficulties deserve consider- 
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ation. As Maung Kaing was head of the family and apparcritly con- 
siderably older than the others, it is perhaps not wonderful that he 
should have acted as manager in hisownnamealone. Maung Myaing, 
again, was not living and working on the land like the others, but was 
following his own vocations in Myingyan. The defendants say that 
the land in dispute was obtained with the proceeds of the undivided 
estate which the three orothers inherited from their father-Po ‘Myat 
Ya, and there is distinct evidence that the brothers disposed of ‘théir 
father’s land together and then went to Mibauk, where the land in 

suit was acquired. Questions have been raised in the argumeats ‘in 

revision concerning the position of the mother of Maung Myaingeend 

Maung Aing with respect to the mother of Maung Kaing, butthey 

were not apparently raised in the Lower Courts, and the evidence as 

tothe joint disposal of the father’s property and as to Maung Aing 
working and enjoying the land for many years back, for 30 years it is 

said—ever since it was acquired—goes a long way towards support- 
ing the defendants’ claim as joint proprietors. It does not appear that 
Maung Aing could have been the mere farmer or tenant of Maung 

Kaing. Maung Aung Gyaw, plaintiff’s husband, admits that in some 
years Maung Aing gave nothing to Maung Kaing, and when Maung 

Kaing removed to Myingyan at the annexation, Maung Aing seems 

to have remained in sole possession. There is nothing to show, too, 

that Maung Kaing could have got the funds with which the land was 

acquired from any. other source* than the proceeds of the father’s 

estate. Although there is some room for doubt, therefore, | think, 

I should not be warranted in differing from the finding to which both 

the Lower Courts have concurrently come on this point. 


The next question is the mixed question of fact and law, whether 
plaintiff is the Azttima adopted daughter of the deccased Maung 
Kaing. The evidence as to the facts is conflicting. The pluintif 
was brought up by Maung Kaing and his wife from an infant, but 
there are different accounts of how she came into their family, The 
witness Maung Lé Yauk, fourth witness for plaintiff, says that plain- 
tiff is the daughter of Ma Gydk, who died about 35 years ago when she 
was six months old.. Ma Gydék’s sister, Ma Than, kept the child for 
five or six months, when Maung Kaing and his wife Ma Bwin asked 
Ma Than to be allowed to adopt the child on condition that she was 


- to inherit their property. Ma GySk was said to have left her people 


in disgrace before giving birth to the child, Ma Than was an old 
maid in very poor circumstances, living from han¢-to-mnouth, and she 
got the child nursed here and there by other “people. The witness 
was nly 18 years old. himself at this time, and ‘he says that Ma Pyu, 


‘who is still alive, accompanied Maung Kaing and his wife to Ma 
- Than’s house, and that Ma Té and Ma Nge Ma were also present, but 


not one of these three p:rsons was called. The Court recorded an 
unfavourable note as to the witness's demeanour and apparent truthe 


fulness, 


a 


oR 
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The plaintiff's ninth witness, Maung Lat, says that her father was 
said to be Maung Thaing of Kyaukyin, and "that after her mother Ma 
Gy6dk’s death Maung Kaing adopted her, and Maung Kaing told bim 
ihat he went and asked for the child with his relations. But he ad- 
mits that in a previous case between the parties he had stated that he 
had heen told by the villagers that the people of the quarter gave the 
child away. 

Maung Aing, the first defendant, states that there was a famine in 
1219 B. E, and ‘the villagers of Thabyebin brought the child to Maing 
Kaing as she was without parents and likely to. die of starvation, and 
no one else would take her, and Maung Kaing’s wife took the child 
out of sheer pity. Maung Myaing, the second defendant, gives simi- 
lar evidence. But besides the fact that both these witnesses are in- 
terested in lowering the plaintiff’s position, their means of knowledge 
have to be taken into Consideration; and as one of them was only 
eight and the other only 15 years old at this time, it does not seem 
likely that either could know or recollect much about the matter. On 


the other hand there is a general agreement among the witnesses as 


to plaintifi’s living with Maung Kaing and his wife as their daughter. 
The defendant’s own witness, “Maung Tha Shan, who was in Maung 


Kaing’s service, states that Maung Kaing said he bad adopted plain-* 


tiff. Maung Paw Tha, plaintiff's second witness, says that Maung 
Kaing adopted plaintiff as his é2¢#2ma daughter, and he, being now 55 


years “old, knew Maung Kaing from his childhood. Maung Wet Kyi, 
sixth witness for plaintiff, says the same. He saw her in Maung © 
Kaing’s house when She was five or six years of age, and she was” 


treated by Maung Kaing and Ma Bwin as their own daughter. Maung 
Kyin, fifth witness for plaintiff, says she was adopted by | “Maung Kaing 
and Ma Bwin, and he saw her living with them when she was 10 years 
of age. It is unnecessary to refer to the statements of other witnesses. 
Plaintiff is spoken of throughout as the adopted daughter of Maung 
Kain 

Then there is the evidence of what took place on the occasion of the 
plaintiffs marriage in 1237, when she must have been about 18 years of 
age. She was married to Maung Aung Gyaw, son of the Kéx, or Judge, 
U Hlaing, and a deed of settlement or “gift was drawn up whereby pro- 
perty was bestowed on the young couple for their support by the 


patents of both. The original of this is not forthcoming, and-is said by .- . 


plaintiff and her husband | to have been searched for in vain and to have 
. been lost in the troubles after the annexation. A copy is produced, 
said to have been made by Maung Aung Gyaw in 1238. The plaintiff 
says only she and her huyband, Maung “Kaing, and his wife were pre- 
sent when it was made... The husband mentions Ma Yauk, who became 
Maung Kaing’s wife, besides. The copy was not produced i in the pre- 


vious ‘suit, and. yatious. excuses-are given for its non-production. But. 


even if there is any doubt about the. authenticity of the copy, there.is. 


plenty of other secondary evidence of the contents of the original, and 
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if it were held that the original had not been accounted for, there would 
still be evidence independent of the document that, on the occasion of 
the marriage, Maung Kaing described plaintiff as his 4t¢t2ma daughter. 
Maung Kyin states that he said she was. He also states that U Hlaing 


desired plaintiff to be described as kittzma daughter and that Maung 


Kaing agreed. Maung Wet Kyisays that when Maung Kaing was 
asked to make a gift, Maung Kaing replied: “This is my only daughter 
“and all my property belongs to her, as I have no other children.” 
Maung Lat says plaintiff was described simply as Mauig Kaing’s 
daughter, but not as any particular kindof daughter. The copy of the 
instrument describes her as his é2#t¢ma daughter and heir. 

- The defendant’s application for revision implies that the declaration 
was made, but objects that such declaration does not, in Buddhist law, 
constitute a public adoption to bring the plaintiff under the értuma 
class. 

With respect to this objection it isto be observed that no particular 
methed of adoption is prescribed by Buddhist Law. The Manupye 
Dhammathat describes &2tt2ma children as those publicly adopted with 
the recognized intention of making them heirs (page 314, 3rd edition). 
In the case of Ma Guu v. Ma Gun,* it is said: “It is plain that the 
‘law requires no ceremony, no written document ; nothing indeed but 
“a request from parents and a notorious and public taking and bring- 
“ing up in order that or with the understanding that they, z.ec., the 
“children, may inherit." Of course, if the parents are dead, ‘the 
requirement as to request could not be complied ‘with; but though 
such request is mentioned at. page 319 of the A/anugyé, it is not 
referred to at page 314, which only speaks of the children of others, 
and though young children are no doubt primarily intended, there 
seems to be no limit as to age, and instances have come before this 
Court of the adoption of elderly persons. 

But in any case the statement of Maung Kaing that plaintiff was 
his £zttzma daughter and meant to be his heir can be used for the pur- 
pose of confirming the rest of the evidence for plaintiff and showing 
that she was in reality brought up in that character and was not a 
mere waif and stray supported out of charity. Her marriage to the 
son of a person in the respectable position of a Ad, and the bestowal 


_ of valuable property by the parents on both sides, are strongly corro- 


borative. The adimission of the defendants themselves that the land 
given to plaintiff on her marriage was part of the joint estate is quite 
inconsistent with the contention that the plaintjff’s status ‘was less 
honourable than that of a publicly adopted and publicly, recognized 
daughter. On this issue, therefore, 1 find with the Lower Appellate 
Court that the plaintiff is a A¢it2zma adopted child. 

. Tbe learned Advocate for plaintiff has argued that if plaintiff were 
not &£tti¢ma ‘she would not come under the head of the sixth, class of 
children not entitled to inherit, namely, “a child, male or female, 
“who has been taken when it was starving, and fed and brought up and 

' #S, J, L. B., 25. 
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“ addressed as child by the persons who adopted it,” but under the head 
of the sixth class of children entitled to inherit, ‘which is “chi idren 
“male or female, who have no parenis or whosc parents or relatic 
are not known, or whose parents or relations are jknow uowho 
“been casually taken charge of and brought up” (pages 314, 38 
of Manugyé); and he has referred to the “apatitha or appadite son 
spoken of in the Wunnana, section 84, Mr.. Jardine’s Notes, V 2¢, 
and the connection with the Apaviddha of the Hindu Manz, section 
171, Chapter 9 of the Laws of Manu, translated by Buhler, Sacred 
- Books of the East edited by Max Miiller, Volume XXV (see pages 
353 to 367). Dr. Forchhammer, in tho Jardine Prize Essay, page xc, 
has pointed out the resemblance between the list of the twel: @ kind 
of sons in Manu and the Wagaru, and the adaptation of Hinds rule 
to the conditions.of Buddhist society is apparent enough. As Me 
Jardine mentions. in his note, however, the tendency has been to dis 
qualify the numerous secondary sons ‘and to confine inheritance t: 
the properly adopted son. 

The Attathankepa in sections 172 to 179 discusses the respectiv: 
claims of the apatitha, kittima, and auratha sons. The apatitha sor 
seems to be the same as the adopted son spoken of in section 2% 
Volume X of the Manugye. Sections 26 and 27 deal with the Aittime 
son, and the name &zttima is not employed in section 25. Whethe: 
the ‘plaintiff, having based her claim on her status as kittima, coulc 
properly -be allowed at,this stage to change her claim to one founded 
on the status of another kind of adoption may be questionable, but 
she has been found to be A7¢/i/ma, aud it has only been argued against 
her that she is not entitled to share in ancestral undivided property 
and that her suit falls to the ground in case she is not kitt¢ma. 

Next comes the question whether the plaintiff has fulfilled the con- 
ditions under which alone adopted children are entitled to inherit, 
The defendant’s learned Advocate contends that she has not, because 
she was living separately from her adoptive father, and has not proved 
that she discharged the obligations of a dutiful child. After her mar- 
riage the plaintiff and her husband did not live in the same house as 
Maung Kaing, but in a house next to it-in the same compound. 

‘ Maung Tha Shan, ninth witness for defence, states that Maung Kaing 
said to them: “ My son and daughter can live in the next building.” 






Maung Hm, seventh witness for plaintiff, on remand, says there were 


an east and a west kouse. Maung Kaing lived in the east house and 
plaintiff lived in the west house even before marriage. The plaintiff 
and her-husband are said to have worked for their own living with the 
property given them at their marriage and to have taken their meals 
separately from Maung Kaing. The thugyi says that Maung Kain 
used to pay the thathameda tax for the w hole family, and after the mare 
riage plaintiff and her husband were assessed separately. He says 
that for the first year or two after the marriage they lived in the same 
' building with Maung Kaing. Then came the removal to Myingyan 
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upon the English invasion, either at once in 1247 or a year ox two 
later. Here Maung Kaing and his wife Ma Yauk found a residence 
in the compound of plaintiff's father-inlaw U Hlaing, and lived with 
plaintiff and her husband. The evidence is that they took their 
meals together and that plaintiff attended to Maung Kaing’s wants. 
A shampooer was called in by plaintiff to shampoo him. Ma Yauk, 
‘wife of Maung Kaing, died in the house and plaintiff and her husband 
performed the funeral rites, Maung Kaing removed to Maung 
Myaing’s house because, it 1s said, he as well as plaintiff and her husband 
was ill, He died at Maung Myaing’s in a time variously stated as 
from a week or fortnight to over twe months. Maung Myaing took 
the principal part in the funeral arrangements, but Maung Aung Gyaw 
also assisted and contributed a share of the expenses. he ceremony 
called yesetcha was performed by Maung Myaing. 
’ On these facts there has been much argument on both sides as to the 
effect under Buddhist law on plaintiff’s claim as kitt¢ma adopted child. 
On the one hand it is contended for the defendants that a strict ad- 
herence to the rules of the Dhammathats is necessary, while on the 
other it is urged that a reasonable and equitable construction is de- 
manded. The case chiefly referred to has been that of Maung Po 
Sein v. Maung In Dun* In that case the kittima son married and 
went and lived in a separate house, and it was held that after a sepa- 
rate residence of many years the. burthen of showing that he had not 
been undutiful lay on him, and that he had discharged it by giving 
proof that his adoptive father near his death acknowledged him as his 
adopted son and that he acted as such without dispute in performing 
the funeral. 

- The case seems to go very far in the extension of the doctrine pro- 
pounded in Nga Min Gyaw v. Mé Pi,t that the bar to inheritance 
by an adopted child raised by separate living can be removed by proof 
of filial attentions to the adoptive parent, and I must venture to take 
leave to doubt whether the principle upon which the rules in the 
Dhammathat are founded is mainly that of the conduct of the adopted - 
child to its parents. ‘The natural child is liable to be excluded from 
the inheritance if he is undutiful and his duties and those of the 
adopted child are of a simitar kind. No doubt section 25, Chapter 
X of the Manugyé, mentions ingratitude as the reason for not giving 
the adopted child who does not live with his parent any share of 
their property beyond what he may have already received, but the 
end of the section allows an equal share with thetelations in the . 
inheritance to the adopted child who is not-a stranger, but is with- 
in~ ‘the six -degrees-of kindred, although. he has_lived_apart from_the _ 
adoptive parents ; and the reason for insisting on the nécessity of joint 


~ living in the one instance and not in the other has'to be sought. It 


seems to me not: improbable that the principle of the requirement of 
joint living is to be found in the need of proof of the continuance of | 
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the relationship of adoption between the child and the paren‘'s. Na- 
tural children are nol obliged to live along with their parents in order 
to inherit their property, because the tie of blood is notorious ; simi- 
larly, the requirement of residence can safely be relaxed in the case of 
the adoptad child who is also a blood relation: and perhaps it has also 
been relaxed iv the case of the Aiféma child as compared with oiher 
kinds of adopted children, because of the publicity of the connection 
and of the intentions of the parents towards them. But without such 
indications of relationship separation might imply the severance of a 
tie that had once existed, and if it were overlooked, claims to inherit- 
ance might be encouraged which it was intended te show had beer 
extinguished, As alrcady observed above, section 25 of Chapter X, 
Manugyé, does not refer to kididma childecn, whereas sections 26 and 
27 do so, and it will be useful here to quo! 





ic (he coiresponding pos- 
tions of the Attathankefa fox comparison, ‘Phe following translation 
has been made :— 

“Section 172. The law of partition between an apatitha son living 
with the pareats and an curatha son living sepirate. The estate pro: 
perty to be made into six shares; the own son who lives in a separate 
house shall get five shares and the epatitha son who lives with the 
parents one share. 

“493. The law as to whether an apatitha son living apart from the 
parents has a right to share in the inheritance. If the apatitha son 
is living apart, he shall only have aright to keep such property as had 
been given him by the parents and already in his possession; but he 
must not be allowed a share in the inheritance 

“194. The law of partition between an afatrtha son and his pa- 
rents’ relatives When there is no auratha son or kitlima sor living 
with the parents, then an apa/stha son may share equally with the rela- 
tives of his parents in their estate property. 

‘395. The law regarding the sharing of the parents’ property be« 
tween the parents’ relatives and an apaftithe son. With regard to the 
parents’ relatives, the mother’s relatives may receive a suitable share 
in the property brought by the mother; and the father’s relatives may 
receive suitable shares in the property brought by the father. As to 
the property jointly acquired, the same shal! yo to the relatives of the 
parent who died last. If the relatives on both sides had performed 
the funeral rites, then let both share equally in the same. Ifthe apa- 
titha son is one who had becn living separate, he shall not share in 
the inheritance; but if he be one of the relatives, he may then, 
although he had ceen living apart, share equatiy with the others. 

“376. The law of partilion between the curatha aud ketiiaa son 
living with the parent(s. [et the properly be divided into six shares, 
and let the auratha son living with the paxents take five shares and 
the £éés¢ma.son living with the parents one share. As there are four 
kinds of A¢téimeas and aurathas wholive with the parents, namely, the 
first, second, third, and fourth, according to age, the portions should 
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be arranged accordingly, that is, if the auratha is the first, the proper- 


’ ty shall be made into six shares, of which one share shall be given to 


the &¢étzma living with the parents; if second, then five shares, of 
which one share shall be given to the &¢t#/ma living with the parents ; 
if third, then four shares, of which one share shall be given to the 
hittimea living with the parents; if fourth, then the property shall be 
divided equally with the Aztiéma living with the parents. 

“197. The law of partition between an auratha son living apart 
and the &c#f¢ma son living with the parents. Let the property be 
divided into five shares ; the 47t¢#ma son living with the parents to get 
one share, and the auratha son living-apart four shares. 

- 498. The law as to whether a 4zti2ma son living apart is entitled 
to share in the estate, Ifthe £¢##ima son be one who had been living 
apart, he can only get that which had been given to him and which 
he had been put in possession of. He canzot-claim a share in the 
bulk of the inheritance. 

“379. Thelaw where there is no son, grandson, great-grandson 
or great-great-grandson to inherit, the £¢tt¢ma may inherit all When 
there is no son, grandson, great-grandson, or great-great-grandson to 
inherit, the é#t¢tma may, in the absence of the abovementioned four 
kinds of hei:s, inherit all; but if there be property to which the parents 
were entitied by inheritance, but which had not come into their pos- 
session, the kitfzma son cannot obtain the whole of such property to 
which the parents were entitled; he shall only get half and relinquish 
the other half of such property to the parents’ co-heirs.” 

It will be observed that the epatitha son spoken of here corresponds, 
as pointed out before, with the adopted son of section 25 of the 
Manugyé. \nthe Burmese the same expression “ kaukmwe"’ is em- 
ployed in both books, whereas in Manu the sittzma_ is otherwise call- 
ed,the “akyaw asaw pyu thaw tha.” : 

The, apatitha son is absolutely excluded from inheritance if he lives 
apart from his parents, with the exception of the case in which he 
happens to be of their own blood. But both in Mamnugyé and the 
Attathanképa the provision which allows the kité¢ma_ son to inherit 
the ‘whole of the parents’ estate on failure of lineal descendants does 
nol require joint living of parents and son. It is difficult to say whe- 
ther this omission is intentional or accidental, or referable, to. the 


statement of the requirement in preceding passages. It is possibly . 
‘intentional and due to the objection to the ascent of inheritance, and 
’ the desire to have an heir in descent as shown in Manugyé (page 316), 


which allows the descendants who would otherwige be disqualified to °~ 
share in inheritance in default of a better heir. .Assuming, however, 
that the requirement of joint living applies to the £itfzma child under 
all circumstances, it.is necessary to consider in what tnis requirement 
consists, [agree that when a clear and precise rule is to be found: 


in'the Dhammathats, it ought to be followed, but it is requisite to™ ‘ 
make sure that the rule is of that character and that there is no ¢- 
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ambiguity about the terms used. The language of the oldest Diamma- 
that to which reference can be made, the Wagaru, section 8, is: 
‘If, however, the adopted children do not live under the roof of their 
adopters, they shall forfeit their share of inheritance.” The expres- 
sions employed in the dAfanugyé are “atu ne” (living together), 
“ acha ne’ {living away or apart}, “athi sa” (eating or living separ- 
ately), ‘‘thigya ne’’ {dwelling separately); and inthe Attathankepa 
the same words ‘‘atu ne” and “acha ne” are used, and also “eingya 
ne” (dwelling separately or in different houses). In the Wunnana 
Dhammathat, section 7, the £tftéma son is excluded from inheritance 
if he “lives in a separate house.” The ancient notion doubtless was 
that to constitute the joint family living together, all must dwell under 
the same roof and share the same meals; but it seems to me _ that it 
would show a pedantic adherence to mere words if allowance were 
not made for the changing conditions of sociéty and the modifications 
of old practices which they bring with them. [t appears a matter for 
consideration in each individual case whether the circumstances prov- 
ed.are such as imply compliance with the spirit of the rules laid down 


in the old law books, though the letter may be somewhat departed’ 


from. How far departure from the letter is permissible is of course 
a question in each separate instance. Here we have the adoptive 
father putting his adopted daughter, after marrying her to an ap- 
proved son-in-law, in a house next to his own in the same w2” or com- 
pound, presumably his own, giving them a.part of his land as a mat- 
riage gilt and letting them support themselves by working it; and 
dwelling alongside them for ten years or more without apparently 
any interruption of their relations. The arrangement of living ina 
building of his own was his own choice, and he dealt with his own 
brother in the same way as his adopted daughter. If the principle. I 
have suggested above may be applied to the case, I think it would 
not’ be unreasonable to hold that the requirements of the Dhammza- 
thats in respect of joint living were in this instance practically fulfill- 
ed. If there could be any doubt inthe matter, it would have to be 
held that the living together as one family under one roof for several 
yeats at Myingyan ‘sufficiently fulfilled the requirements of the Bud- 
dhist Jaw at the end of Maung Kaing’s life. 

_ As to Maung Kaing’s removal to Maung Myaing’s house a short 
time before his death and the absence of Ma Kin from his side dur- 
ing his sickness and in his last moments, 1 do not think that any 
particular importance is to be attached to the circumstances in the 
absence of anythkisg to show that he was obliged to leave his adopted 
daughter's house through her fault, or that he wanted her to do any- 
thing for him which she’refused or failed to do. He went away for 
’ the benefit of Iris health, and if instead of going to Maung Myaing’s 
house he had chogen to go to some distant place or to take a river 
trip to recruit, without requiring his daughter to accompany him, and 
had died during his absence, the daughter could surely not be held to 
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blame for the separation. There is evidence that plaintiff was ill her- 
self, and there is none that her fatlicr wanted her personal attendance 
or services. The part taken at the funeral secs tc have been ade- 
quate, and the greater prominence of Maung Myaing’s share in the 
ceremonies and his perfsrmance of the yesetcha are not shown to be 
necessarily derogatory cf the plaintifl’s claims. I accordingly concur 
with the Lower Appcliate Court in holding that the plaintiff is not 
disqualified to inherit as A7é//ma daughter of Maung Kaing. i 

It remains to consider what the p'aintiff is entitled to inherit, 
Strictly speaking, her suit is not correct, as has been objected, as it has 
been brought for the whole of the property and has been turned by 
the Lower Appellate Court into a suit fora share of inheritance. The 
plaint might have been amended, however, and I do not think- it is 
necessary to interfere with what has been done. The Lower Apjpcl- 
late Court has calculated that Maung Kaing’s share of the joint pro- 
perty “is a half, in accordance with Aanugyé X, 7, he being auratha 
son and child of his father's first marriage. It is cbjected to this that 
section 7 applies to the case of one wife succecding aaother, and 
further, that for the purpose of the rule followed by the Lower Appel- 
late Court, the property must have been acquired ia the time of the 
prior wife. On the plaintiff's side again it is argued that the defend- 
ant’s mother might have been a lesscr wife, taken in the time of 
Maung Kaing’s mother, in which case the latter would have the chief 
interest, or that she might even have been living separate and entitled 
to nothing. But the evidence as to the disposal of Maung Myat Ya’s 
estate contradicts these suggestions. These points were not gone into 
on the trial of the case, and I think the Lower Appellate Court was not 
warranted in proceeding on the assumptions it did in the absence of 
proper materials to go upon. 

The statement of defence declares that the property was worked on 
the joint account of the three brothers, who divided the produce 
equally between them, so that the share of cach was a third. In the 
absence of anything to the contrary, the presumption may, } think, be 
taken'to be in favour of equality of shares, and as it would be useless 
to. make further enquiry now, I accept the assertion in the written 
statement of defendants and find that Maung Kaing’s share was a 
third. © i 

The last point for decision is what portion of Maung Kaing’s share 
the plaintiff is entitled to. The Lower Appellate Court. has given her 
half of it on the strength of section 25, X, Manugyé. I have already 
drawn attention-io the fact that this scction does*not refer to kitt:ma 
children. The section that seems to be applicable, is section 27, which 
gives.all the property of the parents to the Azétzma child in default of 
natural descendants. The last part of the section, however, says: “ If 
“ the-deceased pareats had any property of their parents which had not 
“come into their possession,.let the adopted child and the--relations 
“ share this equally, and pay the debts in the same proportion.” - The 
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words “which had not come into their possession’ do not appear in’ 


the Burmese text, but they are to be found in the Attathankepa, sec- 
tion 179: ‘* Miba do lek tho mo yauk the thi.”’ This exception of 
ancestral property which has not yet come into possession does not 
seem to apply in the present case, for the property was in possession, 
and though it was not parcelled out into distinct portions, that was, 
no doubt, because it was not absolutely owned, but was only held in 
mortgage, and it was a convenient arrangement not to divide the land 
itself, but the produce of the land, as the defendants say themselves 
was done by the three brothers. Maung Kaing must therefore be 
taken to have been, practically in possession of his share, and I 
accordingly hold that the plaintiff is entitled to the whole of it, that 
is, to a third share of the property claimed. 

The decree of the Lower Appellate Court is therefore modified so 
as to give the plaintiff a third instead of a fourth share of the land 
claimed, or of the money for which it has been redeemed and of the 
mesne profits, the equivalent value being a third of Rs. 700 + a 
third of Rs. 30 = 233-5-4 + 10 = Rs. 243-5-4, with costs in pro- 
portion. 

Under the circumstances of the case each party will bear its own 
costs in revision. 
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Before G. D. Burgess, Esq., €.S.1. 
MA MEIN GALE + 


MA THIN : F 

MA KAW | MA KIN, - 

MA PAW anp HER son MAUNG! NGA PU (ausBAND oF 1ST 
KYU fr RESPONDENT), 

MA THI HLA | NGA SAN Yi. 


MAUNG KO LAUK 
MAUNG NVI J 


To establish a kittima adoption proof of publicity and enbilegy is essential. 


, References: 


Manugyé, Xx, 26, 27 and end cf Chapter. 
Upper Burma Rulings, 1892—96, II, p. 22. 


‘Tus i is a second appeal i in a suit for the inheritance al the estate 
valued at Rs. 3,096-4-0 of one U To, deceased. 

The appellants are the plaintiffs who seem originally to have filed 
different plaints in separate interests, but by some arrangement the 
actions were amalgamated into one. The plaintiffs are the blood re- 
lations of the deceased, one set being his brothers and sisters the 
children of his father, U Hmon Gyi, by various wives, and the other 
set being descended from his mother, Ma Ng@, by another husband 
than U Hmon Gyi. 

At the hearing it appeared that the appellant-plaintifls had come to 
an agreement to settle matters among themselves, so that the ques- 
tion of their respective shares which is raised in the memorandum of 
appeal is withdrawn from consideration. Another question that was 


-raised as to the estate of U. To being ancestral or not has also been 


dropped. 

The issue in appeal has thus been narrowcd to the point of enquiry 
who is entitled to succeed to the inheritance in dispute, whether the 
plaintiffs as the kindred of U To or the defendant Ma Kin as his 
adopted daughter, and as there is no doubt as to the Buddhist Jaw on 
the subject, ‘the enquiry is confined to. the question of fact whether 
Ma Kin is or is not the 42¢#/¢ma adopted child of deceased. 

There is minor question as to an alleged gift of money to Maung 
San Yi by U To who brought him up. “Maung San Yi is a respon- 
dent in the case along with Ma Kin and her husband Maung Pu. The 
Court of First Instance, the Subdivisional Court, found in favour. of 
the adoption of Ma Kin and dismissed the plaintiffs’ suit, and this 


- decree has been upheld by the District Court in appeal. ' The two 


sets of plaintiffs appealed separately. 
This finding is now challenged as against the weight of the evidence, 


- while’ for the respondents it is argued that it would not be right 


to disturb the concurrent finding of the Courts below on a matter of. 
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fact. Of course a concurrent finding of fact by two different Courts Ma Maex Gece 
8. 


is entitled to due weight and is not to be lightly dissented from, but Ma ‘ie: 
at the same time such finding is always open to objection if it can be noe Tat 
shown that it has been come to without proper consideration os ox 
unreasonable grounds. In the present case, however, questions of 
fact must be gone into any way because it is provided in section &¢ 
of the Civil Justice Regulation that an appeal shall lie from an appe 
late decree of a Deputy Commissioner in a suit of value exceed 
Rs. 1,000 on any ground which would be a good ground of appeal i! 
the decree had been passed in an original suit. Even if it were net 
so, it would still be necessary in this instance to weigh al! the 
evidence, because unfortunately the judgment of the Lower Appellate 
Court does not show that this has yet been done, the point of the 
adoption being disposed of i: a single sentence in which the Judge 
agtees with the finding of the Court below. ‘This was a very sum- 
mary way of dealing with the evidence of between 30 and 4o wit- 
nesses, and must have been eminently unsatisfactory toe the persons 
interested in what for this country is a considerable estate, who have 
thus incurred much expense in their first recourse to appeal without 
any practical benefit. 

Coming then to the evidence, it is found to be as follows :— 

On the plaintiffs’ side some of themselves, some of their relatives, 
and some of the neighbours of the deceased U Te have given evidence 
of a negative kind that there could have been no adoption of Ma Kin 
because they never heard of it, and if it were a fact they ought from: 
their position to have known it. They also state that although U To 
and Ma Kin lived in the same house, they occupied different parts of 
it, dwelling under separate roofs, taking their meals apart, and having 
distinct means of livelihood. ? ‘ 

The third witness, Maung Kyauk Sein, for example, says that he 
was a near neighbour for over 20 years and that he never heard -of 
the adoption. The reason for U To and Ma Kin living in the saine 
house was that U To was married to Ma fi, the sister of Ma Kin's 
mother, Ma Paw Byu. Ma Kin and her husband, Maung Pu, lived in 
one part of the house with her mother and her mother’s brother, 
Maung Lok. U To and Ma E lived in the other. Ma E died a few 
months before U To. 

Ma Kin and her husband were also separately assessed to thatia- 
meda-tax, but a-married couple is treated as a separate household 
after the first year of marriage. It would be natural for them to take 
their meals together, but it is noticeable that they should do so in Ma 
Paw Byu’s and not in U To’s side of the house. Ma Paw Byu says 
that Ma Kin sometimes, however, took her food with U To and Ma 










"Ma Kin is said to have been taken in adoption by U To and Ma 
E from her cradle. Ma Kin states in this Court that her age is now: 
26, and that she was married when slie was 19 oF 20. “oat Laat 

7 


Ma Mei Gane 
Ma'Kan. 
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The witnesses who speak to this adoption are Ma Kin’s mother, 
her uncle, Maung Lok, her aunt {father’s sister) Ma Cho, and Maung 
Chan Tha, a labourer in the house, who says he heard the child asked 
for when he came back from ploughing. There is a discrepancy be- 
tween Maung Chan Tha’s evidence and that of Ma Paw Byu and Ma 
Cho as to the site of the house where they were living when the al- 
leged occurrence took place. Maung Chan Tha’s present age being 
43) he was only 17 oF 18 years old at the time spoken of. He was 
only accidentally present it secms, and outside witnesses were not 
called jn. 

“Nga Ka, who was named as a witness for the defence but was 
calléd by the plaintiffs, has given somewhat contradictory evidence. 
He was’the apprentice or journeyman of U To and worked with him 
for the jast four or five years, yet U To never told bim that Ma Kin 
was his adopted daughter. On the other hand, he says that /ugy7s at 
U fo’s house told him so, but he could not remember who they were. 
He aisg says that when he went io U To’s house Ma Kin appeared 
like ‘his daughter. ‘ihe witness is cousin of Ma Kin and uncle of 
some of the pjaintifis and was perhaps trimming. ; 

Ma Kin is stated to have called the deceased U To father and he 
called her sometimes daughter and sometimes Ma Kin, the latter more 
commonly it would seem. In their relations as uncle and niece these 
terms might perhaps be used without any special meaning, It is 
stated that Ma Kaw, one of the plaintifis daughter of Maung Lok, 
used algo to call U To father. : ‘ 

“The most important evidence probably is that relating to what took 
place when Ma’ Kin was asked in marriage for Maung Pu. On that 
acéasion U Po, Maung Pu’s father, went to make the demand, buf be 
did not go to U To, but to Ma Paw Byu, who then informed him that 
U Te had adopted Ma Kin and referred him to U To. U Po says he 
theh went to U To who bestowed the girl. Here again the evidence 
-is that of the relatives, and Mi Po who is named as one of the wit- 
nessés present cannot speak to any conversation between U Po and U 
To. There is also an’absence of evidence as to U To taking any 
paxt in the marriage itself. But the most remarkable point is that U 
Be should have gone to Ma Paw Byu at all. If U To was her adop- | 
tive father, he ought apparently to have gone straight to -him. _ 
Reference has been made in the argument of the case: to a custom 


. which there is said to be of going to the mother under such .cireum-. 


stances, -but. there is nothing on record to indicaté the existence of S 
aay such ‘custom, while the ‘evidence clearly implies that the reason 
for speaking to the mother was the supposition that the: girl- stifl 


- pelonged to her ds her daughter. Ma Paw Byu’s angwer was.that the .. : 


girl did not belong to her. The asking of Ma Kia to be the wife of. 
-his son implies some intimacy between Ma Kin’s family and U Fo’s, 
and yet we find U Po under the belief that she still remained her 
mother’s daughter when she was as much as‘ 19 or 20 years old, 
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although she is allcycd to have been adopted in infancy. U Pa does 
not even say that Ma Kin was U To’s adopted child, and it is pointed 
out that in this case as in others elderly Burman witnesses are modré 
careful than others about speaking the-truth. [1 is ta be observed 
that Ma Meinmagyi, witness for the plaintiffs, says that only she asd 
Ma Cho received U Po when he came to make the demand in martiagé, 


vate 


and that U To was not present at the conversstion, and this wituess 
is aupt of Ma EB. 

The remainder of the evidence of the adoption is as te statements 
saidtohave been made by U To. Maung Mya, eighth witness fer 
defence, states that U To and Ma E came uj j; te Mandalay with Ma 
Kin and’stopped at his house, when U To teld him that having ne 
children of his own he had adopted Ma Kin. 

As Ma Kin at this time is said to have beci eight years old and the 
witness is now 35, he must have beena lad of oaly ahout 17 wher 
the alleged visit occurred. 

The sixth witness, Maung Cho, speaks of U To coming to’ him 
about eight months before the trial ‘and talking of Ma Kin’s' fondness 
for him, and her keeping with him instead of her own relations at the 
time of the annexation. He asked the witness tc cherish her in’ the 
same way and said she was his adopted daughier. The séventh wit- 
ness, Nga Maung, says that U To spoke of Ma Kin being his 
adopted daughter both before and after Ma E's death. When thé wit: 
ness visited hitn in his illness U To asked hiti in the event of his 
death to keep up friendship’ with his dawghter as he did ( paungthin). 

Nga Cho and Nga Maung are cultivators of fields belonging to the 
estate and live in a different village from the residence of deceaséd. 
Each of these three persons, Nga Myay Nga Cho, and Nga Maung, is 
the solitary witness to the conversation of which he speaks. There 
seems to be no reason why U To should speak, as he is said to oe 
done, to a boy and a stranger liké Nga Mya, ner why the latte 
should: have remembered a matter that was of no interest tc bin’ ior 
18 years. The object ofthe alleged speeches to Nga Cho aiid’ Nga 
Maung is also not apparent, and thé question naturally arises why, “if 
U To maté speeches of this kind; he did not make them to his friends 
atid neighbours instéad of to people living at other places. The ab- 
sence of - such. evidence, which would ordinarily be the évidence te be 
first'looked for, is véry striking, especially when a number of rie cal ” 
bours and relatives have come’ “forward on the other side te say the 
never heard of any adoption. 

It is suggested for the respoidents that the residence together in 
one house was sufficient irdication.of thé relations of the parties,’ DEE 
it would be a dangerous thing to infer from the fact of one person, 


living in another pérson’s house that the former had adopted the’ 


children of the latter as his own. 
It is singular that Ma Paw Byu has to admit that shé bought: 


clothes and: gave theri to Ma Kin before’ her marriage, as well as U 
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To and Ma E, and that the single gift she is able to mention is that 
of a pair of earrings, and. even as to this particulars are wanting, 
Considering U To’s means, he might have been expected to treat an 
adopted daughter handsomely and particularly so on the occasion. of 
her marriage. Ma Kin looked after deceased in his illness and help- 
ed in the funeral expenses, but this she would naturally do anyhow 
‘and there seems to be little to choose between her and the plaintiffs 
in respect of the performance of such duties. The relations of a 
Burman dying with property are commonly anxious to guard against 
any possible disqualification to inherit from neglect on occasions of 
the kind, 

' Jt has been urged for the respondents that the Subdivisional Judge 
has taken pains to get at the truth and that as a Burman he is like y 
to have formed a correct estimate of the credibility of the witnesses, 
But the Judge seems to have had but little confidence in the evidence, 
for it appears from his judgment that he made personal enquiries in 
the town to satisfy himselfthat Ma Kin had been brought up by de- 
ceased as his daughter, that is, he had to seek himself for the very 
evidence which should have been forthcoming in Court and on the 
record. If he did this, which, of course, he ought not to have done, it 
not only shows that he was not content with the evidence, but that 
his conclusions have been influenced by something outside the evi- 
dence, and they cannot therefore be relied on. It is quite possible 
that the conclusion is right that-U To meant Ma Kin to be his adop- 
ted daughter; but the question is whether he actually adopted her 
and whether she, upon whom the burthen of ‘proof rests, has estab- 
lished that he did so asa fact, 

It has been held that no particular ceremony is required for adop- 
tion, but there can be no doubt that an essential part of adoption is 
publicity of the relationship and of the intentions of the adoptive 
parents in regard to the inheritance of their estate by the adopted 
child. The Manugyé Dhammathaé requires that the child should be’ 
brought up “Akyawasaw thuthi thutin.” The English equivalents 
given in the translation are Chapter X, section 26, “ publicly state his 
‘intention of adopting the child of another person, and shall take and 
“support the child-openly ".........+ss00r.. .s-as1-+-ee2 being a notoriously 
‘adopted child”...... “Why is this? (.e., Why is the child to get a 
“share of the inheritance ?) Because a child so publicly and notoriously 


~ “adopted shall not return and share in. the inheritance left by his own 


‘parents ;” section 27, “a child so publicly adopted ;” end of the chap- 


- ter, second kind of ‘children entitled to inherit, * the children of 
“another person, adopted publicly with a promise that they shall in- 


“cherit, which is‘a matter of public notoriety, these are called Actiima ;” 


- and again “ children obtained from their parents, and adopted pub- 


licly.” As I have suggested in the case of Mauny: Aingand Maun 
y 3 i g 





Myaing v.-Ma.Kin,* the reason for allowing an adopted son though 


eo oy fee Ce 
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living apart to inherit when he is a blood relation would seem to be 
that the tie of kindred must be well known, whereas the existence of 
the tie of adoption can be gathered only from the conduct and de- 
clarations of the parties themselves. The law thus most properly re- 
quires that adoption shall not be a hole-and-corner matter, but a 
matter of publicity. and notoriety so that there may be no room for 
questions to be raised and disputes to be encouraged. The principle 
is of great importance for the protection of the interests of the next 
of kin among a people to whom the only form of succession known in 
practice is intestate. The Courts are therefore bound to insist upon 
strict proof when questions of the kind come before them, and it 
seems that this has generally been done. It would be a dangerous 
precedent, J think, to accept evidence of the nature produced in this 
case as sufficient to establish the alleged adoption as fulfilling the re- 
quired conditions of publicity and notoriety. 

On these grounds, I am obliged to disagree with the finding of the 
Lower Courts and to hold that the respondents have failed to prove 
satisfactorily that Ma Kin was adopted as the £it¢ééma daughter of U 
To and Ma B. 

There has been no dispute in this appeal as to the amount of the 
estate, 

The respondent, Maung San Yi, who was a relative of Ma 8, claims 
to have been brought up as an adopted son, but he appears to have 
worked as a servant. 

He received a sum of Rs. 345, which he claims to have been given 
to him absolutely. There are two witnesses who speak of U To’s 
saying that he had given Maung San Yi over Rs. 300, but the evidence 
is indefinite as to what it was given for. In this Court Maung San 
Yi has said that no one was present when it was made over to him, 
and that he and U To buried it. it does not seem to be proved that 
a gift was made. Maung San Yi admits possession of Rs. 270 as the 
balance left, and has explained what he did with the rest of the 
money. It does not appear worth while to question his explanation, 
The decree as against him may be confined to Rs. 270. 

The decree against the other respondents, Ma Kin and Maung Pu, 


will be that they restore all the rest of the estate of the deceased U- 


To that may be in their possession or under their control, and give it 
up tothe plaintiffs who are entitled to the whole estate as claimed. 
. There have already been proceedings in which an account has been 
taken and the property brought into Court. The decree of the Lower 


Ma MEIN GaLe 
Uv. 
Ma Kin, 


“Courts is reversed with costs against the respondents except in the 


first appeal. 
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Before G. D. Burgess, Esq., C.S.1. 
MAUNG THA DUN AUNG wv. MA MIN AUNG. 
Execution of decree—Collustve divorce to avoid atiachment of property. 

Interest of Buddhist husband or wife in property acquired by the other alone 
upon divorce by mutual consent. ‘ 

Reference: 

Manugy?, XII, 3. 

Tue applicant-defendant in this case attached the lands in dispute 
as the property of his judgment-debtor Maung Tha Shan. cre 

Maung Tha Shan’s wife, Ma Min Aung, sued to have the attach- 
ment removed on the ‘ground that the lands were her separate 
ancestral property, and that her husband and she were divorced. She 
obtained a decree which was upheld in appeal. 

In revision claim is laid only to a third of the lands in question, and 
after the case had been argued on several points and time had been 
given to the learned counsel for respondent to consider the questions 
that arose, he has now admitted that under section 3 of the twelfth 
chapter of Manugyé the husband would anyhow be entitled to a third 
of the property. This section says at the beginning: “ A husband 
“and wife both being noble mutually wish to separate. The husband 
‘having been allowed to take the clothes and ornaments of his rank 
“and the wife the clothes and ornaments of her rank, let the remainder 
“of the property be thus divided: If there is any property that was 
“ acquired by the husband alone or by the wife alone, let that part 
“who separately acquired it have two shares and the other one.” This 
would therefore give the husband the third share now claimed and as 
the respondent’s learned advocate admits that such is the case it is 
not necessary to discuss the other texts bearing on the subject. 

‘Although the parties divorced there is no room for doubt as to the 
nature of the transaction. The wife after the divorce continued re- 
lations with the husband, for persons from her house brought him 
-food, and it is stated that the divorce was effected on the very day 
that execution was.applied for. The. exact date has not been ascer- 
' tained for want of the proceedings, but the deed of divorce itself 
shows the frivolous nature of the proceeding in assigning as the cause 
- for the separation the failure of the union to result in any profit to. the 
parties. There can be no question that the arrangement, was collusive 
for the purpose of defeating the judgment-creditor. 

The property was all assigned to the wife excepting the husband’s 
own personal belongings, but as the divorce was by mutual consent 
this could. not, be. a correct division, and the passage quoted above 
from the Manugyé shows the right of the husband even in the property 
that more especially belonged to the wife. 


Civil Revision 
No, 80 of 
1893. 


——d 
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The judgment-debtor cannot be allowed by a voluntary arrange- 
ment of this kind and without consideration to divest himself of his 
interest in property so as to defeat the claims of his creditor. The 
latter was therefore entitled to attach his interest and the attachment 
should not have been wholly removed. 

The interest of the judgment-debtor has now by consent been fixed 
at one-third and the cecree of the Lower Courts niust ‘be modified by 
making it a decree for the withdrawal of the attachment on two-thirds 
of the property, the judgment-debtor’s interest in the remaining third 
being left attached. 

The costs in all Courts will be borne by the parties in the proportions 
in which they have been successful, that is, the plaintiff will pay the 
defendant’s costs on one-third of the amount claimed and the defend- 
ant will pay the plaintiff's costs on two-thirds of the amount claimed. 
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Before G I). Buvwess, Eesg., C80. 
MAQONG NWANM GY @ MA TOK, 
rllclpad and payin property—Arbitration award. 


te refer questions of the division of property on 
are bound by the award of the lugyds unfess 





divorce to the arbitvation of Tey is 
and until it is set aside. 

THE District Judge has carefully enquired into the matter of th® 
award and after considering the contradictory evidence has come t® 
the conclu isto that the doctineu!. written on povabatk produced, of 

bh Py Bisa capy, has nol becn tampered with, and is the 
record of the award of the ayhitrators regarding Uie divorce ef the 
parlics, The circumstances arc no doubt suspicious, bul I think this 
finding must be accepted. The document purports to be signed by 
the parties and it must be taken as the settlement which was come to 
as the resuit of the reference to arbitration. This award, then, grants 
to the parties the persona) belongings of man and wife respectively 
and hall cach of the /eféetpwa property, and the property has been 
divided accordingly. 

The plaintiff-respondent, however, claims besides half of a garden 
of its value, and the District Court in appeal has giyen her a decree 
for a third share, 

The learned Judge considered thai as the parties had worked on 
and: iinproved the garden together for thirtcen years it should be 
treated as lettetpwa property. Bui his decision is inconsistent with 
this view, for if the garden is dettetpwa the plaintiff is entitled to half 
of it ac cording to the award. I think, however, though the view 
taken by the Lower oe Court is of an equitable character, it is 
nol in accordance with Baddbist law as ordinarily understood and 
applied among the people, and as the decision in this case was given 
hy village lugyis the Isnguage employed must be taken according te 

~, The pk hh mcanng oF lettetpwa i 1S 


boats i 
ifs common and usual meaning. 

properly acquired during marriage, aad the tcrm cannot ordinarily be 
applic a lo payin property or property possessed by one of the parties 
belore marriage, such as the garden in dispute is. ; 
The garden therefore Gught not to be held a have been included 
award directed to be divided, but on the 
contrary it should he held to bave been exchi me from the division. 
Ascordinaly it is unnecessary to discuss the question whether the 
third section of the tiveleh chapter of the Maxupyé Dhamnmathat is 
applicable in this inslauce, o¥ what is the rule of division when the 


husband happens, as here, io have been married before while the wife 
has been’ married for the first time, because the award so long as it 
stands determines the rights of the parties. What the plaintiff practi- 


cally wants to do is to enjoy the benefit of the award, and at the same 
6 
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Maone Nyaw Gi time to go beyond the award and gét something more which the arbitra- 
v. tors by their award declined to give her. 
Ma Tox. This is an inconsistent position and the plaintiff cannot be allowed 
: to set up these contradictory claims together. The award, as com- 
monly happens, is perhaps unsatisfactory, but the plaintiff is bound by 
it unless and until she can get it set aside. 

On the award the plaintiff-respondent is not entitled to recover, 
and thé decree of the Lower Appellate Court must be reversed and 
that of the Court of First Instance dismissing the suit restored with 
costs in. both the Appellate and Revisional Courts. 
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Before G. VD. Burgess, Fsg., C.S.0. Civil Appeat 
No. 33 of 


MA ME a. MAUNG GYi, 1893. 


eos 






Execution of decree—Attachment of joint property of Buddhist husband and 
in exécution of decree against husband atone—Dixayce for purpose of asfect 
creditor. 

When a Buddhist wife is not a patty to a su‘t against her husband, and th 
cree is against the husband alone, only the husban d’s interest in the joint prope 
of his wife and himself is liable to attachment and sale in execution. 

THIS appeal is agamst adecree declaring a house and land to be Js. 
ble to be proceeded against in execution. 

The property was previously attached in oxecution of decree, hui ihe 
attachment was subsequently removed om production of a registered 
instrument relating to the property in accordance with a practice the 
objections to which I have pointed out in a former case. The decree 
holder has consequently been obliged to bring a regular suit tc establish 
his right to attach the house and land as the property of the judgment- 
debtor Maung The. The defendant in the suit is Ma Me, the wife.of 
Maunz Tho, and she claims the property absolutely as having been ob- 
tained on divorce. She also pleads in her written statement that, pre- 
vious to the divorce, the property was jointly owned by herself and 
Maung The. . 

The plaintiff alleges that there was no divorce, that the instrument 
purporting to relate to a divorce and to give the property to the de- 
fendant was made with the view of defeating him in the execution of 
the decree that might be passed against Maung The, and that even if 
there was a divorce, the debt was incurred during the defendant's 
coverture, and the property is liable to be sold in execution of the 
decree. 

The instrument of divorce is dated the 6th March 1893, but this was 
an unstamped paper on which stamp duty was subsequently levied by the 
collector, and the Court below found from the treasury chalan that the 
duty was not paid till the 30th May, that is, after execution had deen 
taken out and the very property in dispute had been attached. The 
Court therefore thought jt would not be safe to accept the document as 
shaving been written a single day earlier than the 6th May and probably 
the goth May. The defendant gave evidence, but did net cal! the wit- 
nesses who had been named‘for the defence, and the Court examined’ 
them of its own motion. This course has been objected to as incorrect 
and as prejudicing defendant, but the provisions of sections 165 and 171 
of the Code of Civil Procedure confer wide powers on a Court in respect 
of requiring evidence to be given, and whether the Court. would have 
exercised a.beiter discretion in leaving the parties to act for themselves 
or not is not material, as,the evidence thus taken need not be considered 
in arriving at aconclusion. ‘The evidence for the plaintiff, though weak, 


Ma Me 


v 
Maune GY}. 
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goes to show that there was in reality no divorce, Maung The continu- 
ing in the house after the alleged divorce, even up to the time of the at- 
tachment. The alleged divorce took place after Maung The had taken 
advances of money, amounting to 350 rupees, from plaintiff in January and 
February, and the suit against him was brought in March. Maung The 
and defendant had been married for 17 years, and the only ground for 
a divorce was said to Le his taking a lesser wife, and defendant in her 
evidence said this was done about a year ago. The taking of a lesser 
wife is not generally considered sufficient ground for divorce, nor such 
a fault as to require the husband to give up all his share of the property, 
and it wasa remarkable coincidence that Maung The should consent to 
a divorce and to the surrender of all his property just at the time when 
he had obtained a considerable amount of money for which he could 
make no retutn. Indeed as Maung The agreed to the divorce, his act 
amounted to a voluntary settlement of his property without considera- 
tion and was open to the usual objections to such arrangements by a 
man in debt. Under these circumstances the dend fides of the trans+ 
action about the divorce was forcibly impeached, and it was incum- 
bent on defendant to maintain and justify it, a thing that she has been 
unable todo. The finding of the Court below against the genuine- 
ness of the divorce and against the validity of the transaction as affect- 
ing creditors (for this is what the judgment comes to) is undoubtedly 
correct. ' 

The further point taken in appeal and that finally relied on is that 
the defendant as wife of Maung Theis joint owner of the property and 
that her. share in it was not liable to attachmeat, This point is not 
distinctly set out in the issues, but the fourth issue covers it in asking : 
“Ts the property liable to be sold in execution of the plaintiff's decree 
“against Maung The?”’ And the defendant's written statement, as 
mentioned above, directly makes this claim. I may here remark, as 
I think I have done before, on the inconvenience arising from draw- 
ing issues of too general a character. If issues are settled in con- 
sultation with the parties and their Advocates in such a manner as 
clearly and distinctly to raise all material points in dispute, and if a 
clear and distinct finding is recorded on every issue which finally ap- 
pears necessary for the determination of the questions on which the 
decision of the case depends, the work of disposing of judicial busi- 
ness in appeal and. revision is greatly facilitated. The defendant 
states that the land in dispute was purchased when ‘she was about 19 
years old, her marriage having taken pla¢e when,she was 15, and-that — 
she and her husband lived together in the house up to the time of the 


' divorce, and there seems to be no question that this is jointly acquired 


property in which, according to Buddhist law, the wife hasan equal 
interest with the husband. Here the wife was not madea party to the 


‘‘suit, but the decree was against the husband alone, and yet not only 
- his interest but his wife's has been attached. Practically, a Burman 


wife and husband are for many purposes partners, and if the wife is 


é 
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not included in the proceedings along with the husband, it is much as 
if a decree were obtained agaiast a partner individually and execution 
were sought against the partnership property as hissolely. Of course, 
this cannot be done, and all that can be proceeded against is the in- 
terest of the judgment-debtor in the partnership property. If it is 
sought to make both a Buddhist wife and husband, and the whole of 
the joint property of both liable for a debt, the wife as well as the hus- 
band should be made a party to the proceedings. The plaintiff, there- 
fore, is entitled only to proceed against the interest of Maung The in 
the property in dispute in execution of his decree against Maung The. 
Consequently the declaration in the decree of the Lower Court, “ that 
plaintiff is entitled to execute his decree against the property in suit,” 
must be qualified by the addition “ to the extent of the interest there- 
in of the judgment-debtor Maung The as joint-owner with his wife, 
Ma Me, the defendant."” There will be a decree accordingly. The 
respondent has incurred no costs inthis Court. “There will be no order 
as to costs in this Court. 
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Civil Appeal Before G. D. Burgess, Esq., CS.1- 


No 40 of MAUNG KAUK »v. MA HAN. 
I - 
inca Buddhist law—Divorce, 


Suit by wife for divorce with claim for half the joint property. Grounds, crpelty 
by husband in taking a second wife, and in impuling adultery to first wife. 
Defence, that divorce already effected by wife leaving husband, with counter-claim 
for property taken by her, Decree for divorce as by mutual consent and equal 
division of property. . 

Heid—That the decree for a divorce as by mutual consent could not be sustained, 
and that the Court of First Instance should have determined whether the grounds 
alleged by plaintiff were such as to entitle her to a divorce, and should have granted 
or refused divorce accordingly. 

Held, also —That whether the matters alleged by piaintiff constituted cruelty or 
not in general, she had in this instance, by her conduct, acquicseed in or condoned 

he conduct of her husband and was nct entitled to a decree. 

Held, further—That there having becn 26 divorce, the husband was cntitled to 
he custody of the property taken away by the wife. 

References: 
Maiiugy’, V,17, Mil, 28, 43. 
Wunnana, 132, 
LL. R., 4 All. 374. 
5. J., L. B., p. 103, 
Ss. J; L. B,, P. 19. 

THE appellant and respondent in this case were husband and witc, 
ind the latter sued the former for a divorce ang for half of the pro- 
perty belonging to both. 

The plaintiff obtained a decree, the whole of the property to he 
divided being valued at Rs. 3,129-1-7, of which it was found that a 
portion calculated to be worth Rs. 959-8-0 was already in the plain- 
tiff’s own possession. 

_ This decree was confirmed in appeal, and the present case is a 
second appeal by the defendant, The defendant madea cross-claim 
for the property which plaintiff had already taken. ‘This was admit- 
ted in the Lower Courts without the levy of the proper court-fee duty, 
but this has now been paid, together with the deficient amount of 
duty on the two appeals, which had both been undervalued originally. 

‘The findings of the Court of First Instance as to the various items of 
‘property that ought to be brought tothe account of. the joint estate 
and the calculations of the several amounts are no longer in dispute. 

' The memorandum of appeal was at first drawn finder the miscon- 
‘ception that no decree had been given for divorce, and subsequently, 
with the conseut of the other side, the ground was added “that the 
“grounds set forth by the plaintiff (respondent) are insufficient in law 
“to enable her to obtain a divorce atid division of property.” © 9 

Even this addition did not, strictly speaking, cover the whole 
matter, for the Court of First Instance did not decree a divorce’on the 


1896. | UPPER BURMA RULINGS. 49 





“Budditist Law—Divorce. 








grounds iy forward, but rested its decree on the statement that 
from (the) pleadings in the case, it is clear both parties assent to 
* divorce.” 

The appeal has, however, been argued against the decree as it 
stands, and ali points have been ee forward for consideration; and 
it has becu contended for the respondent that the examination of the 
parties shows that the case was one for divorce by mutual consent 
and that the only matter in dispute was the division of the property. 

The situation is a peculiar one, for while the plaintiff sued for a 
divorce, the defendant pleaded that che had left him under circum- 
stances such that a divorce had already taken place. No doubt there 
is difficulty about a position of this kind, but I think it is plain enough 
that the Court of First Instance was not justified in cutting the knot 
in the way it did, Having found, as it did, that there had not already 
been .a. divorce, its next duty was to decide whether the grounds 
stated by plaintiff were sufficient to entitle her to a divorce. In 
divorce proceedings in Burma- ‘between Buddhists; the question be- 


tween the parties is almost invariably as to their respective rights to 


property which they have hitherto enjoyed together, and as this turns 
in a great measure on their conduct to one another, it by.no means 
follows that because both are willing that the tie between them should 
be severed, they are also willing that the severance should be treated 
as of the kind called “ by mutual consent,” which gives each an equal 
share in joint property. 

The plaintiff has not asked for divorce on the ground of mutual 
consent, but on the ground of cruelty, and she claims half the pro- 
perty on divorce. 

The points for the determination of the Conte, therefore, are 
whether there was cruelty and whether the cruelty was such as to 
entitle the plaintiff to a divorce under Buddhist law. The cruelty 
alleged consisted in the defendant taking a lesser wife and in his de- 
faming his first wife’s character by a charge of aaulbery, 

The Court of First Instance found that the ‘taking of a lesser wife 
without the consent of the first was not a fault on the part of the hus- 
band, and this it did on the strength of the decision in the case of Ma 
In Than.v. Maung Saw Hla of the Special Court of Lower Burma.* 


I gather from the language of the learned Judge that he did not ap- 
prove of this decision, but felt bound to follow it. He was under no 
obligation to do so, though of course he would naturally give such an 
authority the consideration that was its due. This was especially so 
in the particular: instance, because the judgment in the case itseif sug- 
gests a difference in the law in Upper and Lower Burma. 

Before applying that ruling in Upper Burma, it would be necessary 

to make an examination of the authorities and to have the matter fully 
discussed, There.is obviously a good deal to be said on the other side. 


*S.1,L. B., p. 103. 
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Section 132 of the Wunnana is a direct authority in point, and section 
43 of Chapter XII of the Manugy@ (page 356, third edition) implics 
that it is only under certain circumstances that a husband can take a 
lesser wife in opposition to his head wife’s wishes. Again, paragr:):): 
28 of the Table of contents of the same chapter runs: “The law af 
separation from a head wife on taking a second,’ but unfortunately the: 
corresponding part of the text is wanting. ' 

It does not seem requisite, however, to go further inte this question 
at present. Here the wife abandoned her husband for the time bein. 
and left him to his own devices, and the taking of a lesser wife migrhi 
have been expected. It has not been pleaded that the case would fal! 
within section 17, Chapter V, Manugyé, where the husband takes ai- 
other wife within a year of his first leaving him, the consequence «! 
which seems cbseure according to the language used. But even if 
this section applied and imposed a penalty on the husband, there is 
still the objection that there is no evidence of the plaintiffs resistance 
to the arrangement or.of any demand by her tha! the young wily should 
be put away ; and in the absence of this and of evidence of the husband’s 
refusal to comply, the wife does not appear te be entitled to claim a 
divorce. 

As to the second charge of cruelty, there has becn no distinct issue 
or finding in the Lower Courts. The plaintiff mentioned some other 
allegations of cruelty besides those stated in the plaint, but they have 
been found not proved. The Courts also enquired whether there had 
been adultery or not, and found it was not proved, bul this was not 
the true point in issue. Even if there had been adultery, it had been 
condoned, except, perhaps, as to the Jast occasion, and as to that the 
evidence did not amount to showing the commission of adultery. 

Regarding this occasion the Court of Iirst Instance remarks that theve 
is no evidence that plaintiff had received the suspected man Paw [a 
after her husband had bidden her avoid him, but this isnot so. There 
is evidence of the two sitting and talking together, and the Lower Ap- 
pellate Court apparently believed it, and it seems impossible to doubt 
from the evidence as a whole that this did occur and that it was the 
cause of the final quarre] between husband and _ wife. 

There is clear evidence of the husband strictly forbidding his wife 
to speak to Paw La because of the rumours of her misconduct, and 
that it was in consequence of disobcdicnce that she left the house. 


- Plaintiffs-own -witness Ma Tu (third witness) admits that plaintiff 


told her that defendant did not like to see Paw La ceme to the house 
and was displeased with her for having received him there, and that 


. she would tell Paw La.not to come any more, The plaintiff represents 


that she left her home with her husband’s permissicn to pay a visit to 


‘her sister, but it appears that he merely told her she might go if she 


pleased when she insisted or going, and she had herself to admit that 
she had unsuccessfully applied to Zugyis about a divorce and that they 
had tried to dissuade her from going away. ae oe 
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After she had Jeft, the defendant sent emissaries to her for the pur- Maune Kava 
pose, he says, of ascertaining whether she would be willing to be 1e- Pi a 
married to him, or, as the Court of First Instance at first translated the MA Bax. 
Burmese expression, to have xestitution of conjugal rights. The story 
for plaintiff is that the emissaries were sent to speak abou! a divesc 
but. as they have not been called as witnesses, there is nothiug to caor- 
ttadict defendant's statement.as to the instructions’ he gave. Anyhow 
the circunystances justify the finding that the separation of the pax 
was not final, but merely temporary. Subsequently the plaintiff ox 
her side, sho. tly before the suit was brought, sent her friends tc de- 
fendant to try to effect a reconciliation. The evidence for plaintift is 
that on this occasion the defendant expressed his readiness to take his 
wife back if she would confess the coismissien of adultery with Faw 
La, which she refused to da. 

The learned Advocate for to ae relies on the case of Augusiau 
v. Augustin,® to show that even if a-husband prefers a charge of adui- 
tery against his wife without reasonable and probable cause, and wi 
fully and maliciously, it wil! not amount te lega! cruelty, entitling ‘he 
wife to a judicial sepaxation. 

That case came under the law applicable to Christians, and it is open 
to doubt whether a similar rule ought to be applied where the parties 
are Buddhists. But at any rate itis apparent that the plaintiff sub- 
mitted to the accusation of adultery, and promised her husband to be 
circumspect in her future conduct, and that she had condoned her hus- 
band’s behaviour in the matter and was ready to pass it over and re- 
turn to him ; and, that béing so, she could not properly be allowed te 
demand a divorce now on this particular ground. 

It might be a question whether the husband's insisting of his wife’s? 
making a confession of adultery would constitute cruelty or not, but this| 
is not the precise cruelty alleged, and under al! the circumstances, and, 
considering that the wife is the party whe put herself in the wroug to ! 
begin with, it would be difficult to hold that this would be sufficient to! 
establish cruelty. , 

For these reasons it seems to me that the plaintiff has failed to make 
out the grounds on which she has asked for a divorce, and that her suit 
consequently fails, 

With regard to the defendant’s counter-claim, no doubt he has made 
¢t on the ground that plaintiff is already divorced from him, but’ it is 
unnecessary to lay stress on the difference in the cause of action ari- 
ing from the finding that there has been no divorce. It has been az- 
gued for respondent that the appellant is estopped by his conduct from 
demanding back property which he of his own free will allowed his 
wife to take. But ‘his does not seem to be so. He might be willing 
to let her have that property ifshe separated from him permanently 
and asked for no more. But she has asked for more, and she continues 


*LOL.R. 4 Alb, 374- 
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to be his wife. There is, therefore, nothing to prevent him from re- 
quiring her to restore. the property to his custody. In the case of 
Maung Ko v. Ma Me of the Special Court of Lower Burma* it was 
held that the husband was entitled to retain possession of joint pro- 
perty in preference to the wife, and no reason has been shown for dis- 
senting from this view of the law, under which the husband is held to 
be the trustee looking after the interests of both his wife and himself 
in their common estate. ee. ' 

There will, therefore, be a decree dismissing the plaintiff's suit for 
divorce and division of property, with costs in all Courts. 

On the counter-claim there will be a decree for defendant for the 
restoration to his custody of the property found to be in plaintiff's 
possession, or its value Rs. 959-8-o. ee 

As the defence was incorrect, there will be no order for costs on 
the counter-claim. 3 





*S. J. L. B., p. 19. 
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Before G. D. Burgess, Esq. C81. oe 
Civil Appeal 
MAUNG PO MAUNG vz. { 1. ALR LP. NAGALINGE si Ne. ae 
CHETTY. F894. 
Legal representative of deceased debtoy-—Suit agatnst—Description— Not x ecesse rj: Aone 
to prove that assets have come into hands. of legal vepresentative if theve ere 
assets of which he might become possessed—Decree should mention that it is 
against legal representative in that character. 
Buddhist law— Husband legal representative of deceased wife—Defence divorce=- 

Decree for divorce set aside in appeal—Decree within three years of tistiir. 

tion of suit—Plea that divorce effected by husband abandoning wife for nic? < 

than three years beginning before date of decrez. . 

Held—that though three years’ complete separation way of itself efferi, a divorce 
without ary formal proceedirig or declaration at the cad of that time, the period 
could not be reckoned backward beyond the date of the judicial decree, which: rust 
be taken as the starting-point for the calculation, 

References : 
Code of Civil Procedure, 50-252. 
Manugye, V, 17. 
Attathankepa, 291. 
S.J., L. B., 19. 
28. 


ameneeveninnenanie te ann I. 
I. L. R. 8 Bom., 309. 
zo W.R., p. 280. 
THe piaint in‘this case is headed as being against—~ 
*«G) Ma Min, cultivator, Sagu village ; 
© Gi) Ma Ték, Ma Min’s daughter, deceased, but represented by her husband 

. Maung Po Maung, Sagu village, Minbu subdivision, defendants.” 

The suit was for the recovery of the principal and interest of two 
promissory notes executed by Ma Mein (Ma Min} and Ma Ték. The 
Court of First Instance gave judgment for the amount, Rs. 2,711-8-o, 
against the two defendants Ma Min (Mein) and Nga Vo Maung with 
costs, and the decree was upheld in an appeal preferred to the Dis- 
trict Court by Maung Po Maung. This isa second appeal by Maung. 
Po Maung. 

The first objection is that the Lower Courts erred in summarily de- 
ciding the suit without framing issues. No doubt issues should have 
been drawn on the points in dispute, whether of law or of fact, so 
that it might be.clear to the parties upon what matters argument or 
evidence was required. Objection is also taken to the description 
in the plaint, and reference is made to section 50 of the Code of Civi: 
Procedure to show what should have been stated, and to the case re: 
ported at page 280, 20 W.R. No doubt the plaint is incorrectly 
drawn, but it is quite clear that Maung Po Maung knew that he was 
made a defendant.and was sued as the husband of Ma Ték, whom he 
had survived. He appeared to defend the action and filed an answer, 
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Maune Fo Maone and although it appears he was specially anxious to deny having any 
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personal concern with the promissory notes and the debt incurred by 
his wife and her mother, he also pleaded that he had been divorced 
from Ma T6k, and he mentioned section 50 of the Code of Civil Pro- 
cedure in asking for the dismissal of the suit as against himself. 

' The decree of the Courts below has not specified that it has been 
given against appellaat as the legal representative of the deceased 


‘Ma Ték, but it is admitted in this ” Court by the learned Counsel for 


réspondent-plaintif that Maung Po’ Maung was sued solely ‘in that 
capacity \ with the object of obtaining a decree against Ma Tok’'s cs- 
tate, “and that there is no desire to make him responsible beyond the 
assets which Ma Ték’s death has brought into his hands, and the 
learned Counsel! is willing that the decree should be amended so as to 
give jt clearly the effect intended | by plaintiff. The learned Advocate 
for: appellant has quoted the case at page 304, 8 Bom., to show what 
the decree should contain. In that case it was held that a plaintiff 
was entitled to sue, and on proof of his debt to obtain a decree 
against the legal representative of his deceased debtor, without prov- 
ing that assets had come into the latter's hands, it being sufficient 
if there were assets of which he might become possessed, but it was. 
said that the decree should mention that it was agaitist the defendant 
in that character, and that it would of course be executed as directed 
by section 252 of the Code of Civil Procedure. There is no difficulty 
as to this point. we 

But it is further contended that evidence should have been taken as 
to appellant’s status, as to his heirship, and as tb his succession to the 

roperty. It is urged that when the suit was instituted the relation 
‘of husband and wite no longer existed between Maung Po Maung and 
Ma Tdk, as the latter had lived in the same village separate from the 
former for over three years. This, however, was not the exact plea 
faised i in the Court of First Instance. There the matter relied on 
was divorce pronounced by the Subdivisional Court in June 1891. 
That decree, however, was reversed finally by the High Court in 
Appeal No. 31 of 1891. From the proceedings and the statement of 
the learned Advocate who appeared in the case it seems that a copy 


. of the judgment in that appeal was filed, though it is not on the record 


now, but any way it is notin dispute that Ma T6k having obtained 


“a “decree for divorce from her husband, that decree was set aside ih 


the Court’ of ultimate resort on the 19th of November 1&1; thus 
leaving them man and wife at that time. 

‘The appellant 1 now wants to go back beyond the ‘original deckas of © 
divorce’ and reckon in an alleged petiod of separation prior ‘to it,: 
Whether there was any such separation or any separation at all isa 
quéstion of fact which ‘has not been tried, but, assuming that. it could” 
be. proved, the point is whether it would make any “difference. 

“It his been argued on one side that a husband’s abandonment of 


“his wife completely for a RACE of three years puts.an end, ipso facty 
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and without anv special action, to the matrimonial union, and on the MAune Po Maunc 
other, that such separation merely confers a right to claim a divorce ig 

and does not of itself constitute a divorce without formal steps being a ae ee Bs 
taken to give effect to the claim. The rules of Buddhist law on the Cuetry. 
subject are to be found in section 17, Chapter V of the Manugyé 

Dhammathat and in scction 291 of the Attathankepa, and these rules 

have been discussed, more or less, in the following cases, Maung Koo 

v. Ma Me,* Mi Nuv. Maung Saing,+ and Nga Nwev. Mi Su Ma.t 

But the precise point which might arise here has not teen definitely 

dealt with, though it seems to be implied that the union is naturally 

dissolved at the end of three years. The Dhammathats give liberty 

to take another wife or husband at the expiration of three years, and 

they make no provision for any communication with the former 

husband or wife, or for the taking of any formal proceedings for 

declaring the dissolution of the marriage bond. Apparently the 

severance of the connubial tie is deemed to be sufficiently manifested 

by open separation for such a length of time. The actual taking of 
another wife or husband would, of course, make the state of ataies 
clearer and more public, but it does not appear to be absolutely neces- 
sary that this, or anything else, should be done to render the separa- 
tion a complete divorce. ee 

But whether this view is correct or not, 1 do not think that it ought 
properly to affect the present case. 

Even if the question of separation for three years and its effect can 
properly he raised by ¢efendant-appellant now, it does not appear 
that it would be of any advantage to him. I must agree with the 
learned Counsel for respondent that in reckoning the alleged separa- 
tion the decree in the suit of 1891 has to be taken as the starting- 
point. The effect of the final decree in that litigation was to declare 
that Maung Po Maung and Ma Ték were legally man and wife, and, in 
the absence of anything to the contrary, it must be presumed that they 
were living under the ordinary conditions of married life. If the ap- 
pellant wishes to set upa complete separation from his wife entitling 
him to the benefit of the three years rule, he would have to show 
that he left her after they were judicially pronounced to be still ‘man 
and wife; and this, of course, it is impossible for him to do because of 
the date of the decree, since the passing of which three years have 

not yet elapsed. ge 
'-" It would therefore” be useless, in my opinion, to have issues fixed 
and further enquiry tmade in the case.” : 


The decree will be amended so as to show that it is passed, in re- 
gard both to the original amount and the costs, against, appellant in 
his charactér of-legal representative of the deceased Ma T6k. 

In other réspectg the appeal must be dismissed with costs.- « - 


*S. J., L.B., p. 19. { |. _ $$. JL. By p, 28. 
tS. J. L. B., p. 301 ; 20 W. R, 280; 1. L. R., 8 Bom, 309. 


Civil Revision 
No, 272 of 
1895. 


— 


_Manugyé, Xi, 3, and on the further ground of desertion, anugyd, 
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Before FS. Coplesion, Esq. 
MA THIN v. MAUNG KYAW YA. 


A divorce cannot be granted merely on the ground of an allegation that the 


destinies of the husband and wife are not cast together. 


Nor can a divorce be granted merely on the ground that the husband has not 
supported his wife for a year, the latter having left her husband’s protection with- 
out reasonable cause. 

References: 
Manugyé, XII, 3, V, 17. 
I. L. R., 19 Cal., 469, 
S. J., L. B., 391, 607. 
; Fudgment of Lower Appellate Court. # 


**In the Lower Court Ma Thin, respondent, sued to divorce her husband on the 
round that their destinies no longer agreed. Thé Lowér°Court without examin- 
ing appellant has given judgment for Ma Thin. Appellant appeals that the case 
is res judicata as respondent had previously ineffectually sued for a divorce in tho 


. Courts of the Myodk, Myinmu, and Subdivisional Judge, Sagaing. In the previ- 


ous case she claimed divorce on the ground of cruelty on the part of her husband 
and the cruelty was found not proved. In the present case she docs not allege 
cruelty but incompatability of natures. The only question to be decided is, ought 
a divorce to be granted her on this ground? In Criminal Reference No. 2 of 1886 
of Special Court, Rangoon,* it was heid that there is no right of divorce-on mere 
caprice in a Burman husband or wife, 

“In Civil Appeal No. 118 of 1891 of Judicial Commissioner, Rangoon,t it was 
held that there must be proof of some fault committed by one against the other. 
The Lower Court seems to consider that Ma Thin should get a divorce because 
she has been living apart from her husband for some time. The quotation of the 
Lower Court is not in point. [ hold that respondent should not obtain a divorce 
without proving some fault on the part of her husband. I reverse the decree of 
the Lower Court with costs.” 


Orders in Revision. 


Tuis application is made on the ground that the destinies of the 
husband and wife are not cast together,—Xan-ma-sat supported y 
17. There is absolutely nothing to furnish a Court with any materials 
for deciding as to the question whether there is any reason for a di- 
yorce on the first ground, and it therefore fails. As to the second 


' ground, ‘all that is asserted in the plaint is that plaintiff left the de- 


fendant’s house more than a year ago and it appears to be admitted—. 
though possibly further inquiry might be necessary in case the point 


‘was of real-importance-—that the husband has not given his wife any- 
. thing during that time. The question is whether a wife léaving her 


husband’s house for the mere reason that she no longer wishes to live 











*S. J, L.B., page 391. | ~ t Jbid, page 607. 
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with him, withoui any fault whatsoever on his part, and remaining 
separate for a year unsupported by him, canclaim adivorce. Accord- 


ing to the strict letter of Afanugyé, V, 17, it may be argued that she’Mavnc?} 


can claim a divorce ; but Iam not inclined to so interpret the law. 
First, it may be noted that the heading of the section states that this 
is the law when neither party have affection for each other, and there 
is no reason to believe that the husband Has ceased to feel affection 
for the plaintiff. However, even if this be a straining of the meaning 
of the heading, so I think would it be a straining of the meaning of 
the section which follows, to say that desertion by the wife without 
- fault of or cause given by the husband, he not having given her a stick 
of firewood or a leaf of vegetables during a year, shall entitle her to 
a Givorce against his will. Ciearly she has never asked the defendant 
for support, who was admittedly willing to support her at home ; and 
to say, because the hustand did not go and offer her anything, that 
therefore he is within the meaning of this section would, in my opinion, 
be contrary to the spirit of this particular law and of the law of di- 
vorce as laid down in the authorities cited, namely, Indian Law Re- 
ports, 19 Cal., 469, Mz Pa Duv. Maung Shwe Bauk.* Some fault 
entitling the aggrieved partly to a divorce should be proved against 
the party resisting it, or desertion by the party resisting it should be 
shown. In this case no desertion of any kind by the husband is 
proved or even asserted, and I decline to lay it down that all that a 
woman has to do in order to get a divorce from her husband against 
- his will is to leave him and keep out of his way for a year. It is un- 
necessary to decide now whether the husband would in such case be 
able to claim a divorce against a woman who left him for a year and 
whom he did not support even though she resisted the divorce. Very 
probably he would, he being the deserted party; but this would be a 
very different case frem that now before the Court. 
I see no sufficient cause for interference with the Lower Appellate 
Court’s decision, and dismiss this application with costs. 


S. J., L. B., page 607. 


Ma Tain 


t. 
Viraw Va, 
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See also page 116. 
See also page 159. 
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Buddhist Law-~Ecclesiastical. 


Before G. D. Burgess, Esq., 68.1. 
Q) U PE ZA, (2) U PANDAWA », U PYINNYA. 
nunt from a kyaung—Poggalika end thingtka gifts~The ¢ 







Suit for Me 
af ater @ Uibution of water in the consecration of land and bui}z: 
a yy ° ed 
Autl of ihe Thathanabaing and Thudamna Council tu matters of ecclest 
. atesbica dx Nine and control, 





Hetd—-That the orders and proceedings of the Buddhist ecclesiastical authorities, 
so long as they keep within their jurisdiction aud do nothing contrary to law, can: 


not be questioned in the Civil Courts, 


LR fore! foes 3 
\Veunaana, 82, 
Manugyé, VITL, 3, If, 9. 
Bigandet’s Life of Gaudama, 279. 
Stubbs’ Constitutional History, If} (and edition), 359. 
Stephens’ Blackstone, III (6th edition), 149. 
THiS appeal is brought by the plaintiffs U Te Za and U Pandawa 
against the defendant U Pyinnya in Civil Regular Case No. 108 of 
1892 of the Civil Court, Mandalay, from the decree dismissing their 


suit for cjectment, 
The nature of the case is thus stated in the judgment of the Lower 


Court :—~- 

“ The plaintiffs are two. Buddhist priests resident in the Nanu tark or cluster of 
kyaungs, and claim to control the tazk in virtue of succession to and gift from the 
Nanu Saya, the royal donee. 

«They claim that, (£) in virtue of such right and under the laws of the order, they 
may evict the defendant, another priest occupying one of the kyaungs in the same 
kyaungtatk ; (2) that they are competent to do the same on the order of the Tha- 
thanabaing ; also (3) that the defendant entered into occupation as their licensee 
aud as such they can give him notice to quit, and that they have done so. 

“The defence admit the principle cf Buddhist law that the head of the kyauig- 
taik, who has the same poggalika (that is, as a personal grant) has the power to 
eject at will persons from that kyauxg, but contend that the present gift was not 
poggalika, but thingtka, and that the gift was not to the plaintiff’s donor, but to the 
whole body of priests. 

“They also deny that there was any such order passed by the Thathanabaing 
‘as claimed by’ plaintiffs, but state that the alleged order is merely an ex-parte 
draft. And (hey) repudiate zz foto the allegation that the defendant entered on 
the property as the licensce of the plaintiffs, and dcny notice to quit having been 
given. caer : oe yy 
“The plaintifis reply that the gilt is poggalzka.”’ 


The last three paragraphs of the plaint (g, 
quoted. They are as follow :-— 
“9, That’ upon his refusal to vacate, the matter was referred to the Thathana- 


_baing, or chief of the Buddhist Priesthood in Burma, for decision, whose edicts 
and decisions are binding upon the members of the priesthood according te the 


custom and law in force among such priesthood in Upper Burma. fi 
“yo, That the Thathanabaing, by his two decisions or orders, hereto annexed, ° 


decided that the plaintiffs were entitled to eject defendant. 





yo, and 11) may here be 


10 


Civil Appeal, 
No. 13 of 
1393 


meen: 


U Tr Za 
Uv 


U Priewyra, 


60 UPPER BURMA RULINGS. ‘[1892—~- 


Buddhist Law—Ecclesiastical. 











“17, That notwithstanding such decision, the defendant refuses to vacate the 
kyaung.” 

The only issues drawn in the case were— 

“y. Did the defendant enter into occupation of the kyaurzg in suit by leave and 


license of the plaintiffs in 1247? _ 2 
“2, Are plaintiffs entitled to eject the defendant ? 


The latter issue was of too general a character to meet the require- 


"ments of the case. 


The grounds of appea! show the questions that arose in the case, 
The first and sixth are that the Lower Court shouid have held on the 
evidence that the defendant entered by leave and license of the plain- 
tiffs and that the plaintiffs were entitled to evict. The other grounds 
set out in the memorandum of appeal are these— 


“a, That the Lower Court has erred in raising the question whether the kyaui 
occupied by the defendant is poggalika or thingika, and, having done so, in hold- 
ing that the gift of the kyaungtazk was not ‘ poggalika’ of the Nanu Sayadaw. 

*3. That the Lower Court has erred in not holding that thé decision of the 
Thathanabaing andthe majority of the priesthood operated as an award and was 
binding: upon deferidant-respondent. 

“4, That the Lower Court was wrong in allowing evidence to contest the 
award on any other grounds than those which by law would invalidate it. 


“<, That the Lower Court ought to have held that, as successors to the origi« 
na}idonee, the Nanu Sayadaw, the plaintiffs stood in his shoes and possessed all 


his rights, although he left the priesthood. 


“7. That the Lower Court was wrong in. holding that ‘ the plaintiffs are only 
“in the position of priests who have occupied an abandoned kyaung which, ndt 
‘being poggalika, is thingika in default of the actual possessor, and that this 
‘ kygung,. owing to the break of religious trusts between the former and the present 
“Government, is.in an analogous position to a deserled kyaung, the owner of which 
‘has died without successors to his estate.” G 

The following portion of the Lower Court's judgment helps to make 
the position intelligible :-~ 
_ © What. actually happened, as the collating of the evidence on the record shows 
is. this. .The Nanu was the private tutor of the future King from the age of 42, 
When his pupil came to the throne the priest was still in high favour, and the 
King intended to do him honour by building for him an appropriate Lyaungtatk; 
of which he was to be the superior, and for that purpose made a royal grant to the 
Queen. by the-palm-leat of the land to be appropriated to the same. This palm< 


leaf, of which the foregoing is a copy,* is in the possession of the plaintiffs, and it 


presumably was in ‘the possessicn of their predecessor the Nanu, which jis further. 
eviderice of the person for whom the kyaungtaik was intended, and there is also 
independent and hostile .testimony that leaves. no doubt thet he was the. Sadaw 
elect ‘of the kyaungtatk that was being built. There is a doubt, however, as to 
libw the-palm-leaf-got into his possession, and the portior (8), which is written on 
the back of: the original (the two portions are shown separately above), is. clearly. 


-. a8, much-an unautherized addition to the royal order as (a) is a genuine and 


auithentic document. The document as altered ‘makes it appear as one grant, for 
| portion is. undated and runs on in one sentence with the rest, and, if 






éhded, the. addition is a forgery and very, clumsy one: 





* Copy annexed, 
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“The building cl the several fyavngs, of which there were to be eight, with a 
centra! one for the Sudaw’s own use,was given out to the superintendence of 
minister s about the Court, and according to the custom of the times, 
these su vents grot certain payments to account and built on, with their 
own moncy Gr Gf promt: of payment, hoping to be reimbursed thereafter, This 


af 



















has ne fae in fuh, and claims were putin to the British Govertrent 
and re 
Vhe cotlial A4yaung had not been built when the Nanu took up his residence 


c minor kyasxnugs, pending its erection, and before the usual conscer 
us purposes by the pouring out of water the British occupation t 












ing! ci, after this resigned the yellow robe, and his 
brothe: did se afi m, é tiffs and defendant were at that time each in 
separate occupation. Divers di ‘s avose and the Thathanabaing intervered. 
The defendant refused ta be bouid by the orders of the Thathanabaing, and he 
(the latter) appointed the fivst plaintiG as taikéh told both of the plaintiffs ti 
if any onc a thesis authority to have thee evicted by due course of law. 
The dele: ing Conbanacions, the preseit sult is the result. 

“Phe p s claim that beforg the time of bis leaving the priesthord the Rao 
had verbally made them his successors, and that subsequently he had confirmed 
the succession by a formal gifii by document. There is much divergence in the 
evidence as Lo the execution of this document, all the witnesses who speak to it 
contradicting one another in such a way as to make it hard to know where the 
truth is, but all ending inthe result that the document. was not executed by the 
donee at all. Ii executed, as it was execuied, by a layman v.ho, from the fact of 
his resigning the priesthood, had no longer a right of disposal cf sacerdotal pro- 
perty, the document would have conveyed no title. The question as to whether 
its not being stamped and registered alse affects its validity need not be gone inte, 
as itis a decument executed entirely without authority and can thus convey no 




















interest. 

“Then as to the verbal transfer ef succe-sion. The Nanu states that he made 
over tothe plaintifis, alsothat he made over tohis brether ; and his brother states that 
in consultation with the Nanu he, the brother, made over to the plaintiffs. Al this 
makes the transfer to plaintiffs outside the document also a matter of some doubt. 

As to the actual fact of defendant’s entry, it is alleged by the builder of this 
particular kyaung, from which eviction is sought, that with the exception of Rs. 
aso received to account from royal funds, the whole cost has been out of his 
private pocket. He states that he has not even made an appeal tothe British 
Government ina ‘claim’ for this expenditure, and he states that at the invitatioz 
of the King he put the defendant in cccupation, 

“The net result of this is that the evidence of plaintiffs as to license is unlikely 
and that a pretty clear adverse title is made out, ant that even if the defendani, 
who claims to be of superior rank to plaintiffs, has not given as good or as much 
evidence as he might, plaintiffs have failed to prove their license. ; 

« On the first issue plaintiffs fail altogether,” , 

This finding does not appest tc rest upon sufficient grounds’ The 
defendant himself has to admit that the Nanu Sayadaw and the plaine 
tiffs were'in the Avanug'ar/ before him. Jt is said that he was put ia 
by order of the King, but the only witness to this is the Léwun, whe,. 





as the builder of the 4yesng, is interested in the:'matier: He Says * 


the Shwedaik Atminwun was present, but the latter does not-say se. 
The defendant has quite failed to show how he got in, unless it was 


in the manner alleged by the plaintiffs. It is clear that the Nanu was . 


in possession. 


UTE Zs: 
ee 
U Pyro. 


U Te Za 


kPa 
U Prinyya. 


Ls 
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- There is not only the evidence for the plaintiffs, but the Shwedaik 


Atwinwun for the defence states that when four of the surrounding 
kyaungs had been finished the Nanu was piaced in the ¢azk by the 
King’s orders. 

According to the evidence of the Nanu and his brother, the Taung- 
daw Sayadaw, no one could have come in without permission; the 
plaintiffs say that permission was given; and U Uduma, eighth wit- 
ness, who was living in the kyaung, states thai he heard defendant 
ask permission from the first plaintiff and another péngy? who is 
dead. 

There is also the improbability of any one entering without leave 
under the circumstances in which the Nanu Sayadaw came to be in 
the task. Asto the actual formal completed gift to the Nanu the 
evidence may be untrustworthy, but there can be no doubt as to the 
tatk being intended for him and as to his havigg taken up his residence 
init. ‘The evidence of license cannot therefore be disregarded, and.on 
it the plaintiffs appear to be entitled to a finding in their favour. 


The circumstances point to an intention to make a poggalika gift of 
the fazk when the central £yaung, in which the Sayadaw was to reside, 
should be finished. The name alone—applied as it was both to the 
Sayadaw and to the fazk itseli—is significant, It is contended that 
there was no actual consecration of the fazk because the ceremony of 
water libation had not been performed, and the learned Advocate for 
the respondent has referred to apassage in the Life of Gaudama when 
certain events took place on the banks of the river Neritzara which led 
to the earth being called to witness. The sprinkling of water as rati- 
fying a gift is mentioned at the end of the ninth section of the second 
chapter of Manugyt—see also the third section of Chapter VIII. It 
seems to me, however, to be immaterial whether all the usual ceremo- 
nies were Carried out or not. The intention to devote the land and the 
buildings on it to religious uses is unmistakeable, and was carried into 
effect toagreatextent. The only objection that could be raised to the 
grant would be on the part of the State, and in the absence of thatit is 
not for others to challenge the title of the Nanu Sayadaw and his suc- 
cessors because of imperfections in the formalities for completing the 
gift. It also appears immaterial bow the succession of the plaintiffs to 
the Nanu Sayadawwas arranged, provided it is recognized as legitimate 


by the ecclesiastical authorities. 


Section 82 of the Wunnana Dhammathat provides for the inheritance é 


of the effects of:deceased Rahans in the two different cases: of poggalika. 


and thingéka, but it did not enter into the imagination that provision 
would be. needed for a case of succession to a Sayadaw quitting the 
priesthood in. his lifetime. 9 


4 


But in the third section of the eighth chapter of Manugis itis ‘sate 


__. “In poggalika gifts, the person to whom the offering is made has-a right 10 keep 


it, Jn thingika gifts, it becomes the property of the chief of the assembly of priests - 
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(Gaing twin aky:). After a supporter cf religion has made such gifts, he has no 
right to any further claim on them.” 

The Nanu Sayadaw has renounced all his rights in favour of the 
plaintiffs, and the Thathanabaing has recognized them as the superiors 
of the ¢azf, so that whether this ¢azé is in reality poggalika or thingika 
the plaintiffs’ claim is fully secured, 

An instance is given in the evidence of a tatzk—the Hman kyaung—in 
a similar situation to the Nanu, the annexation ‘preventing a regular 


consecration. This kyaung, itis stated, has been given to the Mya- 


daung Sayadaw, who is the chief, and to whom the priests in the tazk | 


are subordinate according to law. If this can be done in the case of 
one unconsecrated ¢azk it can surely be done in the case of another. 


Apart from these points, however, it is desirable to consider the 
position of the parties with reference to the authority of the Church to 
which they belong. The-head of the Church, the Thathanabaing, with 
a number of Sayadaws in council, passed an ordet with respect to the 
right to reside in the Nanu zazé. oe, 

A translation of this order is appended with a translation of several 
Pali texts from the Viniya and other works which have been relied on 
by the contending parties in support of their arguments. The order 
recognizes the plaintiffs as tazkdk and tazkkyat, and directs that their 
permission must be obtained for residence in the taz#, that only those 
who obey their orders are to be allowed to reside there, that those who 
will not obey their orders are to be expelled, and that in the event of 
any n.onks failing to comply with this command the Hladwé Sayadaw 
is to apply to the secular authorities and enforce their expulsion. 

It is argued for the defendant that this is merely an ex-parte order of 
appointment of taz#éé and ¢azkkyat, and that it has never been enforc- 
ed. A passage has been quoted from the Khinka Kyan saying that in 
deciding a dispute among monks, it is necessary that it should be done 
in the presence of the Sanghés, or body of monks, of the Dhamma or 
law of the Viniya or ecclesiastical law, and of the soggala or parties, 
and it is contended that these conditions were not fulfilled on this 
occasion. But the defendant himself admits that the Thathanabaing 
called him in connection with the case and that he went. He also 
admits that when the Hladwe Sayadaw, to whom the case was first re- 
ferred as the ecclesiastic in charge of the quarter of the town to which 
the Nanu éaz% belongs, was dealing with the matter, he was in atten- 
dance at certain of the hearings. The Hladwe Sayadaw says that 

“when'he'atid the other Sayadaws gave their decision, .the defendant 
was asked to wait and receive judgment, but he left. ‘ There seem to 
‘have been several attempts to effect a settlement in one way or another, 
’ but they ‘are of no real importance, andthe Hladwé Sayadaw says the 
order quoted above was a final order to sue and eject. - 


‘The Thathanaba?’ug himself, who was examined on commission, states 


‘that he issued the order, that the paftics were warned to attend for 
° decision, and that the order is binding on them. The defendant wants 


U Te Za 
Vv. 
U Pyinnya, 


U Te Za 


v, 
U Pyinnva. 
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to challenge this particular order for- irregularity apparen(ly, but the 
attitude he desires to take towards the claim to general authority on the | 
part of the Thathanabaing and his council has nct been very clearly 
brought out in this appea). ™ 

In his evidence, however, the defendant said that he was unabic to 
accept the order of the Thathanabaing in this matter ; and that there 
were numbers in the Burmese times who did not obey the Thathana- 
baing’s orders ; but he did not rermember any instance in which this had 
occurred. , 

On the other hand, the evidence is distinct as to the authority of the 
Thathanabaing. The Mahadan Wun was appointed to look after 
ecclesiastical matters under the Thathanabaing's ordcis. Disobedience 
of those orders was punished by forcible removal. There can be no 
question as to the real state of things. 

Bishop Bigandet writes ia his Notice on the Péxgyés or Buddhist 
Monks,* in regard to Lower Burma 

“Tn our days the power of the Thathanabatng is merely nominal; the effects of 
his jurisdiction are scarcely Tét ‘beyond his own neighbourhood, Such, however, 
was net the case in former times. Spiritual commissioners were sent yearly by 
him to examine into and report on the state of the communities throughout the 
provinces. 

“ They had to cab Sled Pa BAA whether the rules were regularly observed or 
not, whether the professed members were really well quatificd for their holy call- 
ing or not. They were empowered to repress abuses, and whenever some un- 
worthy brother, or black sheep, was found within the enclosure of a monastery, he 
was forthwith degraded, stripped of tlie yellow garb, and cempelle1 to resume a 
secular course of life. Unfortunate'y for the welfare of the order, those salutary 
visits no more take place; the wliolesome check is done away. J.eft without a 
superior control, the order has fallen into a low degree of abjectness and degrada- 
tion. The situation of talaporns is often looked upon now as one fit for lazy, 
ignorant, and idle people, who, being anxious to live well and do nothing, put on 
the sacred dress for a certain time, until tired of the duties nnd obligations of their 
new profession, they retire and betake themselves anew to a secular life, ‘This 
practice, as far as my observation goes, is pretty general, if not almost universal.” 

This description of the Thathanabaing's authority and his exercise 
of it in former times and in his own neighbourhood applies to the 
Thathanabatns and his council of Thudama Sayadaws up to the time 
of th2 alinexation, and secular aid for the enforcement of their com- 
mands was provided by the appointment of a special official. 

It is objected on behalf of defendant that his refusal to furnish a 
list of Rakans is ‘not a sufficient cause for ejectment. But the second 
plaintiff, who spoke of this offence, did not mention it alone, but added 
that the offence consisted also in defendant's not obeying the orders 
of the Thathanabaing conveyéd through the plaintiffs to him. 

’ Phe main question, however, which substantially arises in this case 
is whether matters of that-kind can be gone into by the Courts, or, 
in other words, whether the Courts-can go behind the orders and 
proceedings ‘of the Thathanabagng and his council cf 7 hudama Saya- 


daws. : 





2 Life of Gaudama, p. 276 (third edition), 
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The Thathanahaing and the Sayadaws have written a letter on this 


"subject, which is appended, pointing out that under the Burmese. 


Government no appeal from their decisions was entertained by the 
‘secular Courts. 

The Civil Judge writes in his judgment :— 

“ It is stated in evidence that in Burmese time the rulings of the Thathanabaing 
were law, and that his decrees were enforced by authority by forcible expulsion 
when a notice to quit was given. The plaintiffs, though they have had evidence to 
this effect produced in support of their case, cannot possibly mean that as the 
British authorities have succeeded to the Burmese administration a similar proce- 
dure is proper on the part of this Court. Within the limits of the Thathana- 
baing’s authority the Civil Courts are bound to support his orders just as far as 
they would support the orders of any constituted authority, the superior officers of 
the English Church or Roman Charch, or any non-conformist body, or Govern- 
ment official or officer of a cerporation, society. or club, or the disposition of pro- 
perty made by any private person having authority to make it. But because there 
has. been an order passed by the Zhathanabaing that it shouldhe accepted as a 
proper order and acted on without question is another matter. To make a Court 
ss judicial effect of such an order it must be shown to bea just and proper 
order. = 

Does this passage put the situationcorrectly ? I hardly think so. 

When an order such as that under discussion comes before the 
Courts, the first question seems to be whether it is within the juris- 
diction of the authority making it. Here the order appears ta be 
clearly within the jurisdiction. The property to which it relates has 

. practically, if not formally, been devoted to religious purposes and is 
now held for those purposes; and the person whom it is sought to 
affect by the order is a religious person subject, according to the evi- 
dence, to the religious authority from’ which the order emanated. It 
is not shown.that the order is contrary to law, and it appears on the 
face of it to be a reasonable order, as it is obviously necessary to 
maintain discipline and enforce obedience in such a community asa 
monastery. 

It is immaterial whether the monastery consists of one building or 
of several separate buildings ; the buildings are all within the same 
precincts or ¢a##, and anyhow the ecclesiastical authorities are surely 
at liberty to group them together if they see fit, 

There is no doubt some difficulty in defining exactly the position of 

- the Buddhist Church in Upper Burma under the present Government. 

_Underthe Burmese Government the State and’ the Church were in a 

.- sense one under the same Sovereign as head, much as the English 


-. Church-is part of the State under the English Sovereign. ‘With the. 


annexation of ‘course the former relations of State and Church came 
to anend, but I conceive that what the State has not taken away is 
still Jeft to the Church, and that the presumption is in favour ‘of the 
Church’s retention of its privileges until the contrary is shown, -Con- 
sequently, in the absence of any proof of a different state of things, it 
must be taken that the constitution and authority of the ecclesiastical 
hierarchy have been preserved along with the property of the Church. 
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I have endeavoured to discover what has happened under similar 
circumstances in other parts of the British Empire. The nearest 
historical parallel that I can think of is the situation of the Roman 
Catholic Church upon the conquest of the French colonies by Fne- 
land,.and particularly of Canada, but none of the werks at niy com- 


-mand contain the infcrmation I am in search of. 


There seems, however, to be nothing inconsistent with English 
institutions in the position claimed by the Buddhist Church. The 


following may be quoted from Bishop Stubbs’ Constitutional Mistory 
of England* :— 

* The jurisdiction of the spiritual Courts over spiritual men embraced all mat- 
ters “concerning the canonicalj and moral conduct of the clergy—faith, practice, 
fulfilment of ecclesiastical obligations, and obedience to ecclesiastical superiors, 
For these questions the Courts possessed a complete jurisprudence of their own, 
regular processes of trial, and prisons in which the convicted offender was kept 
until he had satisfied the justice of the Church. In these prisons the clerk con- 
victed of a crime, for-whick 4£he had been a la voronted: ; “death; 
endured lifelong captivity ; here the clerk convicted of a treason or felony in the 
secular Court and subsequently handed over to the Ordinary was kept in safe 
eos yer 

Again, in section 401 f the same hapter it is said :~— 

“ Besides the jurisdiction in these matters of temporal concern there was a large 
field of work for the Church Courts in disciplinary cases, the cognizance of im~ 
morality of different kinds, the correction of which had as its avowed purpose the 
benefit of the soul of the delinquent. In these trials the Courts had their own 
methods of process, derived’in great measure from the Roman law, with a whole 
apparatus of citations, libels, and witnesses; the process of purgation, penance 
and, in default of. proper satisfaction, excommunication and its resulting penalties 
enforced by the temporal law. ‘Lhe sentence of excommunication was the ultimate 
resource of the spiritual Courts. If the delinquent held out for forty days after 
the denunciation of this sentence, the King’s Court, by writ of significavit or some 
similar injunction, ordered the Sheriff to imprison him until he satisfied the claims 


‘ of the Church.” 


So in. Blackstone} it is laid down with regard to the visitors of ec- 
clesiastical and other corporations as follows :— 


“ With respect to the nature of a visitor’s duties it may be laid down generall, 
that they are to control all irregularities in the institution over which he presides 
and to decide and give redress in all controversies arising among the members as 
to the-interpretation of their laws and statutes ; that in the exercise of these duties 
he is to be guided by the intentions of the founder, so far as.they can be collected 
from the-statutes or.from ‘the design of the jinstitution ; that, as to the course of 


- proceeding, he is restrained to no particular forms ; and that, while he keeps with- 


in his jurisdiction, his determinations as visitor are final, afd examinable in no 

other Court whatsoever.” ‘i ees C 
‘Compared with, such powers as those mentioned above, the measure 

of authority claimed for the 7hathanabaing and the Thudama Council 


of Sayadaws as the. ruling body of the Buddhist Ghurch is moderate, 


and there appears'to'be no good reason why it should not’be recog- 
nized by the Civil Courts of the country. So long asthe Thathana- 


* Volume IL], Chapter XIX, section 402, page 359 (third edition). 
+ Stephens (6th edition), Volume III, page 149. 
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daing in council as the head of the Church keeps within his jurisdic- 
tion and does nothing contrary to law, it is not for the Courts to ques- 
tion the correctness of cither his orders or proceedings in ecclesiasti- 
cal matters. € 

- Lam therefore of opinion that on the points both of fact and of law 
which arise for decision iz this case, the appellant-plaintiffs are en- 
titled to succecd. si y 

The decree of the Lower Court is reversed with costs. 

There wil! be a decrve with costs for the ejectment_of defendant as 
prayed for. ie eed a oe 

Pali-leas grant of land for the Nanu Monastery. 

(2) The Royal Command ef His Most: Glorious and Excellent Majes- 
ty, Ruler of and and Water, Lord of the Royal Saddan Elephant, 
Master of Seikya Weapons, Lord of Life and Death, and Mighty Fou- 
tain of Justice, - 

Whereas on Saturday, the 3rd decrease of the month of Wagaung 
1245 B.E., His Majesty has been graciously pleased to grant the site of 
the Zeya Mangal Rama Monastery situated in the southern suburbs of 
the city, covering an area of 44 fés, to Nammadaw Mipaya Kaunggyi 












(Chief Queen) as a wisumgamy (visum separately, individually; and 


gama, a village) gift of land: 
(6) Accordingly itis hereby again dedicated asa gift, and the monks 
are invested with full rights to take upon themselves the Uposatha 
vows and services of monastic orders in whichever eight Ayaungs they 
may be pleased to hold religious ceremonies within the environs 6f the 
aforesaid Vatthy land. 
Reference of case by Thathanabaing to Hladwe Sayadan. 


Whereas disputes and discordances have arisen between the Sayadaw 
and Sanghds residing in the Nanu monastery, in spite of repeated re- 
conciliatory admonitions ; and it wil! tend to lessen the dignity of Tha- 
théna (religion) if the above facts are made known to the authorities ; 
it is now expedient to refer the matter to the decision of the Hladwé 
Sayadaw in consultation with other suitable members of the Sanghds. 

The Ameindaw of the Thathanabatng dated the 3rd decrease of ist 
Waso 1253 B.E. 

Order of Hladwé Sayadaw. 

Whereas the Sanghds who reside in the Nanu monastery declined 
to obey the orders given to them by Ta7kék Shin Teza and Tatkhyat 
Shin Pandawa, who were appointed to be tazkdk and tazkkyat by Nanu 
Say4, while he was in the priesthood ; and whereas, consequent on the 
refusal of the Sanghds to obey orders, there was no likelihood of ad- 
herence to the laws made by the Sayadaw Payagyi and those made by 
the Government as well ; and it was represented to the 7hathanabaing 
. that it would cause discomfort and detriment to both sides of the Sang- 
hés if such disputes.and discordances should be brought before the 

11 
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authorities and the persons in fault criminally punished ; and whereas, 
in accordance with such representation, an order was passed by the 
Thathanabaing referring the matter in dispute for decision and settle- 
ment by the Hladwe Sayadaw, who has jurisdiction in consultation 
with other suitable members of thg, Sanghds, the following result has 
been atrived at: The said Nanu monastery was founded by King Thibaw 
under the appellation of Zeya Mangala Rama taf and dedicated to.- 
one Nanu Sayadaw, wno was his preceptor before he became Sovereign.’ 
The said Nanu Sayadaw appointed Shin Teza and Shin Pandawa as 
tazkdk and tazkkyat in charge of the Sanzghés residing in the said 
monastery, and when the said Nanu Sayedaw abandoned the priesthood 
he made a gift and endowment of the entire monastery to the said 
Shin Teza and Shin Pandawa. : 

Regard being had to the essential qualifications required of the chief 
personage, #.¢, forbearance, activity, perseverance, right decision, and 
love, Jet the said Shin Teza and Shin Pandawa administer the laws 
contained in the Vzndya, and take charge of the Sanghds residing in 
the monastery ; and, on the other hand, let the Sanghds, with due sub- 
mission for the ends of unity in Thathdénd,-and, with regard to the 
manifest disadvantages that will arise if there be disputes and discord. 
ances in the body of Sanghds and thereby the dignity of Thathénd be 
lessened like the aspect of the moon in its decrease, submit to and 
obey the orders given them by the said ¢azkék and tazkkyat; and let 
the said Shin Teza and Shin Pandawa issue orders to the body of 
Sanghés within their charge, it’ accordance with the law, and let the 
general body of the Sanghés in the said monastery obey the orders of 
the ¢azkdk and tack hyai. 

Decision of the Hladwé Sayedaw given in Council of (1) Hladwé 
Sayadaw, (2) Mekaya Sayadaw, (3) Lekaing Sayadaw, and (4) Kan- 
naywa Sayadaw, dated the 15th decrease of Waso 1253 B.E. 


Order of the Thathanabaing and Counce. 


Whereas 7atkdk Shin Teza and Shin Pandawa at the time when 
Nanu Zeya Mangala Rama monastery was to be founded, accom- 
panied the Nanu Sayadaw Maung Nyaneinda to the spot, and laid 
boundary pillars and founded the said monastery ; whereas they remov- 
ed to and resided in the said monastery after its completion, and were 
appointed to be tazkék by Nanu Sayadaw Maung Nyaneinda; where- 
‘as, when the said Nanu Sayé abandoned the priésthood and. became. 
layman, the monastery was given over as a gift by him to Shin . 
Teza and Shin’ Pandawa; and whereas they also looked after the 


kyaungs that were built at the same time with the said Nanu 


monastery and preserved them by repairs when necessary; the body 
of Sanghdés now residing in the said Nanu monastery should seek the 
pertnission of the said 7azké Shin Teza and Taskkyat Shin Pandawa 
and reside in it, Only those Saxghdés who submit-to obey the orders - 

of the said Zatké& Shin Teza and Tazkkyat Shin Pandawa shall be’ ~ 
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allowed to reside in it; and those Sanzghés who will not obey their 
orders shall not be allowed to stop in the monastery but shall be ex- 
pelled from it. Ifany Sanghés will not comply with these orders, th« 
Hladwé Sayadaw will report the matter to the authorities and catise: 
their expulsion. , 

The Ameindaw of the Thathanabaing, dated the 4th decrease ¢? 
Tabodwe 1253 B.E., given in Council (1) Aung My Shwébén Sayadaw, 
- 42)-Tilin Sayadaw, (3) Megawadi Sayadaw, (4) Mekay4 Sayadaw, (5) 
Myadaung Sayadaw, (6) Pakan Sayadaw, (7) Hladwé Sayadaw, (8} 
Modd-Wandauk Sayadaw, (9) Mogaung Taikék Sayadaw U Nageinda 
and-U A Cara Sayadaw, (10) Akaukwin, Seyadaw, (11) Shwepy! 
Sayadaw, (12) Taikék Sayadaw U Nyana, (+3) Sayadaw U Pifiya, and 
(14) Sayadaw U Kaveinda. 

Kinkhé Text, page 298. 

The disagreement or discordance (of the Sexghés), which comes. to 
a settlement in the presence of the Sanghds, in the sight of the law, 
in the sight of the Vinz'ya, andin the presence of the parties is call- 
ed Samukhd Vintya. 


Bhekkhipatimokha Nissaya, page 1a5. 


If a Rehan, either through anger or on account of some uneasiness 


of mind, has expelled himself or others from a fyaung belonging tc 
the whole assembly of Sanghds (Sanghiko} (by so doing) he has com- 
mitted a pacatt dpaito (or priestly offence, requiring confession aud 
absolution). 

Cilavé Aithakathé Text, Sénasané Khandeka, page 202. 


If a donor out of respect and regard for an individual (priest) builds 
a Ayaung and says (I) will make an offering of it to the lord; and has 
done so, the kyaung becomes (the property) of that Rahan. 

Vintya Lankéra Liké Text, page 166. 

If the owner of a poggaltka kyaung is alive and it is given away by 
him to the Sanghé or to the assemblage or chapter of Sanghds or to 
an individual priest, the Rahan who gets the kyaung given by its 
owner has control over it. 


Viniya Lankéva Text, page 176. | 


In another way, if & donor out of regard and respect fox a certain 
individual (priest) has built a &yaung and furnished it and given it to 
that individual (priest) as an offering, in what matter or under what 
saying was the gift made? This kyaung was given as a gift to the 
Lord ; it is in this wise the kyaung was given. 

Péeitta Atthakathéa—Commentary on Nikkana Sikkha, page 22. 


The Rahkans who will not accept the precepts given them, but 
disturb the general body of Sanghds by causing quarrels or disputes 


U Te Za 


Go 
UF Prazeva. 


U Te Za 


a | 
U Prinnyva. 


70 UPPER BURMA RULINGS, [1892— 





Buddhist Law—Ecclesiastical. 





|e ae 


in the Sanghd, either in their presence or in their absence, thus 
enabling them to gather a congregation for the dispersion of the 
Sanughés ; such Rahans are to be expelled from the general body of 
Sanghdés. Alwjj¢ (Rahans) and other such like individuals are to be 
expelled from their own residences. 

Letter from the Thathanabaing and Sayadaws. 


The Thathanabaing and other Tazetkya Sayadaws residing in the 
four suburbs of the capital send greeting to the Judicial Commissioner. 
The subject is this: In suits arising between members of the -Bud- 
dhist priesthood or between members of the priesthood and laymen, 
if the parties were dissatisfied with the decision (of the Sanghds) and 
chose to lay the matter before the //utdaw or Courts of justice, it was 
the general practice both in Upper and Lower Burma in the time of. 
the Burmese Government for the latter not*to receive or entertain 
such appeal, but necessary authoritative assistance was rendered in 
the exercise of the ecclesiastical powers of the said Sayadaws in de- 
ciding cases of such a description. . 


ae 


‘Phe decision of the fatkchdks and tatkéks was to be sought for, in 
cases wherein members of the priesthood within their respective 
monasteries were concerned ; and if the parties were dissatisfied with 
the decision of the said tatkchdks and taikéks they could appeal to 
the Sayadaws, whose decision was final. And in cases of the same 
description arising abroad, throughout the whole extent of the king- 
dom, the jurisdiction lay first with the gaingchdks, gaingéks, -and 
gaingdauks, and cases in which one of the parties being dissatisfied 
wished to appeal, had to be brought before the Sayadaws, whose de 
cision was final, And if the parties still insisted on appealing before 
the Hlutdaw or Courts of justice those Courts had no power to receive 
the appeal or override the decision given by the tadkchéks, taikdks, 
gaingchdks, gaingdauks, and Sayadaws. It is a task of great difficulty 
for laymen to master completely the subject of the canonical laws of 
the Ventya prescribed for the guidance of Sanghds; and if appeals 
are allowed to be entertained by the Courts of justice under the present 
constitution (of the British rule) from the decisions of- the said Saya- 
daws given by the ecclesiastical bench in accordance with the Vinzya 


_ Dhammakhandé, it will tend to lessen the authority of the Sayadaws 
“over the Buddhist priesthood in future, if this privilege is to be con- 
~~ tinued and vested in Courts of justice. Itis the desire of the British 


'- Government to protect the Buddhist faith as far qs it, is in their power 


to do so, and the writers beg that the Judicial Commissioner may be 
pleased to take the matter into kind consideration and grant the request 


- above represented ‘that such appeals be not received and adjudicated 


upon by the Courts. re 
" ‘Frtin SAYADAW ; MEGAWADI SAYADAW; MEKAVA SAYADAW ; 
Kin MA KAN SAYADAW; PaKAN SaYApAW; HLapwe 
SAYADAW; M¥YADAUNG SAYADAW; MopaA SaYapaw ; 
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TABAYIN SAYADAW; SUKHA SAYADAW; RATANA- 

MyYEzu SAYADAW ; SHWEPYI SAYADAW; MYOTHA SA- . U Te Za 
YADAW ; U NAGEINDA OF MOGAUNG MONASTERY ; U v. 
ACARA OF MocauNG Monastery; U Nyana Tarxox; U Pyinsya. 
U PyinvyA; U KAVEINDA AKAUKWUN SAYADAW ; 

THINGHAZA SAYADAW ; BEME SAYADAW ; TAUNG GWIN 

SAYADAW ; MAING KAING SAYADAw ; KYAUKPADAUNG 

SAYADAW ; U ADICCA TAIKOK ; YAW-KYAUNG SAYA- 

DAW; HLETHIN SAYADAW; U MuNINDA; U PADUMA 
KUNNHITYWA SAYADAW ; LANKA RAMA SAYADAW. 


Ciotl Appeal 
No. 22 of 
. 1895, - 
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Before G. D Burgess, Esq., C81. 


U TE ZEINDA (ArreLianr) 2. U TEZA ann U PANDAWA 
(RESPONDENTS). ' 


Ecclesiastical jurisdiction of the .hizrarehical authorities of the Buddhist com 
weunthy—Sutt, for-ejeciment from a kyaung—Poggalika and Thingika gift— 
Authority of the Thathanabaing and the Buddhist hierarchy in matters of 
ecclesiastical discipline and control. : 

The .plaintiff-respondents sued to evict the defendant-appellant from a monas- 
tery on the ground that they were the beneficial owners thereof, or successors to the 
original owner to whom the monastery had been given by the King of Burma as a 
poggalika gift ; that they were recognized as such by-the Lhathanabaing, and that 
the defendant declined to leave the monastery though ordered to do soby the 
Thathanabaing. : i 

The defendant denied the status of the appellants -ard.the—validity of the Tha» 
thanabaing’s order. 

Heid—that the plaintiffs were the constituted authorities, that it was for the 
defendant to obey them, subject to appeal to their ecclesiastical superiors, and that 
the Court of First Instance had rightly evicted him. 

References : 
Patimokkha Para Gika Dhamma, Rule 2 (Sacred Books of the East, 
Volume 13, Vinaya texts). 
Patimokkha Samghédisesd Dhamma to. 
* Upper Burma Rulings, 1892—96, p. 59. 
IL. R., 17 Mad., 222. . 

THESE are two appeals in two cases which have ‘been tried as one. 

Objection has been taken to the plaint in the second case as being 
defective in allegation of the cause of action, but even if this were so 
the defect would be merely formal, and would have to be cured by 
amendment, the two cases having been tried together by arrangement 


on the same footing. 
The judgment of the Court of First Instance is as follows:— * 


“In Civil Regular No. 108 of 1892, the present plaintiffs sued one U Pyinnya to 
eject him from one of the kyaungs in this kyaungdaik. The Appellate.Court 
decreed the ejectment. Defendant, however, claiming not to be bound by the de- 
cree, to which he was no party, claims to contest this present suit. _ 








-*In the judgment reported in this circular reference was made to the position of 


-. the Catholic church in Canada after the British conquest as the nearest historical 


parallel to that of the Buddhist church after the annexation of Upper Burma, but 


“no particulars could be quoted for want of the necessary infofmation. ‘Since then 


the following passage has been discovered :— ‘ 
-“ The territory of the province (Canada), determined by thé. proclamation of 
1763, was-enlarged so as to include some outlying districts, which. were chiefly in- 
habited by French; and- by a bold measure, which excited great indignation both 
among the Puritans of New England and among the Whigr at homey the Catholic 
religion, which was that of the great majority of the inhabitants, was virtually estab- - 
lished. The Catholic clergy obtained a full parliamentary title to their old ecclesi- 
astical estate, and to tithes paid by members of their own religion, but no Protestant 
was obliged to pay tithes,”—Lecky’s History of England, Volume III, pages 399, 


4 
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¢ The following issues were fixed by consent :— 

(1) Is the Nanu taik a poggalika gift from the King and are the plaintiffs 
the beneticial owners thereof ? ’ ; 

(2) Are the plaintiffs the chiefs of the kyaungdark, being recognized as such 
by the Thathanabaing? ; m ‘ 

(3) As (i) chiefs appointed by the Thathanabarng, or (ii) beneficial owners 
of the fark, have plaintiffs the power to direct and give orders to the 
defendant P ates 

(4) Has defendant refused to recognize or obey any directions or orders 
from the plaintiffs? - ~ Howe : 

{s5) Has défendant refused only to obey orders and directions not in accord- 
ance with the Winz? , ee Sem 

. (6) Has defendant made himself liable to ejectment ‘for ‘any ofthe above 
reasons ? 

(7) Has the Thathanabaing ordered the ejectment of defendant and could 
defendant question the order of ejectment ? 

(8) If defendant could question the Thathanabaing’s order, are there any 
reasons for setting it aside ? 

(9) Is defendant estopped from pleading the same defence as U Pyinnya? 

(to) Is defendant a follower of U Pyinnya and U Ariya and is he bound by 
ie decree-against U Pyinnya or the withdrawal of U Ariya from the 

a cyaung? P 

(11) Is sete occupying the kyaung under leave and license or at will of 
the plaintifis, and is he subject to ejectment for any of the ‘reasons 
aforesaid P 


U Ts Zsinpa 
Ms 
U Tzza. 


(12) Was defendant a follower of U Ariya and has U Ariya left the kyaung 


now occupied by defendant at the request of the plaintiffs ? 
** The issues cover much ground, and the defence making the most of their posi- 


tion have raised them, but the main issues of the whole case are very few and |. 


simple. 

“The principles of the appe'late decree will rule this and all similar cases, whether 
defendant is or is not bound by the decree against another party. It is enough for 
this case that the Court may not go behind the orders of the Thathaxabaing in 
matters of internal discipline and that the Thathanabaing has conferred on the 
plaintiffs the power to eject such of the parties in this kyaungdatk as do not obey 
them. This latter authority will be found in Exhibit A of case No. 161. It is in- 
convenient that it was not removed by consent and placed on the present proceed« 
ing'’s, but the two cases have been heard together and it has been proved in the 
course of the hearing. . sh 

‘© The defendant arrogates to disobey the de facto appointed superiors of his 
kyaungdatk because, he says, they have offended against the rule of their faith. It 
is enough for ‘the Court that plaintiffs do hold the authority which defendant says 
they ought not to hold, and the allegation of theft is on the most flimsy foundation. 
Defendant admits he has for this defect refused. to obey the orders of the plaintifis, 
and such being the case, plaintiffs are entitled to eject him, the 7hathanabaing 
having soempowered them. 


. ™ Decree. —For plaintiffs for ejectment of the defendant from the kyaungdaik and 

that defendant do quit accordingly and do pay all the costs of this suit.” 
A commission was issued for the examination of the T, hathanabaing, 

but it was not executed in consequence of his death. Loe: 


The Pakan and Hladwe Sayadaws were, however, examined on 


commission. i 
- They were questiuned about two exhibits C and D, apparently those 
belonging to the original case, No. 108 of 1892,. referred to in. the 





i 
; 
| 
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judgment of the Court below, but not about Exhibit A, and some 
objection has been taken to the latter in argument ; but the plaintiff 
U Teza speaks to Exhibit A as being the order of the Thathanabaing, 
and, though there might have been more formal proof, the genuineness 
of the document does not seem to have been challenged in the pro- 
ceedings, and the matter does not appear to be of importance. . 

The original case is that dealt with in the judgment published in 
Circular No. 72 (Civil) of 1893,* which goes fully into particulars. * 

The grounds of appeal are given below :— 

“ (1) For that the Lower Court should havé held that the ex parte ordersifethie: 
Thathauabaing and his council of. certain only of Sayadaws, who do notcenétitute 
the body of Thudama Sayadaws in Mandalay, was not binding upon the=appel- 


lant. meee a 
*(2) For that the Lower Court should have held that the kyaung in question 


was not poggalika, but athingika gift. Cee ; 

(3) For that it was not shown or even alleged that appellant entered:the.kyaung 
with the leave. or license. of.the plaintiffs (respondents), and the Lower Court-should 
have held that the suit, which was one for the ejectment of the appellant, was not 
maintainable. a 

.(4) For that in any case the Lower Court should have held that differences 
between the plaintiffs (respondents) and the appellant, or between other members 
of the Buddhist priesthood, liave to be, and ought to be, settled only by the Bud- 
dhist clergy ;. and that appellant: was not liable to be ejected at the caprice of the 


plaintiffs (respondents).”” ‘ 

Some brief remarks may be made on the minor points in these ob- 
jections. The order of the. Thathanabaing purports to have , bean 
given in council, and, anyhow, it would probably .be irrelevant. to en- 
quire how. the council.was constituted, An order:in the 7hathana- 
baing’s own name alone would probably be enough for the purpose for 
which this order has been used. a a 

But, at any rate, if there was anything in the objection, it ought to 
have been taken in the Lower Court, where the defence was that the 
order was ultra.vires and ex parte, which was quite a different thing,; 
but in the light in which Iam looking: at the case, the matter is of. no 
consequence, for the order of the Thathanabaing was not required in 
this:form at-all, -.. . Oe Pane : 

‘There can be no doubt from the evidence that the Ayaungdaik Was 
poggalika and not thingika. The defence’ itself shows this, for.the 
third witness, the Padin Wun, states that after the British occupation 
the ministers-put_jn a petition. asking that it might be.made thingéka. 
‘If it were thingtka already, they would not, it is, hardly necessary to 
observe, liavé had to do this, - Seid ee aes 

But here again, in the view I take, the niatter is Of no consequence 
one way or the other. ie Lipton | vices tay me ms ms 2 Pee 
‘As to leave’ and license, both plaintiffs state that the defendant'U 
Te. Zeinda entered with the plaintiff: U-Teza’s perinission, ‘but the 





* Page 59. 
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point likewise is without real importance, because the suit mainly rests 
on a different kind of foundation. 

The last ground of appeal goes closest to the true root of the matter 
and it has been argued that the action of the plaintiffs is purely ca- 
pricious and arbitrary ; that no specific cause for ejectment has been 
put forward; that it ought to have shown that the defendant had doze 
something which he ought not to have done and such as would render 
him liable to ejectment; that the orders given to defendant which he 
is found fault with for disobeying might have been unreasonable and 
such as he ought not to be required to obey; that it ought to be de- 
termined by a properly constituted ecclesiastical tribunal whether the 
defendant had offended against ecclesiastical rules; that the Wind 
requires that matters of the kind should be decided in the presence 
of the Thénga ; and that it is inconsistent with justice that the Thatha- 
nabaing should have power to give orders for turing out a moak 
without enquiry, 

In my opinion arguments such as these, however just they may be in 
themselves, are beside the question upon which the decision of the 
case really turns, 

That question substantially is whether or not the plaintiffs are in a 
position of authority in the Buddhist church which gives them-the 
right of directing any member of the particular community over which 
they exercise control to leave it. 

The plaintiffs claim to have an absolute right to the property just as 
if they were private owners, and to be at liberty to do as they like 
with it, a position which I am not. prepared to admit to be maintain- 
able. But, besides this, they claim to be the ecclesiastical heads of a 
sort of abbey or priory called a kyaungdatk, in. which the defendant 
is one of the monks. There are separate buildings, but ali are within 
the same precincts and constitute a monastery of which the plaintiffs 
are Tazkok and Tatkkyat. Apart from the special order of the Tha- 
thanabaing, the position of the plaintiffs is admitted by the defendant 
himself in his evidence, and the evidence of other witnesses for the 
defence is clear as to their authority to issue orders and exercise con- 
trol, What the defendant in each case now says is that the plainciffs 
have transgressed the law, having stolen the plank walls of a kyaung, 
and that they are not competent to give orders and it is not proper to 
take orders from them. ‘he commission of theft is a disqualification 
—see Patimokkha Para Gitka Dhamma, Rule 2.* 

That is to say, the defendants in the two cases repudiate the auth- 
ority of the plaintiffs and refuse to receive orders from them. 


Consequently, the plaintifis have, as is admitted by the defence, 
given each defendant notice to quit, since, as the plaint avers, he 
“sets their authority at naught and defiance, and by such action has 
“created and does create disunion and discord in the kyauzgdaiz and 





* Sacred Books of the East, Volume XII, Vinaya Texts. 
; 12 


U Ts Zempa 
v. 
U Teza. 


U Te Zerva 
v 


U Trxa. 
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“ has prevented and does prevent discipline and union in the tazk and 
“ among its residents.” 

Reference has been made to the precepts in the Patimokka 
Samghddisesé Dhamma 10 against causing division in a community 
dwelling in unity and harmony, but it is unnecessary to rely on any 
particular injunction on a subject of the kind. It is manifest that 
existence in a religious community would be intolerable, and that its 
permanent maintenance would be impossible, if the members were-at 
liberty to resist authority, to refuse to submit to discipline, and to 
follow their own individual inclinations without regard for others. If 
any one wishes to remain a member of such a community, he must: 
conform to its rules on pain of exclusion. 

Authority to enforce the rules must be vested in some one, and 
presumably that person is the head and manager of the community. 

Here the plaintiffs are unquestionably the leads of the Zyaungdaik, 
and they hold ‘their position and rank as part of the ecclesiastical and 
hierarchical organization of the country. The absolute power ofthat 
organization within its own province and within the limits of its own 
jurisdiction to deal with all ecclesiastical matters has been declared in 
the case reported in Circular No. 72 of 1893* referred to above, and is 
not now in dispute. Even without the special order of the Thathana- 
baing, which has been produced in the case, the presumption would be 
that the plaintiffs were acting within the scope of their authority, and 
it would be for the defence to show that they were not. 

In fact, the last ground of appeal, when it is examined, is found to 
tell against the appellants themselves, for the dispute between the 
parties is no doubt an ecclesiastical matter which ought to be settled 
by the ecclesiastical: tribunals, but it is for the appellants and not 
for the respondents to have recourse to those tribunals. At present 
the plaintiffs are the constituted authorities, and it is for the defend- 
ants to obey them, If the plaintiffs have given improper orders, or 
if the plaintiffs have done things disqualifying them from holding 
the ecclesiastical office they now do, then it is for the defendants to 
appeal to the ecclesiastical superiors of the plaintiffs to have their 
orders set aside or to have them removed from the office by virtue of 
which they can give any orders. 

The appellants want to shift the burthen on the wrong shoulders, to 
compel the respondents to go to superior authority, and to get the 
Court to pronounce on questions which pertain to the Buddhist:church. 


' ~ “Fhe Courts would be going altogether out of their way to do any=*."'- 


thing of the kind. © ~ 
Supposing: the positions were reversed end the appellants were as_ - 

plaintiffs seeking-to be restored to the situation from which they had. 

been expelled by ecclesiastical-order, the Courts would’strely be bound’ 


to refuse to grant.a‘.specific’ relief which would ke subversive of the - - 


authority of the Buddhist church. 
5 _ * Page 59. 
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So far as mith ese cases tan all that the Chines a is to eject the 
defendants from property upon which, according to the rules they are 
subject to, they are trespassers, leay ing them to their remedy in their 
own ecclesiastical tribunals, or posalbty to the redress of a claiiw for 
damages in a Civil Court if, after application to their own auth 
final resori, Uiey con sider they have beer dealt with malicious!; 
unlawfully. 

The case at page 222,17 Mad,, has been cited to show the abst<: 
tion of the Civil Courts from interference in religious matters, “ae i 
Burma, at least in Upper Burma, far wider ground must be ta ken 
than in any ordinary caste or religious case in India because of the 
constitution of the Buddhist church as if has hitherto existed a 
the universal authority which it has exercised throughout the count 

The decree for cjectment is accordingly upheld and the appez! 


dismissed with casts. 
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Buddhist Law—Ecclesiastical. 
Before F. S. Copleston, Esq. 
MAUNG TALOK anv anorurr v. MA KON anp two oruers. 


Mr. Pillay—for appellants. { Mr. Hirjee—for respondents. 
; Buddhist law—Gift—Poggalika-—Thingika. : 
- In goggalika gifts the person to whom the offering is made hasa right to keep it, - 
In thingtka gifts it becomes the property of the chief of the assembly of priests, 
After a supporter of religion has made such gifts, he has no right to any further 
claim on them and the péngyz can do what he likes with his property. What would 
be the case if the monk had died possessed of this land is a point which it is not 
necéssary now to decide, The plaintiffs have not made out their rights to dis- 
possess the defendants. 
References: ; 
Manu Wunnana, sections 78, 82. 
Thamuhatta-wissedani, Chapter IV, Volume VII. 
Manugy, VIII, section 3, page 236. 
——-XI, section 1, page 323. 
Fudgment of Lower Appellate Court. 
“ This is one of those cases which in different forms has been before the Court 
since the annexation and which are not uncommon in this district. 
“In 1227 B.E. one Mi Mo Thu (deceased) offered (09) the property now in dis. 


He to a gaingdk Vithuddha, a relatien of hers, with a condition that her son Lu 
ha should work it. There is no doubt that a document was madeat the time, but I 





_ doubt whether that produced by appellant-piaintiffs is the real one. It may, however, 


be taken as admitted that this offering was made by Mi Mo Thu for her spiritual 
benefit and was accepted by the gazngék. Sundry disputes and law suits have fol- 
lowed owing to the gaingédk ousting I.u Kha and putting in one Maung Taldk (his 
own nominee) to work the lands on the ground that Lu Kha did not work them pro- 
perly and give him his food, &c. Lu Kha lost these suits, though the judgment in 
the first one decided by Myodk Lu Hla (since dismissed) of Natogyi in March 1886 
seems to have been improperly obtained. Amongst cther irregularities the Myodk 
did not take the trouble to examine any witnesses. On the 6th increase of Pyatko 
1256 Vithuddha departed this life, having first by a formal document (Exhibit Q) 
given the property to Maung Talék (his brother-in-law) and Maung Shwe Dé&n, 
respondent-defendants. The present suit has been brought by the heirs of Mi 
Mo Tau to obtain the property, and the first issue I shall discuss is—“ Can a Bud- 
“ dhist priest own property in the. fullest sense of the term so as to be able to alienate 
“to whom. he will ?” j ineeit 
.: There is no doubt that ‘the usval custom amongst Buddhist priests in this country - 
would decide this question in the negative, and indeed two péngyis ‘called as wit-; 
nesses both say they .would not have dared to give these fields away as if.they 

owned them. ‘There is seemingly nothing in this view to orevent property being’ 

offered to an individual pénby: with a view to provide him with a few lawful things’ - 
‘permitted to him during his life, but on his death sich preperty (being poggalika 


--and not thingika) would revert to the donor or his heirs. : 


‘Texts in support of this view are one from the Vinaya-Mahawa “ Vatha dayaka . 
vandanti tatha-katappam.” “It is to be done in accordance with what the donors, 


- say.” The Paragikam also says“ Tsurawataya da-da to tull achchayam’-Kulla. 


chayam.” “(The priest) giving anything as if he owned it is guilty of sin?’ -- 
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Again the Manu Wunnana (see Jardine’s Notes on Buddhist Law), section 82. MAuNG TALéK 
saysi: “ Ifa layman offer an individual rahan a garden * * * on the death of the v. 
“ priest the ayman is entitled to all the gocds.” ‘This text, if tts authority were Ma Kon. 
absolute, weuld be conclusive in the present case. On the other side the Mahalin- 
gara Wuttu gives an account of Gaudama Buddha allowing his disciples specifically 
to accept offerings. Several texts have also been adduced to show that pénggzs 
may own property offered to them, but these seem on examination to refer rather to 
“ thingika ” than “ poggalika” property. In the “ Thamuhatta-wissedani ” 
edited by Mr. ireland, in the IV Chapter of the VII Volume, it is indeed laid dgwn 
that his relations and heirs should inherit a péngyi’s. worldly property. I am not 
aware, however, that this book has any particular authority, and in the next sen- 
tence it goes on to taik about péngyis trading, &c. 
On the whole, looking to the accepted precepts of the Buddhist religion, it seems 
evident that péngyis cannot own “ poggalika” property, and at most can only 
have a usufruct in such things as gardens, &c., for the purpose of obtaining by 
means of their produce those few things lawful to be possessed. [t seems likely 
that in more corrupt times attempts have been made to enable priests to own pro- 
perty, but the general rule and practice in Burma is the same as in the primitive 
times, when the canons of the priesthood were first laid down. At least this is the 
opinion I must come to, though I have neither the leisure nor the works of reference 
to deal properly with this most important subject. 
In the result, the deed of gift to the respondents by the deceased priest Vithud- 
dha must be set aside and the lands in dispute handed over to the appellants as 
the heirs of Mi Mo Thu. The decision of the Lower Court is reversed with costs 
in both Courts.” 
, ORDERS IN APPEAL. 


EIN 1227 certain land was given by one Mi Mo Thu to a Buddhist 
monk, a gaingék. In 1228 the donor died. In 1254 the monk gave 
the land to the defendants. In 1256 the monk died. ‘The plaintiffs 
are heirs of the original donor and brought a suit to recover the Jand 
from the defendants on the ground that thé land was given to the 
pongyi for life and not outright. ‘This was the main point in the 
plaint. The Court of First Instance tried thé case carefully. The 
Judge found that Mi Mo Thu had made an absolute gift, that the monk 
had made a gift, and had a right to give the land, and he consequently 
dismissed the suit. ‘The District Judge did not dissent from the find- 
ing that the gift was absolute. He does note that it is doubtful whe- 
ther the document filed by the plaintiffs, whichis a deed of gift for 
life, is genuine, and I think I may accept the finding of the Court of 
First Instance that the gift was not for life, but. without limitation as 
to time.. The burden of proof was on plaintiffs, and according to one 
Court plaintiffs have failed to prove this point in their favour, and ac-_ 
. cording to the. other it.is doubtful if plaintiffs proved. it. nie 

‘Maung: .Lu-. Ka’s positior. as the occupier of the land under-the deed 
of gift does not. affect this case. It is clear from the plaint alone 
that Nga Lu Ka tailed to work the land in 1247 and- 1248,- and the 
monk was ‘therefore, as the Courts have found ‘in other suits conitected 
with this land, justified in employing or allowing some one. else tg 
work the land, : , : 


Maune Taréx 
v, 
Ma Kon. 
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The District Judge in appeal has considéred whether a Buddhist 
priest can “own property in the fullest sense of the term go as to 
“alienate to whom he will.”. The Judge qudtes the evidence of two 
pougyts as stating that they would not have Gareé to give these fields 
away asif they owned them These péugy7's do say that they would 
not accept such a gift. , 

The first péngy? witness says he cannot tell whether the gifts was 
“ poggalika” ox thingika.” Unless he means merely that lands could 
not be given to an individual, which seems to*be-his opinion as above 
noted, this ignorance, if it is that, deducts fromthe value of his eyi- 
dence. The second péugyi witness says that, if -the property were 
given for life, the priest could not alienate it. This is suflicicit! y 
obvious. Such a statement implies that, if given outright, the Inne 
might be alienated. 

The Judge then quotes two texts from religious canons-——Lersé, 
“if is to be done in accordance with what the donots say.” This 
does not seem to me to help in the decision of the point in question. 
Secondly, “ the priest giving anything as if he owned: itis guilty of 
sin.” But, though he may be guilty of sin, it docs not follow that this 
gift would be unlawful. The District Judge then quotes section &2 
of the Manu Wunnana, which is to the effect that, “ ifa layman offer 
an individual ryahan a garden, paddy-land, cows, &c., on the death 
of the priest the layman who nade the offering is entitled to all the 

‘oods.”” Mr. Pillay for the appellants says the Pali text is wrengly 
translated, but I do not think this is the case. The District Judge 
does not quote the texts which he says were adduced on the other side 
as they seemed, he remarks, to apply rather to“ thtnetia than 1G 
“ poggalika” property. The Judge finally held that pongyd's cannot 
“own ‘ poggaltka’ property, or at most can only have a usufruct in 
“such things as gardens, &c., for the purpose of obtaining by means 
“of their produce those few things lawfully to be possessed.” 

The text above quoted, section 82,. Manu Wu nana, at any rate sup- 
ports the view that a layman may offer and an individual vahan may 
receive gifts of land ; section 75 also speaks of the high priest's garden 
and ponds, “ his gardens and ponds and all the religious presents be- 
longing te him.” (I quote Jardine’s translation.) Section 81 draws a 
distinction between property given by strangers and given by the 
monk’s relations. I-now turn to the Manugyé, which is the commonly 


- quoted authority on Buddhist law, Book VIII, section 3, page 230 


(Edition 1891). Here gifts having reference to a future state of exist- 
ence are divided into two kinds—poggaizha — and thingika, “In 
“ poggaléka gifts, the person to whom the offering is made has a right 
“ to keep it.“ In thzngzka gifts, it becomes the property of the chief of 
“the assembly of priests. After a supporter of religion has made such 
“ gifts, he has no right to any further claim on them,” In the same work, 
Book XI, section 1, page 323; the mode of division of property of 4 
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deceased monk is described ; nothing is said about the rights of givers 
of offerings. 
I do not think it can be doubted that, whatever may have been the 
primitive rules of Buddhism, Buddhist monks at the present day do 
and may, as far as authorities I have quoted go, possess property. At 
' any rate [ must hold that it has not been shown that they may not 
do so. The plaintiff’s predecessor in title gave the land and the priest 
accepted it, nor do I think the plaintiffs questioned the rights of Mi Mo 
Thu to give or of the monk to receive when she brought her suit. As 
to disposing of property so received, section 78 of the Manu Wunnana 
says: “if a @dera@ during his lifetime give away his property to another, 
“ or it is taken possession of by a friend of his, such property shall de- 
“ yolve on the receiver or taker of it.” Thisand the following section 
then go on to say how the property of a deceased priest is to be di- 
vided, and it would appear from this that, in the absence of special cir- 
cumstances, all property goes either to individuals in the monasteries, 
attendants on the deceased, or to the assembly. Obviously, however, 
section 82 modifies these previous sections. If; then, this property had 
remained at the time of his death in the hands of the monk to whom 

. it was given, the donor might perhaps, under section 82, Manu Wua- 
nana, claim the land in question. But even then it does not follow that 
her Aezrs could do so. 


{n this case, however, the property is not left by the deceased to be’ 
divided, and the question as to who would be entitled to it as one of 


the lands of which he died possessed need only be completely discuss- 
ed in case the gift {o defendant is disallowed. 


_The gift was made for a special purpose, though the services to be. 


rendered may hardly have been a full equivalent. This point has not been 
discussed. The object was that the defendant should support the donor 
in life and see to his funeral obsequies. There is no doubt as to this. 

It has also been found that the original gift was not, as plaintiffs said, 
for life only, but without restriction. The texts 1 have quoted show 
that a Buddhist monk may receive individual presents; alienation of 
property is also referred to, and there is no reason also to think that 
this natural consequence holds that, in the absence of any express cun- 
dition, the Buddhist monk may do what he likes with his property. 
The only condition which could be suggested in this case is the state- 
meut in the original deed of gift that Nga Lu Ka should work the land 
- and feed the péugyi, and this has, as- above shown, been voided. -I find, 
- then, that the plaintiffs have not made out their right:to dispossess. the 


- defendants. Whether they could have claimed the land -had the 


monk, died possessed of it is a point which it is not necessary now.to 
. decide:. Mr. Hirjee for respondent has dwelt on. the principles. laid 
‘down inthe Indian Trusts Act. I do not think they apply to this case. 
On the'above grounds I set aside the decision of the ‘District Judge 
and restore that of the Court of First Instance, dismissing the suit wtih 
costs, - " te 


° 


Maune Tarox 
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Before G. D. Burgess, Esg., C.8.4. 
U OKGANTHA vw. U THIRI. 
Mr. Dutia—-for appellant, | Mr. Calogreedy —for respondent. 


Ecclesiastical—Buddhist. law—Award by ecclesiastical superdor—Effect either as 
ovdey of ecclesiastical authority ov as ordinary arbitvation award—Buddhist 
priesthood—Succession of one member to another in respect of religious build- 
ise and other kinds of property—Possession—Dispossession--Specific Relief 

Ct, $2 Ge : 

A dispute having arisen between two Buddhist monks, the appellant ‘and re- 
spondent, as to the right of inheritance and possession in a monastery and other 
property left by a deceased member of the priesthood, the matter was referred by 
the Thathanabaing, or head of the Buddhist hierarchy, to the Megawadi Sayadaw 
and other Sayadaws, or high ecclesiastical dignitazies, for decision. An award 
was given in favour of respondent-defendant, and the appellant-plaintiff was dis- 
possessed irregularly under orders of the district executive authorities. In the 
litigation that ensued an unsuccessful attempt was made to confine the matter, to 
begin with, to proceedings under section 9 of the Specific Relief Act. . 

‘The action was eventually fought on the question of the validity of the decision 
of the Megawadi Sayadaw, which was impugned as not final on the ground that 
leave had heen given for further reference on appeal. 

Held—that it was clear enough from the evidence that the award was pronounced 
by the ecclesiastical authorities appointed by the Thathanabaing, or head of the 

uddhist church, for the purpose.. If it was an ecclesiastical decision in an eccle- 
siastical matter, the ruling of this Court at pages 59 and 72 would apply, and there 
would beno room for questioning the action of the ecclesiastical superiors of the 
parties within the scope of their authority. 

If, on the other hand, the award was of a secular nature, or partly secular and 
partly ecclesiastical, it would make little practical difference, for ithad. been shown 
that the plaintiff himself had agreed to the reference to the arbitrators, or whatever 
was their proper character, being made. SG 

Either way the plaintiff was bound. ‘The only cause he could show against the 
award now was its alleged want of finality, and this objection was founded on the 
assertion that leave was given to appeal from the decision. By this was meant, 
apparently, not exactly an appeal to higher authority, but a reference to some other 
ecclesiastical law expert to hear and decide the case. Supposing, however, that such 
leave was given by the Megawadi Sayadaw, and that he could give it, which was 
doubtful from the evidence adduced by the plaintiff himself as to the Thathana- 
baing objecting to the order and refusing to return it to plaintiff, still the plaintiff 


took no advantage of such permission, and he could not, of course, be allowed to 
' keep the matter open indefinitely. Apparently, however, the truth cf the matter 
‘was that the Thathanabaing gave the plaintifi.15 days within which to appeal or 
‘smake a reference. ‘The plaintiff did nothing, and after the expiry of the time . 


allowed; the order of the Zhathanabaing was issued to carry into effect the award 


_ of the Sayadaws. 


In whatever aspect, therefore, the award was viewed, it would seem that the 
appeliant-plaintifi had no good cause now for challenging‘its validity. 


-. THIS case is of some interest as illustrating the position of mem-' - 


: bers of the Buddhist : priesthood, and the questions which arise among - 
‘them on the subject’ of the succession of one to another in respect of 


_téligious buildings and other kinds of property. 
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The case as passed through a good many stages, chiefly in conse- 
quence of the ignorance of the parties with regard to judicial matters. 
The suit was first tried as a suit for a declazatory decree in the 


Towuships Court, by which judgment was given as follows :— 


“This tsa. siti between two péngyis for declaration of right over the aq ooce 


counnnas (garubhen lahubhan) property. Before goirg any further with the 
& : ° P P J S 5 y 
decision of the suit, I think it is advisable that Ishoutc explain the meaning of the 
words ogaoaBicoogooas: (garubhan lehubkez) property. In e0so}8o3 
agooo) Goody (Mahaéyvacivarakhandhaka) it is said thus: 
+* Coogan gBrogoGoggi (Lalhubhagdam labuparikkhéram) * * * + 
ogrgnogrogg§ayoqs (Garubhanda a ga-uparikkhstam), and the meaning of the 
Pali phrase is cougorgpicoaqoaals(gaic a cougoBog sn Gol eoo2 o8ogee 
(gSco00% (Lahubhaydan: labuparikharan) we lig “ property, 7.., it applies (° 
light and moveable property) 0@o2gqp109 09 99—HsnHoqo Gogodasafogsaco® 
Goooo§ogepi (Garubbagdam garuparikkhdram) z.c., heavy property, d.e,, it 
applies to immoveable and also heayy property. As the defendant refused to file a 
written statement, and further says that I cannot entertain this suit on the 
ground that the parties are priests, and in accordance with the printed order of 
the Thathanubaing, it can only be tried by the ecclesiastical body, and that, in 
accordance with the decision of the Megawadi Sayadaw, hg is entitled to get pos- 
session of the monastery in dispute. As I was doubtful, On the face of the argu- 
ment, whether the suit between priests can be entertained in the Courts of justice 
in Burma, f have referred this point, as well as whether I can entertain it if it can 
be instituted or entertained in the British courts, in my letter No. —~ dated the 
2vth December 189!, to the District Judge for favour cf his orders. The District 
Judge ruled that [could entertain this suit, and [ have accordingly cxamined the 
defendant and framed issues accordingly. The defendant has admitted that the 
order of the Megauadi Seyadaw giving permission to the plaintiff to find a 
8305284 q8) Su [Viniyadhara Raham (a Rahan well versed in the Winé)] for the 
purpose cf appeal against his own decision was taken back by erder of the 





Thathanabaing. 
The following are the issues -— 

(1) Before the death of Péwgy: U Lé Yit, whether deceased asked Tabin 

éngyi to give hima ahax (to be adopted as his heir) ? 

(2) If so, whether the Tabin Péngy? gave'tin plaintiff to the deceased as 
his heir ? 

(3) If so, whether the monastery in dispuie, tegether with agooaBiios 
cos (garubhan lahubhew) property, were given to the plaintiff 
by the deceased on the 13th and i4th decrease of Lagu 1253 BLE. ? 

(y) If so, whether they could be given or could not be given away ? 

(5) Before the death of Pingyt U Lé Yit, z.c., from the time when the de- 
ceased was ill till the time of his death, whether the plaintiff did his 
.dutics tewards him according to the law of Rakan ? 

(6) Whether the land and monastery in dispute, together with beth ogooasi 
(garubhan) and cx. ogooabt (lakubhax) property, were in sole pose 
session of the plaintiff from the time when he first arrived at the 
kyaung till the time when he was ordered to quit the kyaung by the 


order marked gp (A) ? 
13 


U Cxeanrra 


ei? 
U Tree. 











U Ofqysas 


ee aicaetsts 


’ yassa dinnam yenaca gahitam tam tasseva visdsa hoti. 


-_ ‘is entitled to make such gift and the receiver to receive it. *. 
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(7) Whether the alleged {gctoon 1] (4yatsa) is the true copy of the decision 
of Megawadi Sayadaw ? ee 
(8) If so, whether that (§o5oon (pyatsa) was given according to law ? 


The plaintiff produces five witnesses, whereas the defendant refuses to produce 
any, though I have explained him now and again to produce any. He expressed 
his unwillingness to do so, and says that he has none, and that he will not preduce 
any. i a 
It would have been very much better if the defendant would produce any wit- 
nesses, 50 that I might be in a better position to judge the probabiiity and im-~ 
probability of the case. ; 

The evidence of the first and second witnesses, U Thawbita and U Nya Na, are 
very clear to show that the deceased péngyi did ask the first witness to give him 
his pupil as an heir, and that the plaintiff was given as such to him, 

The evidence of the second witness, U Nya Na, is also quite clear to show that 
the kyaung in dispute, together with ail oqooann g009000i (garubhan lahu- 
bhan) property, were given to the plaintiff by the deceased, and it is well corrobor- 
ated by the evidence of the first, third, and fourth witnesses of the plaintiff. 

There is very clear evidence to show that the deceased told them about his 
giving away the kyaung and other property to the plaintiff, and the evidence of 
the third and fourth witnesses further shows that the deceased told them to regard 
plaintiff as himself and to do their best for him. The evidence cf the first, second, 
fourth, and fifth witnesses is further clear to show that the plaintiff attended upon 
the deceased during the time of his illness and till his death, and that he was 
doing his duties in accordance with 83 poe (Viniya) law, 7.¢., law of Rahan, towards 
the deceased. Now, taking all these into consideration and the following Pali 
text of Mahawa Siwara Kandaka Attakata (oxo) 80q939939gGa0009) 
(Mahavacivara Khandhaka Athakathd) 99¢00396002%0026$2G000 908 


SOgR.S§208, 0924 F.d00 g0Q>00 900a0310500280] Boor08segau00C 4 oo200B& 
Googoco3oan (Sacepandso jivamano yevasabbam attano parikkhdram nissijji- 


tava Kassaci addsi kociva visisam aggahesi yassadinnam yenacagahitam). 
The meaning cf which is in 


Burmese 8 
If a Rahkun shall give away his kyaung, with the things per+ s qco$ oop5i Goyrés 


taining to it, and all the property belonging to him, to any bs ertitete 
Ruhun’ oF layman, such property shall become vested in the Bde} $Gooogass.og2G G009833§ 


receiver, ese oged:8 qco§s ge Q ©0800 
GOOIOS Godd09 S938 GOsQED 
g oe Cc 1 Tae 0 be 
ogEr ofsossoSeo09 QoogegqE ogooecor0d coor0d djoged: (Soop 
@.e., ifa Rahan gives over his property to another Rehan or layman, he who is 
given the property gets it). And again it is said gqo>s -30{09Eq,00§ so0pGu 
Goeesrex000 ss000d gqSop§cor0g(6i o0gu agrts304 9 Sooogsacysgcooon 
Ye Sivas bbam attano parikkh4 - : - Saggegou B8djo§ogogu ofag - 
‘Oo jivamanoyeva'sabbam aitano pari issijjitaya —~ 
kaseadi saccadset kociva ‘lskiom ‘pisdeapio, exccaveahest : aeo$n§ Soogragon QR) 000008u 
; —— @o0§s RECRODGocGE0305¢905 | 
Tt = Rees — while he is Blive, give away his kyaung, OVSOIsa cogosaals8u 320005 
t with the thi taining to i is / arm mane (Ahae ’ aS 
ening eines wonky Maange amt aMs paper Teo: o068(§5a51 c0280lnq 
be taken by such Rahan or layman through affection, the giver ©O $s EQ cogaogan20§ . GOO 
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time the gift is made), Bug$(GcooSgcin co§egro1 opSs 
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cCOLyi De. ua 
ne Bose) (JSogscooo socag ofQhs 
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I am strongly of opinion that the gift and acceptance of the property in dispute 
are complete and in acco-dance with the text as shown above, hence they could be 


given away by the deceased and accepted by the plaintiff, There is notning to 
show inall the texts which Ihave come across that such gift must be made in 


writing. 
It is always complete when there is 4 witness at the time of the gift and accept- 


‘ance There is ample evidence to show that the plaintiff was treated, or at least 


considered, by deceased as an heir, and that he was attending upon him on his sick» 
bed, and thai he did all his duties in accordance with the laws of Rahan, so that it 
is beyond doubt that the property in dispute was given to him with free and full 
consent and accepted by him, hence he himself had-a right over them. On taking 
into consideration the evidence of the second and fifth witnesses, I find there were 
two gifts : once in 1253 B.E., and another on the night before the death of the de- 
ceased. The first gift and acceptance is called aQSgogocBo0n (sudinna sugahita)' 
and the second one is called Boonu09004 (t7sasagaha). On the first occasion, 
ae, in 125% B.@., both the monastery and the other agooaSiesogoocSa {garubhan 
lahubhan) property, which were in possession of deceased up to that date (7.e., 13th 
decrease of Tagu 1253 B.E.), were apparentlf given and accepted by the plaintiff, 
and on the second occasion the property which had come into possession of deceased 
within the time between the 13th decrease of Tagu 1253 B.H. and the time of his 
death, were apparently given and accepted by the plaintiff. On account of such 
gift and acceptance, only the property in dispute ‘could come into the hand of the 
plaintiff, as he acquired his right over them since the time of gift and acceptance 
by the plaintiff, otherwise it would fall into the hands of o98805 (sanghé) as sowSo 


(sanghika) property. It bas not been shown by the evidence of the first, second, 
third, fourth, and fifth witnesses that there was any irregularity in the gift and 
acceptance, The defendant, however, tries to argue that the plaintiff stole some 
medicine of the deceased, so that deceased got angry with him ; hence the plaintiff 
could not get the properly in dispute, as he made him angry ; but the mere argu- 
ment, without. any particle of evidence to support it, is valucless. However, it would 
have been better if he only took the trouble of producing witnesses onhis side in 
accordance with my request, instead of his obstinacy and refusal to show any, say- 
ing that he has none to show and that he is not willing to show any. 


The sixth issue has already been proved in favour of the plaintiff by the evidence 


of the first witness and by the fact of the orders of the Deputy Commissioner, 
marked A and B, which <«rders have been admitted by deiendant. As regards 


. the seventh issue, since there is no evidence on behalf of the defendant, and since 


the alleged copy of the judgment bears no seal of the Megawadi Sayadaw, I doubt 
whether it isa true copy, . — We ge. 
* However, lét it be supposed as a true copy for the sake, of argument.: It has 
been amply provéd, and the plaintiff’s statement corroborated by the evidence ‘of 


“the second, third, fourth and fifth witnesses, that their evidence was not recorded 
3 ; fully,'and. the Statements Goy2EsQpsgoncagoSsaocoog}osG\0 Ieoosonp5ucoyoSs 


condrty eBoSSoSB095.86:8: 4 [There are kyaungtagas (donors of the kyau ng) 


“still in the kyaung ; please wait to enable me to consult with them] were never 
_made by the second witness, U Nya Na, himself. I regret that the defendant 
_ did not produce any of the witnesses, or ask meto summon any of the witness- 
“es whom healleged he produced before Megawadi Sayadaw. Otherwise how it 
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would be better for me to judge the truth or otherwise. As it is on the record, as 
ij,has been proved that the evidence was not recorded fully, and that which was not 

ade was recorded and shown in the judgment, I have to accept it as true, and 
having accepted it as such, I regret that I should haveto say that the decision of 
the Megawadi Sayadaw, if true, is illegal. Itis forthe defendant and not for the 
court to prove the legality of that decision; so it is not the duty of the court—unless 
there is special reason to show, or there is request of the defendant to summon 
witnesses for him after filing his list of witnesses—to summon all the witnesses and 
the Megawadi Sayadaw of its own mction, for, if dcne, it would, I think, be quite 
prejudicial to the plaintiff and also be against the object of the law. 

Before concluding the case 1 would, however, mention, since there is some evi- 
dence and the admission of the defendant, that in my humble opinion and with due 
respect and reverence to His Holiness, 1 consider that. the Thathanabaing (Arch- 
bishop) should not have taken back or should not have ordered to take back the 
permit of the Megawadi Sayadaw allowing the plaintiff to find another 8305284 


(Viniya dhara), 7.2, sort of a.bitrator and judge of the priesthood to appeal 
against his order. ‘here is, so far as | find, no limitation of time for the purpose 
of appeal of any decision of tne priest in cases of dispute, and that the first judge 
or arbitrator should always encourage the party after his decision to appeal against 
his order if they wish to do so. It would have been much better, and most prob- 


ably the suit would not have been instituted in the court of law, had the Arch-. 


bishop only allowed the aggrieved party to appeal against the decision. 


I would attach the P4li text, and the meaning in Burmese, which supports my. 


statement for reference (marked P). In conclusion, 1 have found the first, second, 
third, fourth, fifth, sixth, seventh, and eighth issues in favour of the plaintiff 
péngyi, have to decide that the plaintiff has a right over the coahicsogoociS 
(garubhay lahubhan) property as wellas kyaung and land marked [in the map 
filed with the proceedings, such agqooaSiacogaoaS (garubhan lahubhan) prop- 
erty which was given to him and accepted by him in 1253 B.E., 13th decrease of 


Tagu, and those which were given to him and accepted by him at the time before. 


the death of the deceased, and I would therefore direct accordingly. 


Orpss.—I hereby declare that the plaintiff, U Okgantha, has a right over the 
kyaung, with all land indispute (marked I), and even the OgooaSucoogooaS 


(garubhax lahubhan) property which were acquired by the deceased and given 
to the plaintiff on the 13th decrease of Tagu 1253 B.E. and accepted by him as 
098 nogocBoo (sudinna sugahita), and also over those ogosaBcocqooasS 
(garubhan lahubhaz) properties which were acquired by deceased between the time 
13th decrease of Tagu 1253 B.E. and the time of his death, when they were given 
to and accepted by the plaintiff. I further hereby humbly and respectfully direct 


that the detendant do pay costs of the suit. ‘The Advocate’s fee is fixed at Rs. 20 


{twenty only). 
On appeal to the District Court, the decree of the Court of First 


Instance, declaring the plaintiff's right to the property claimed, was. 


set aside with the following observations :— 


_ Both parties admit thatthe kyaung in dispute is poggaitka. -Respondent has 
suéd for declaratory deciee that it, with the land annexed, trees and property of 


all kinds, are his by right of succession to the deceased Rahun U La Vit or U To 


Lé Ka. . a Ay 
The.Advocate for appellant argues that the claim is not ofa kind which can be 


taken cognizance of by civil courts, and relies on the judgment printed in Circular . 


No, 72 of 1893 by the Judicial Commissioner, Upper Burma. 


The propriety of accepting the plaint in the case was referred to me by the’ 
Lower Court before it was accepted. My order, dated the 21st December, is on the | 


U OkcantHa 
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file and réfers to the same circular, No. 72. But the Lower Court appears to have 
understood that circular in a different sense to that which I attach to it. It see 
to me that it has been ruled that it is for the Thathanabaing to decide who shoul&, | 


under circumstances like the present, occupy any. pantiontar dpmeeng. dh then, 


plaint is presented to eject an occupant or to declare that the right of occupancy 
vests in the plaintiff, what the civil court has to do is to enquire whether the plain+ 
tiff has obtained the necessary authority from the Thathanabaing. In this case 
there is no pretence that the plaintiff (respondent) had received any suthority from 
his ecclesiastical superiors, but he claims to dispense with it because, under ecclesi- 
astical law, he has a right of inheritance. ‘This isa point which I do not think the 
court can go into, It should be settled by the Thathanabaing. The courts may 
be fairly asked to support, and, if necessary, enforce, his award when given, but not 
to decide what that award ought tobe. 1 therefore allow the appeal and sct aside 
the order of the Lower Court with costs. 


The case was then brought up in revision before this court, when the 
orders below were passed :— 
It is far from easy to find a way through this case. * 


It is clear, however, to begin with, that the decision of the Lower Appellate Court, 
whether right or wrong at bottom, cannot be upheld at the present stage, because 
it has been arrived at without any findings to support it. 

_ The Lower Appellate Court has proceeded upon mere assumption ia coming té 
the conclusion that the case is one in which the civil courts have 1 jurisdiction, 
which is in effect the result of its judgment. The questions between the parties 
were, Who had obtained, and who had the right to inherit, a kyaung and certain 
other property left by a deceased péngy? ? 

On the question of possession [ will touch presently. 

In regard to that of inheritance, it is necessary, in the first place, to determine 
whether it is an ecclesiastical or a’secular matter. It may be either one or the other, 
and evidence of some kind, whether oral or that of authoritative works, is required 
for the settlement of the point. 

It is a conceivable position that one pdugyt might be entitled to snececd to the 
éffects of another.in accordance with the rules of secular law, whereas he might 
afterwards be under the control of ecclesiastical law in respect of certain portions 
of the iahcritance, such as a, 4yaung .or other. religious. building. There may be 
special rules of inherilance among péugyis, but it does.not .necessarily follow thal. 
those rules should have to be interpreted in the ecclesiastical rather than in the civil 
courts. Suppose the inheritance of a péngyi should be claimed by a layman, which 
court would a dispute on the subject have to be determined in ?° 

As the case now stands, there are no materials upon which this court can pro- 


nounce an opinion on this initial issue. 

The defendant ‘appeared in the Court of First Instance, but he gave no assistance 
to that court in the way of pleading or evidence, and this creates considerable diffi- 
culty in déalitig with the case. 

“It appears that the matter went before the Megawadi Gaingék Sayadaw, and 
a paper has been produced as his award, but apparently it has not been proved. 
It ias'also. been left: uncerlain in what capacity the Megdwadi ‘Sayadaw was 


' acting, namely, whether that of an ecclesiastical superior or that of an arbitrator 


appointed by the 7hathanabaing for the settlement Of the difference. 


“It would’ probably depend upon which of these charactersthe Sayadaw waa’ 


acting’in whether the evidence should be treated as showing that the question in 
dispute was a secular.or. an ecclesiastical one. Anyhow, a finding is required_in - 
appeal whether there has been any decision of the Sayadaw binding on the parties, 
and; if so, what it is. It seems that subsequently leave to appeal-from the award 
of the Sayadaw was given and withdrawn, aid, if this is so, and apparenily it was 


- 
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admitted, the nature of the transaction and its effect on the award, if the latter is 
fognd to be proved, have to be determined. 


T now pass to the question of possession. This apparently would not be an eccle~ 
siastical matter, but that, too, should be found one way or the other. 


But it would appear that the plaintiff meant to rely on his original possession 
and ts demand recovery. His plaint is drawn as for a declaration under the 
Specific Reli-f Act, seemingly under section 42, but the eighth paragraph very par- 
ticularly reckons the period between the date of dispossession and the date of the 
suit as 4 munths and 19 days, and this taken together with the statements made by 
plaintiff in his examination by the Court, goes to indicate an intention of claiming 
repossession under section 9 of the Act within the six months allowed by that sec- 
tion. Section 42 of the Act, by its proviso, obliges a plaintiff to seek further relief 
when he can do so, besides a declaratory decree, and in all probability the plaintiff 
had no intention of avoiding compliance with this requirement. 


I think, therefore, the plaint might have been amended so as to make it claim 
this relief, and this may now be done, further court-fee duty being, of course, paid 
if necessary. ‘The applicant’s 1earned Advccate is indeed quite willing to treat the 
case entirely under section 9 of the Act, dropping all.question of title, and leaving 
the respondent-defendant, if plaintiff succeeds in regaining possession, to assert his 
own title in such way as he can, Hitherto the respondent has confined himself to 
allegations without producing evidence. 


The plaintiff seems to have been turned out of the kyaung under an executive 
order of the Deputy Commissioner, and it would be for determination whether 
this was “ otherwise than in due course of law ” for the purposes of section g. It 
would be convenient if the case could, without prejudice to respondent-defendant, 
be dealt with and disposed of solely under section g of the Specific Relief Act. : 


The Court of First Instange has gone into questions which are obviously outside 


the province of the Civil Court. 
The decree of the Lower Appellate Court will be set aside accordingly, and there 
will be a re-trial of the appeal with reference to the foregoing observations. 

Costs to follow the final result. 

On the case coming again before the District Court, that Court, in 
the presence of the Advocates of both parties, gave these direc- 
tions :— 

In accordance with the judgment of the Judicial Commissioner in Civil Revision 
No. 107 of 1895, dated the 26th June 1895, the case isremanded to the Lower 
Court with the following instructions. As the plaint is for a declaratcry decree 
under section 42, and the plaintiff is bound to seek further relief, the plaint must 
be amended by payment of court-fees on the whole value of the property in suit, 
which value must be determined by the Court, which can, if necessary, take evidence 
on the point. 

The suit then went. to the Subdivisional Court, being beyond the 
jurisdiction of the Township Court. The ‘plaint was stamped asin a 
regular suit, and the case was re-tried de ovo. The Subdivisional 
Court re-submitied the proceedings to the Lower Appellate Court, 
with its findings ‘on the issues laid down as follows :— 

First.—Is the inheritance which U Okgantha claims from U Thuseitta of a 
. secular or an ecclesiastical character? Does he claim to inherit as a relative or 
personal friend, or as a fcllower in religion ? 


Second.— Has there been a decision of the Megawadi Gaingék Sayadaw in the 
question in dispute? Ifso,in what capacity did the Sayadaw give that decision 
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(naimely as an ecclesiastical superior or merely as an arbitrator), and is it binding 
on the parties ? j & 

- Thivd.—Has his decision (if any) beenconfirmed by the Thathanabaing? Was 
the plaintiff-respondent deprived of any right he should have had to appeal against 


the decision P 

Fourth—Who was actually in possession at the date of the Deputy Commis- 
sioner’s order directing L Okgantha to quit the kyaung ? . 
| Fifth—What was the nature ofthe possession? Was the kyaung occupied as 
ecclesiastical building or held as secular property ? 
- Sixth.—Was the order of the Deputy Commissioner directing U Okgantha to 
quit.the Ayaung, in accordance with the decision of the Thathanabaing, a legal 


order or not ? 

As regards the first issue, the plaintiff states that he claims to inherit U 
Thuseitta’s property both asa personal friend and follower in religion. As he 
had attended to U Thuseitta during his illness, he is entitled to inherit his proper- 
ty under the secular law, and, as U Thuseitta had given him his property asa 
follower in religion, he is entitled to get it under the ecclesiastical law. 

The opinion of the arbitrator, Megawadi Sayadaw, may be briefly recorded here. 
He states {hat ihe inheritance which plaintiff claims tsof an ecclesiastical character 
The matter in dispute is purely an ecclesiastical matter. Asstceing that the 
zyaung in dispute was a poggalika gift (both parties admit that the kyaung is pog- 
galika), the plaintiff could not, in the event of his leaving the priesthood, dispose 
of the property as he pleased. He could not dismanwle the kyaung and build a 
dwelling-house out of the materials, Nor could he apply the proceeds to his own 
useasa layman, He could leave it to his kinsmen or cthers who are not in the 
priesthood for religious purposes, bat he could not lawfully do so for secular pur- 


poses, 
With reference to the second issue, there has been a decision of the Megawadi 
Sayadaw on the question in dispute. Exhibit Z is a true copy of the original 
award which was given under the Thathanabaing’s reference. Plaintiff was a 
consenting party tothe reference, ‘Che Sayadaw gave the decision merely as an 
arbitrator, and he considers that it is binding onthe parties under the ecclesias- 


tical law. 

As regards the third issue, the. Megawadi Sayadaw statcs that his decision has 
been confirmed by the Thathanabaing, An appeal against the award was per- 
mittéd, and the time allowed for the appeal was 23 days, te, from 8th Lazan to 
1sth Labyigyaw. The plaintiff was not deprived of any right to appeal against 
the decision. % ; 

With reference to the fourth issue, it is not denied that plaintiff was actually in 
ate of the Deputy Commissioner’s order direct- 
ing him to quit it. fo 

As regards the fifth issue, the plaintiff took possession of the kyaung on the 
death of U. Thuseitta in virtue of succession to and gift from the deceased Rahan,. 


- He states that the kyaung was occupied by him ‘as an ecclesiastical ‘building. 
. . As regards the sixth issue, the order of the Deputy *Corfirmissioner directing U 


Okgantha to quit the kyaung in accordance with-the decision of the Thathana- 
baing could hardly -‘be ‘considered .a legal order, inasmuch as ‘itwas not made 
under any law.in force in Burma, ; ‘ _# ; 

In the first instance, the party who has obtained the Thathanabaing’s authority 
to occupy any particular Kyaung should present a plaint to eject the party who is 
actually in possession of the kyaung and who refuses to ‘quit it. {f the suit is 


' decreed in plaintiff's fayour, he may apply for execution of the decree, ‘Then the 


wy 
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Court will dicect its bailiff to put the plaintiff into possession of the kyauung, and, 
if need be, to remove any person who may refuse to Vacate the same. 

On these findings the Court of first appeal disposed of the case in 
the following judgment; — 


The orders of the Judicial Commissioner directing that this case should ic dealt 
with under section g of the Specific Relief Act have not been followed. ‘The 
order was not mandatory, but permissive, and it would, I think, prejudice the de- 
fendant-appellant if 1 were now to attempt to treat the case under section Oo is 
indced admitted that plaintiff- respondent was dispossessed ‘‘ without his consent 
otherwise than in the course of law,” and, if the case is dealt with under section ¢, 
there would be nothing to do but dismiss this appeal. The whole of the points 
raised by the Judicial Commissioner have, however, been gone into, and after con- 
sidering the findings of the Lower Court on the issues, and hearing the Advocates 
on beth sides, | am of cpinion that this appeal must succeed, The evidence of the 
Megawadi Sayadaw appears to me to be quite conclusive, net only as to the award 
but as to the respondent’s allegation that he was deprived of the right ts app Wa 
I will therefore aliow the appeal, but without costs, as the appellant prolonged ( tint 
case unnecessarily by failing to adduce evidence in the Court of First Instance, 


In this second appeal these grounds of objection are taken :—— 

(x) For that the learned District Judge should have heid-that 
the present suit was brought for possession only under 
the Specific Relief Act. 

(2) For that the learned District Judge should have held that 
the award was not final. 

(3) For that the Lower Courts have failed to take inte con- 
sideration the fact that Megawadi Sayadaw gave per- 
mission to the appellant torcfer the matters to other 
arbitrators, 

The second and third. of these objections are virtually the same 
With regard to the first objection, it would no doubt have been con- 
venient if the ground could have been cleared by confining the suit to 
one under secrion g of the Specific Relief Act, leaving the respond. 
ent-defendant to prove his title against the appellant in possession if 
‘tke decree should be in appellant's favour. Why this was not done 
is not apparent from the proceedings in first appeal, but it may have 
been to safeguard the defendant’s interests as explicitly provided for 
in the orders in revision. 

Anykow, the parties were duly represented, and it can only be 
presumed from the conduct of both that they acquiesced in the case 
being treated as a suit founded on title which was to be enquired into 
on the merits. The plaintiff acquiesced by making no objecti 
the time to the orders of the Lower Appellate Court and by paying 
the full court-fees on a regular suit. It is too late now to go behind 
the arrangement ‘which was made. That arrangemen! went beyond 
any orders that had been passed in having the case re-tricd altogether, 
but no doubt there was the difficulty of jurisdiction, and, for the same 
reason as aboye, it is not expedient to interfere now. The parties do 
not seem to have béen prejudiced by the irregularity of procedure that 

js i 
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has taken place, and hive had full opportunity of producing all the 
evidence they: could on the points in dispute. as 

As to the remaining objections in respect to the want of finality of 
the award of the Megawadi and other Sayadaws, there is very little 
left to be said, It isclear enough irom the evidence that that award 
was pronounced by the ecclesiastical authorities appointed by the 
Lhathanabaing or head of the Buddhist church for the purpose, : df 
it isan ecclesiastical decision in an ecclesiastical matter, the ruling 
of.this Court.in Circulars No, 72 of 1893* and No. 84 of 1895+ would 
apply, and there would be no room for questioning the action of the 
ecclesiastical superiors of the parties within the scope of their auth- 
ority. If, onthe other hand, the award was of a secular nature or 
partly secular and partiy ecclesiastical, it would make little practical 
difference,,.for it is shown that the plaintiff shimself agreed to the re- 
ference to the: arbitrators, or whatever was their proper character, 
being made. .Either way the plaintiff was bound. The only. cause 
he can show against the award now is its alleged want of finality, and 
this objection is founded on the assertion that leave was given to ap- 
peal from the decision. By this is meant. apparently not exactly an 
appeal to higher authority, but a reference to some other ccclesiastical 
law expert.to hear and decide the case. Supposing, however, that 
such leave was given by the Megawadi Sayadaw, and that he could 
give it; which is. doubtful. frone the evidence adduced by the plaintiff 
himself.as tothe .Ztathanabaing objecting to the order and refusin, 
to return it to piaintif, ‘still the plaintiff. took no advantage of such 
permission, and he could not, of course, be allowed to keep the matter 
open indefinitely, Apparently, however, the. truth of the matter is 
that the, Thathanabaing gave the plaintiff fifteen days within which to 
appeal or make a reference. Ten cre ' ean 
_ The plaintiff did nothing, and after the expiry of the time allowed, 
the order of the Thathanabatng was issued to carry into effect the 
award of the Sayadaws. In whatever aspect, . therefore, the award is 
viewed, it would seem that the appellant-plaintiff has no good cause 
now for challenging its validity. In accordance with its terms in 
favour of the respondent, the appellant-plaintiff’s .claim of title fails, 
and he is entitled neither to a declaration nor to possession of the pro- 
perty in dispute. His suit has rightly been dismissed by the Court of 


First Appeal, and this second appeal must be disallowed with costs, 


'* Pages. he + Page72. © 
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Before G. D. Burgess, Ls9.5 OSA, Civii Revision 
MAUNG CHIT SAYA anp THrKe ornses v. MA MINKALE, Bes ta 
Bites 
Buddhist Law--Inhevitance-=Children of first wife—Dayghter of subsequen! wife Maris 
om Shares. 3. 


The respondent is the daughter of Maung Tun I, deceased, by his second wife. 
Maung Tun E left also two sons and a daughter by his first wife (present respond: 
ent) and a widow without children. The questions are what is the property sub- 
ject to division, and te what share of thai property is the respondent Ma Meinkale 
entitled. 

The Court of First Instance, following sercti 
Manugy?, gave respondent one-fourth of the pro; 
certain items. s 

The Lowcr Appellate Court found the Dhammathats conflicting, but considered 
respondent entitled to a fourth share of the payin property. 

Held—that the rule is to divide the property ints four shares, of which the 
children of the first marriage received two and the child of the next marriage and 
the surviving widow, one each. ; 


References : 


Manugyé Dhammathat, Book X, sections 7 and 66. 
Selected Judgmenis, Lower Burma, page 46. 
page iO. 





na 7 and 66 of Book X of the 
riy aficr deducting and adding 








TiS case has improperly been twice decided in two different ways 
in the Court of Ficst Instance, 

There have been two appeals to the Distri:t Court, and the appli- 
cants now seek to have the decree passed in the last appeal revised. 
This decree by a sort of comprom‘se has awarded the respondent Rs. 
200, the Same sum as was granted by the original decree, and the 
same amount as was calculated to be fair by arbitrators. Tn the suit 

_as originally brought the applicant Ma U Ma was left out, and ihe 
Appellate Court in the first appeal ordered her to be added as a defend- 
ant and sent the cases back to the Lower Court for the trial -of -cer- 
tain issues. The suit was brought for the recovery of the fourth’share 
of an inheritance valued at Rs: 1,200, and the value was admitted by 
the defendants. The plaintiff, now respondent, is Ma Meinkale, 
daughter of one of the wives of Maung Tue deceased. Maung Tun 
E ‘left two sons, Maung Chit Saya and Maung Aung Tha, and a 
daughter Ma This; On by his first wife, a daughter Ma Meinkale by 
a subsequent wife, end a widow Ma U Me without children. She 
questions that arise in the case are what is the property subject ‘to 
division, and what share of that property is Ma Meinkale entitled to 
in accordance with Buddhist law. a ; 

For the settlement of the first point the decision of several subsi- 
diary questions is necessary. a 


aune Cut Sava 


Us, 
Ma MEINKALE, 
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In the first place, the Lower Courts, on what must be called the 
second trial, have erred in including in the property to be divided cer- 
tain paddy, or rather its value, derived from the land forming part of 
the inheritance. The Court of First Instance added the value of this 
paddy, Rs. 1yo, to Rs. 800 the value of the rest of the property, and 
dividing the product by 4, gave Ma Meinkale a decree for Rs. 247-8-0. 
The Appellate Court set the price of the paddy against the cost of the 
funeral, which it found to be Rs. 150. 

The paddy formed no part of the claim in the plaint and cannot be 
included now in the subject-matter of the suit. 

In the next place, there is the question whether land of the area of 
20 satks should be excluded from the estate of 34 satks. The appli- 
cant Maung Aung Tha claimed these 20 satks as a gift to him from 
his father on his entering the priesthood. (Jn the question of fact 
both the Lower Courts found that the gift was not proved. Such a 
finding of fact would not ordinarily be questioned in revision at all, 
but apart from this there is no reason for thinking that the finding 
was not perfectly right. It is beside the point therefore for the appli- 
cants for revision to quote the Buddhist law on the subject. Similarly 
an alleged gift of gold to Ma Thin On is found not to be proved. | 

The next question is in regard to a sum of Rs, 400 which the appli- 
cants desire to have deducted from the inheritance on account of 
expenditure incurred at the instance of deceased on the religious 
object of building a pagoda. The Court of First Instance allowed the 


full amount, but the Appellate Court struck off Rs. 200 only, which it 


found had been actually spent. 

In this matter the Appellate Court seems to be in the right. The 
whole property is valued at Rs. 1,200, and to expend a third of it asa 
religious offering is to devote a disproportionate share to such pur- 
poses. Even a sixth is an excessive amount. Apparentl, respondent 
was not consulted in the matter, and she has good cause to complain. 
In the case of Mi Min Gywe v. Mi Saung* of the Judicial Commis- 
sioner’s Court, Lower Burma, the co-heir who did not consent to such 
expenditure was permitted to recover her portion. At the outside 
theretore the amounts to be deducted from the inheritance are Rs. 
150 on account of’ funeral expenses and Rs. 200 on account of reli- 
gious offerings, or Rs..350 in all, thus leaving a balance of Rs. 850 to 
be divided. The Court of First Instance has not deducted the ex- 
penses of the funeral. ane ‘ ot ae A . 

The question, then; is. what is the respondent Ma Meinkale’s share of 


the inheritance. .She claimed a fouith, and the Court of First In- 


stance gave her a fourth, pinning its faith on sections 7 and 66 of .the 
Xth Book of Manugyé, though they do not quite cover the present 
case. The Appellate Court found the Dhammathags conflicting, but. 
considered respondent entitled to a fourth of the payin property. 
The Lower Courts seem to have been a good deal puzzled as to the 





*S. J. L. B, page 46. 
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proper shares of the property which the parties ought to get, as well they jaune Cart Sava 
might be, and the applicants for revision in this Court, though they 
objected to the share of one-fourth as wrong, could not point out what the 
correct share ought to be. The reported case which seems to come 
closest to the present is that of Ma Bwin v. Ma Yin*¥of the Special Court 
of British Burma, In that case the heirs of deceased were his two chil- 
dren by an elder predeceased wife and two youhger.widows. The 
plaintiff, who was the junior widow, obtained three-tenths of the estate, 
but the share was fixed by consent, and there is nothing to show on 
what principle it was arrived at. Under these circumstances it was 
considered advisable to refer to experts in Buddhist law to bring for- 
ward the authorities, and the learned Kin Wun Miugy¢ and Wetma- 
sok Wundauk have been asked to do so and have quoted an array of 
authorities on the subject... The result of the authorities is to bear 
out the view of the Court of First Instance that the rule is to divide 
the property into four shares, of which tke children of the first marriage 
received two, and the child of the next marriage and the widow of the 
last marriage one each. 

The Appellate Court has tried to determine at what different stages 
the various items of property composing the estate were acquired, 
but it would probably be safer to treat all the property as subject to 
the same rule of division. The suit was brought on this basis, and on 
the second trial the question of when the property was acquired was 
not gone into. But even if the periods of acquisition taken by the 
Appellate Court are accepted, it would make no practical difference, 
for the payzz property undoubtedly liable to division would amount 
to Rs. 820 in value according to the plaint, and to Rs. 830 according 
to the written statement, and thus respondent’s share would still be 
Rs. 200 and more. As she was not concerned in the expenditure of 
the Rs. 350, that sum would naturally be deducted from the rest of 
the property rather than from that in which she had the principal 
interest, Furthermore, a portion of the property would have been 
acquired during the marriage of her mother, and in this her share 
would be two-fourths. ; 

Whatever way the case is taken therefore the respondent is made 
out to be entitled to more than the Rs. 200 decreed to her by the 
Appellate Court. 

There is accordingly no ground for interferjng in revision, and the 
application must be dismissed with costs. 

Opinion of the ex-Kin Wun Mingyt. 

1. The laws of partition between the several persons mentioned 

in the question are these-— 


‘Firstly. —Thete is a law of partition between the issues of the first 
wife, i.¢., two sons and a daughter, and the daughter of the second wife. 


*S. J, L.B., page 95. 
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(2) There is a law of partition between the former issues mentidned 
in No. 1 and their step-mother the third wife. 

(3) There is a law of partition between the issues of the first wife 
themselves. Thus there are three ways and three kinds of partition 
to be classified— 


(2) The property to be divided is property acquired before he 
married his, and (4) propexty acquired while he “was “thar- 
ried to, his first wife. 


(¢) Property acquired while he was married to his secon. 
(d@) Property acquired while he was married to his third-qwite. 
Thus there are three ways and three kinds to be classified. 


(4) As regards the property mentioned in,(a), the first wife dies, it 
was taken over on his marriage with the second wife, it should ,be 
considered Payin property. 


(5) As regards the property mentioned in A aud B, the second 
wife dies, it was likewise taken over on his marriage with the thitd 
wife, itshould also be considered as Payin property. 


(6) “AS regards the property acquired during the time he was mar- 
ried to his third wife, it should be considered as Jetfe‘pwa of the said 
third wife. 

‘After classifying the heirs and the property to be divided in this 
manner, it is now to be considered what shares they are respectively 
entitled to. The property mentioned in A be divided into four shares, 
of which the issues of the first wife, ze. two sons and a daughter, to 
tecéive two shares, the daughter of the second wife to receive one 
share, and the third wife to receive one share. 

The property mentioned in B be also divided into four shares, of 
which the daughter of the second wife to receive two shares, the thee 


- issues of the first wife to receive one share, and the third wife to Tee 


ceive one share 

‘The property mentioned in C be divided into six shares, of which 
the third wife to receive four shares, the three issues of the first wife 
to'recéive one share, and the daughter of the second wife to’ receive 
one share. ‘ The property thus received by the three issues of the first 


wife in the-manner above stated be divided into four shares, of whic h 


the eldest brother to receive two shares, the second brother ‘to receive 
one share, and the younger sister to receive ohe Share. I think the 
above division will be a proper one. 


The authorities are these— 


Question 1.—On the partition between the chiidren of the former 
“marriage and those of the subsequent marriage, the Atta-Sankeik 
‘Dhammathat in verse runs thus :-— After that, as. regards the law of 
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partition between the children of the prior marriage and those of the Maune Cuit Saya 
subsequent marriage as in the aforesaid fifth classification is the fol- 
lowing,—On the death of both the parents and the subsequent wife, 
leaving children, the usual three kinds of divisions are these: the 
children of the father to receive what their father had brought in and 
the children of the mother to receive what their mother had brought 
in, the children of the wedlock to receive two shares and the children 
of the prior marriage to receive one share of the acquired property. 
The view of the law given in the Atta-Sanketk Dhammathat coincides 
with the law given in the following Dhammathats,—Coimmentary on the 
Manu Wunnana Dhammathat ; Commentary on the Manu Dhammathat, 
commencing with verse 00289860000 ; Commentary on the Gandhi 
Dhammathat known as Rajabala ; Dhamma Vinicchaya Dhammathat; 
Paksinnaka Dhammathat; Manu Seittara Dhammathat in verse ; and 
Sésadayajja Dipani Dhammathat in verse. 

Question 2.—On the partition between the children of the two 
former marriages and the third wife, whois the step-mother of the 
said children, the law is this. On the death of the father leaving a 
subsequently married wife without children the law of partition be- 
tween the step-mother and the former children is this. All the ac- 
quired property should be divided into six shares, the former children 
to receive one share and the step-mother five shares ; but as regards 
the property previously acquired, it should be divided into four shares, 
the step-mother to receive one share and the children by the former 
marriage to receive three shares. The view of the law given in the 
Attathankeik Dhammathat coincides with the law given in the follow- 
ing Dhammathats,—Commentary on the Manu Dhammathat commenc- 
ing with the verse od9G00>00030q); Dhamma Vinicchaya Dhamma- 
that; Pakainnaka Dhammathat in verse, commencing with the verse 
ovors98cod0o and Sésadayajja Dipani Dhammathat in verse. 

Quesizon 3—On the partition of inheritance between the three 
children of the first wife, Attasankhepa Wunnana Dhammathat, page 
95, section 167, runs thus—In the sixth division, the eldest brother 
and the younger sister respectively take all the wearing clothes and 
apparels of their parents to which they each are entitled. But as 
regards the remaining animate and inanimate property let the eldest 
brother take his share, the younger brother take half share less than 
the éldest brother and the youngest sister take share less than the 
younger brother's share. ‘The debts, if any, should be similarly paid 
by them, The view of the law given in the Atta-Sankkepa Wun- 
- nana Dhammathat co‘ncides with the view of the law given in the fol- 
lowing Dhammathats,—Commentary on the Manu Wunnana Dham- 
mathat ; Commentary on the Manu Dhammathat commencing with. 
the verse oBecor00¢Q09 ; Commentary on the Gandhi Dhammathat 
known as Rajabala Dhamma Vinicchaya Dhammathat ; and the Pakain- 
naka Dhammathat in verse commencing with the verse Beoaras0j,0qy 4 
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Share of 
; lot four shares { Of four shares; Of six shares 
in A. in B. nC, © 
Share of the children of the 1st 2 t I 
wife. ae 
Share of the daughter of the 2nd | I 2 i if 
wife. 
Widow is the 3rd wife and step- x r 4 
mother. : 
Total ne 4 4 6 
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Share of the three children of the | Two shares 


Ist wife to be divided between} from A, one 
themselves. from B and 
: from C. Total 

of shares en- 

titled 4 in 44. 
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Share of the eldest son wnat 


2 
Share of the 2nd son see 12 
Share of the younger sister... I 
Total on 44 








Opinton of the ex-Wetmasut Wundauk. 


In compliance with the Judicial Commissioner's request contained 
in his letter, dated the 19th instant, which reached him on the 24th, the 
ex-Wetmasut Wundauk, after consulting the different Dhammathats 
forwards his opinion on the points raised therein :— 

(t) Of the laws of partition between the several persons men- 
tioned in the question there is a law of partition between 
the three children of the first wife and the daughter of 
the second wife. 

- (2) There is a law of partition heres the issues of the de- 
ceased husband’s former marriagesees mentioned in 
paragraph 1 and their step- mother, the third wife. 
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(3) There is a law of partition between the three issues them- eee Clas Sine 
selves of the first wife. auneCair Say 
Thus there are three ways of partition. 
(a) The property te be divided is— 
(i) Property acquired before be married the first wife. 
(2) Property acquired duriug their coverture. 
The said two kinds of property should be treated and 
sige ae Be ha fee : 
divided as one originally brought to the marriage. 


VU. 
Ma MEINKALE. 


(} As regards the property acquired during the second marti- 
age, it should hs treated as lettetpwa (jointly acquired 
property) if the division to be made be between the isstes 
ef the former mariage and that of the latter, bub it 
should be treated as one originally brought to the maz- 
riage if the division to be made be between the issues 
of the former marriages and the step-mother. 

(c) As regards (ke property acquired during the third marriage 
it should be treated and partitioned as the letéetpwa of 
the third wife. 

Thus there are three ways of partition. 

(4) As regards the partition of the three kinds of propérty 
between the three kinds .of heirs mentioned above let 
the property mentioned in (a) be divided into four lots, of 
which twe shali be taken by the three children of the 
first wife, one by the daughter of the second wife, and 
one by the third wife. 

(5} The property mentioned in (4) shall also be made into four 
Jots, of which two shall be taken by the daughter of the 
second wife, one by the three children of the first wife, 
aud one by the third wife, 

(6) The property mentioned in (c) shall be made into six lots, 
of which four shall be taken by the third wife, one, by 
the theee children of the first wife, and one by the 
daughter of the second wife. 

(7) As regards, ths partition between the three brothers and 
sisters menticucd in paragraph 3 above let all the pre-. 
perty which they received three times be made into 44 
shares, of which two shall be taken by the eldest brethe:, 
14 by the second eldest, and one by the sister. 


Thus it would be suitalic if the partition between the children of 
the former marriage and those of the latter as shown in paragraphs 4° 
to 6 and the three children themselves of the former marriage as’: 
shown in paragraph 7 be made in the mode laid down above. 

15 
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MauneCurrSaya The law of partition between the children of the former marriage 
Oy and those of the latter shown in paragraph 1 is laid down ia the Atta- 
Ma MEINKALE. thankeik Dhammathat written in verse as follows :-— 


Under the fifth head that law laid down is the faw of partition 
between the son of the father by a former wife, the son of the step- 
mother by a former husband, and the joint sons of the father and step- 
mother, or it may be between the son of the mother by a former 
husband, the son of the step-father by a former wife, and the joint 
sons of the mother and step-father which is as follows : 


Let the former sons take what their respective father or mother 
rought, that is, let the mother’s former son take what his mother 
brought and let the father’s former son take what his father brought, 
and let the property brought by the step-father be taken by his sons, 
after which let the joint property be made into three shares, let the 
joint children have two shares and the former“sons get one share. 
_ As regards the partition between the two kinds of pubbeka sons 
and their step-mother, the third wife mentioned in paragraph 2, the 
Attathankeik Dhammathat written in verse provides as follows :— 

A father having entered into a later marriage and died leaving no. 
children (by that marriage) the law of partition between the step- 
mother and the son of the father by his former marriage : 


Let the jointly acquired property be made into six lots, of which one 
shall be taken by the son of the former mairiage and five by the step- 
mother. 

- As regards the property originally brought to the marriage let it be 
made into four lots, of which three shall be taken by the son of the 
former marriage. 


' As regards the partition between three children of the first’ wife 
mentioned in paragraph 3, section 167,, page 95, of the Attathankepa 
Dhammathat provides as follows: 


Let the clothing and other personal property belonging to the father 
and mother be taken by the eldest brother and his sisters according 
to their merits, 

The remaining ‘property, both animate and inanimate, shall be 
-divided as follows: ns ’ 

Let a portion be set aside as the eldest brother’s share (whatever 
share tle eldest brother may get), let the younger brother’s share -be - 
50 per cent. less than the eldest brother’s share, ard Jet the young 
sister’s share be 50 per cent. less than that of the younger brother’s. 
share, . . ee m9 eee 
_ The. Attathankeik written in verse and its commentary the Attathan- 

. kepa’ Wunnana being a digest compiled from several Dhammathats 
the names of other Dhammathats are not quoted. : 
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. Maune Cure Sara 
BErWREN SONS Of TIE FORMER MARRIAGE, v, 
SONS OF YUE LASTER MARRIAGS AND Steps Afa Mernrank. 
MOTHER. 


Mode of division of the three | Eat = 











kinds of property mentioned in 3 | 
(2), (6), and (c). Shares of three Shares of the 
children of | sen of the} Share of ste. 
the former! latter marri-| mother. — 
matriage. age. 
Property mentioned in (a) to be a 


made inte four shares and 
divided. 4 


Property mentioned in. (5) to be 


| 
x z ¥ 
made into four shares ac | 
t 





divided. 
Property mentioned ir. {¢) to be 


7 








4 
made into six shares and divi- 
ded. 
Tota! see 4 4 6 
Share of three children of the | Eldest son ...| Second eldest | Sister. 
former marriage. son. 
Four shares of three kinds of |- 2 1} I 
property, namely, two shares of 


property mentioned against (a), 

one share of property mention- 
ed against (8), and one share 

of property mentioned against 

(c} to be made inte four lots 

and divided, 
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Criminal Revision - Before G. D,. Burgess, Esq., CS.1. 


N08 of hoe 
gist MA E MYA », (1) MA KUN, (2) MA HLA ME. 
October é 


18932. For applicant—Mr. Pillay, | For respondents—Mr. Ba Ohn, 
queens . Buddhist Law—Inhevitance—Arbitrators’ award. 


Validity and bitding effect of award. Rights of Buddhist co-heivs to contract 
between themselves irrespective of rules of Buddhist law. Tendency in favour of 
equality of shaves, Destradility of collecting instances of partition in practice, 


The relationship between the parties is shown in the following table :— 
Maung Dék-+ Ma Mya 


Ma Hie Tha i Maung Pwe U 


; | eae 
Ma Hla Mé (@) t It Gyi -—- Mi Min Dan (divorced). Ma Naing 
Rees a 
Mi Shon 4d) Ma E Mya (p) Mi Kun {d) 


Maung Aung Mya (@) . 

The estate in question was that eof Ma Mya, who survived her son It Gyi. Up- 
on her death the claims of It Gyi’s children and of his widow, Ma Hla Mé, to his 
estate were referred to arbitration. The arbitrators awarded one-third to each of 
the children and Rs. 250 to Ma Hla Mé to be paid proportionately by. the.childven. 
In the present suit Ma E Mya sued Mi Kun and Ma. Hla Mé for one-third of the 
whole of Ma Mya’s estate. “The Court of First Instance decreed the claim ; but an 
appeal the share awarded was reduced to one-sixth. 

Held—that the parties were bound by the award, and that the plaintiff’s share was 
one-sixth of Ma Mya’s ancestral property, which had not yet been actually diviq- 
ed between the families of her grand-children It Gyi and Ma Naing. 

References: oe 
Manugyé, X, sections 7, 15, 54, 55 and 60. 
Mohavicchedani, section 2r. 
Latter’s Manual of Burma Law, sections 65 ana 69. 
Selected Judgments, Lower Burma, page 110. 
Dhammavilasa, section 15. i 
‘Wunnana, section 20. - 
Upper Burma Rulings, 1892-96, page 93. 
The applicant (plaintiff) in this case, Ma E Mya, sued the respond- | 
ents (defendants) for: her share of ancestral property, which she claim- 
ed to be a third of the whole. She obtained a decree for a third in. 
the Court ofthe Popa Subdivisional Officer, but on appeal to the Dis- 
trict Court, Myingyan, the share awarded was reduced to a sixth, and 
the value of the share was also reduced by the exclusion of certain pro-. || 
perty from the estate to be divided. The plaintiff, Ma E Mya, now 
seeks in revision to have the original décree.restored.. ink 
The plaintiff, Ma E Mya, is daughter of Maung It Gyi, deceased, by 
Mi Min.Dan, who was divorced. The defendant, Ma Hla Mé, was the. 
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second wife of Maung It Gyi, by whom she had two children, who have 
not been included in the suit. The defendant, Mi Kun, is the daughter 
of Ma Naing, deceased, who was the sister of Maung It Gyi. Maung 
It Gyi and Ma Naing were the only children of Ma Hla Tha and 
Maung Pwe U. Ma Hla Tha was the daughter of Ma Mya and Maung 
Dok, and the estate in question came from Ma Mya. Ma Mya hada 
brother and three sisters whoq appear to have had an interest in one 
portion of the estate. 

The Lower Appellate Court has discussed, the question of the plain- 
tiff Ma E Mya’s position in consequence of the divorce of her mother, 
who is still living, but it appears that her position has riot been serious- 
ly challenged on this ground and it is therefore unnecessary to criticise 
the finding of the Lower Appellate Court in plaintif’s favour on this 

oint. ; 

F The principal questions that arise are what are the respective shares 
of the brother and sister, Maung It Gyi and Ma Naing, between them- 
selves, and what portion of Maung It Gyi’s share Ma E Mya is enti- 
tled to as against her stép-mother, Ma Hla Mé, and her children. 

The Court of First Instance held that Maung It Gyi’s share was two- 
thirds of the estate and Ma Naing’s one-third, because Maung It Gyi 
was the elder of the two, and relied on the authority of section 60 of 
Chapter X of the Manugyé Dhammathat. The Lower Appellate 
Court remarked on this: ‘On referring to that section I find that 
“the case quoted supposes that the brother and sister were living with 
“their parents at the time of their death, That section would not 
“refer tothe present case.’ But the learned Judge has omitted to 
observe that though the section staris with the case mentioned it goes 
on to say afterwards: “If they be not living with their parents at 
“their death let the partition be the same.” 

So far as this section is concerned, therefore, the Lower Appellate 
Court has erred in not following it when the assumption was that the 
circumstances of the present case were similar to those contemplated 
in the section. i 

The rule is laid down in the same way in section 165 of the 
Aitathankepa, and it is admitted for the respondents in this Court 
that there is no doubt about this being the Buddhist law on the 
subject. 

But whether the section is actually applicable in the present case ar 
not depends upon another question that now comes forward, namely, 
whether the deceased, Maung It Gyi, when he died was in reach of 
the inheritance.. The learned Advocate for the applicant has, argued 

_that it is too late now for this question to be raised, but this argument 
does not seem to lrold good. In the Lower Courts there was no issue 


on the point, apparenfly for the simple reason that there was no dis- 


pute about it. 
What was contended was that in 1240 (B.E,) a division of the pro- 


perty was made. whereby the brothey and sister, Maung It Gyi and Ma 


Ma EB Mya 
%,, 
Ma Kun, 


Ma E Mya 
2, 
Ma Kon. . 


104 UPPER BURMA RULINGS. [1892— 


thet eatery 





Buddhist Law—Inheritance. 


manasa neg ete 





Naing, got half each, and asimilar division was made in 1251 when 
Ma Naing took half and the other half went to Maung It Gyi’s three 
children. The Lower Courts have found that there was no actual 
division of fhe property, and this was probably so in the sense that 
the land was never measured off by metes and bounds, but the evi- 
dence is distinct that there was a division in the sense that the shares 
wére agreed upon and that the fields were worked by the several heirs 
in accordance with the arrangement come to. One of these fields 
was Nyaungbin, which was redeemed for Rs. 233, and this money, 
as proved by Maung Gauk Ya and Maung Kyan, the first and second 
witnesses for the defence, was made into two equal shares, of which 
Ma Kun took one, while the other was divided between Ma E Mya 
and Mi Soan and Maung Aung Mya, the two children of Ma Hla Ma, 
in shares of one-third each. Besides, the produce of the immoveable 
property was halved between Ma Naing and her brother’s children. 

a Kun’s written statement asserts that section 60 of the tenth 
chapter of Manugyé has nothing to do with the case, and that 
according to ancient custom there is no rule for one of two children” 
by the same father and mother getting a larger share of the inherj(- 
ance than the other, and that conssquently an equal division was 
made between Ma Naing and Maung It Gyi. No evidence was pro- 
duced to show the existence of any rule or custom contrary to section 
60, Chapter X of Manugy@, “but it appears from the written state- 
ments of the two defendants and from the evidence ofsMaung Gauk | 
Ya, that Ma Mya, the original owner of the estate, did not die till 
1251, after the death of her grandson, Maung It Gyi. It is therefore 
possible that the parties were guided by the principle laid down in 

section 15 of the tenth chapler of Manugye | 
See also section 15 Dhammathat and section 21 of the Mohavicchs- 
Dia gimeeotiase ae dani Dhammathat, which is that if the eldest son 
die before he gets a share in the inheritance of 


- Wunnana, ‘ : 
his father and mother his son shall get a share 


equal to that of his youngest brother. In Manugyé, X, 15, it is 
prescribed that when a younger child dies before his parents his 
children are to get a fourth of the share that would have come to their 
father, whereas the son of the eldest son is to get'as muchas his uncle 
on the ground that the eldest son onthe death of the parents takes 
the place of a father. 

. But whether this was the principle that was, followed or not, it is 
‘clear that in the present case the heirs agreed among themselves that 


the brother and sister’s shares should -be alike, arid there seems to be 
“no good reason why they should’ not be at liberty..to.come..to an 
“arrangement of this kind if they saw fit. How it happened that the | 


‘arrangement as to the respective shares was mad¢ in Ma Mya’s life- 


time has not been explained. : 
The next question is as to the proportions in which Maung It Gyi’s 


share of the ancestral estate should be distributed among his family. 
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The Subdivisional Officer thought the property should be divided 
equally between the offspring of the two marriages, and referred to 
sections 54 and 55 and 7 of Chapter X of Wanugyé. It is, however, 
hard to see what bearing any of these sections has on the circumstan- 
ces of the case under consideration. The District Judge, on the other 
hand, turned to sections 65 and 69 of Major Sparks’ Code, as given in 
Mr. Lutter’s Manual of Buddhist Law, and on the strength of that 
authority held that the children of the two marriages were entitled to 
share equally. The reference to section 65 is perhaps a mistake, as 
the District Judge puts upon that section a construction opposite to 
that which it really bears. As to section 69 it is contended for the 
applicant that it is wrong, and the learned Counsel for the respon- 
dents has admitted that it is without authority in the Dzammathats. 
The learned Advocate for the applicant has quoted section 7 of the 
Wagaru Dhammathat to show that the, step-parent has to give two 
shares each out of four to the children of a first and second marriage, 
but then that rule only applies to /ettetpwa property, and the property 
involved in this suit does not fall under that description. 


The applicant’s Advocate .has also relied on the case of Maung 
Shwe Ngin v. Ma Min Dwe* In that case the step-daughter was 


allowed a half of the ancestral property ; but it would appear that the. 


step-mother kad no children. Another circumstance which distin- 
guishes it from the present case is that the ancestral property had 
there become the property of the father, whereas here the father 
_ died before the owner of the property. Section 66 of Chapter X, 


Manugyé, refers to the case of children by two wives, and gives the. 
children of the elder family two shares against one to the children of- 


the younger family ; but here again the hereditary property has be- 
come the father’s, and besides this the mother of the younger chil- 
dren is dead. ; 


The same section where there have been three wives gives the 
children of the first wife two shares and those of the other two one 
share for each family, and this rule of division was taken in Revision 
Case No. 17 of 1892+ of this Court after a reference on the subject: 
to the Kinwun Mingyi, C.S.1., and the Wetmasék Wundauk. In that 
case the first wife left three children, the. second one child, and the- 
surviving widow was childless. ; 

But none. of the precedents of which the Dhammathats are made 
up seems, so far as has yet been discovered, exactly to meet the 
present case, and itis difficult to tell what rule ought to be applied. 
Should the shares:be divided according to the number of mothers, or 


is the number of mothers a matter of indifference because this being © 


ancestral property the only object contemplated is that it should pass. 


to the whole blood descendants of the ancestor without distinction?: 





es. I, L. B., page 110. | T Page 93. 


Ma E Mya 


Vv. 
Ma Kun. 


Mal Nira 
% 


Ma Kon. 
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Before going further with this question I will turn to dnother point in 
the case. 

’ In 1251 when Ma Mya died Ma E Mya and Ma Hla Mé@ and her 
two children, Mi San and Maung Aung Mya, referred their claims to 
arbitration, and the elders awarded a third share to each of the chil- 
dren, and a sum of Rs. 250 to Ma Hla Ma, to be paid one-third by Ma 
E Mya and two-thirds by the others. Ma E Mya’s mother says,that 
theit share of a third, or Rs. 83, was actually paid to Ma Hla Ma. 
This award was pleaded in the defence to the action and was put.in 
evidence, and stamp duty and penalty were levied on its admission. 
But the learned Advocates of both parties having received no instruc- 
tions regarding this document agreed that it might be left out of ac- 
count. On consideration, however, I do not think this can well be 
done without risk of prejudicing Ma Hla M@, who has a clear clan 
under it. * 

Though the Subdivisional Officer admitted the document he made 
no practical use of it, and drew no issues concerning it, nor did the 
Appellate Court, and I therefore think it is necessary to find oui what 
is the effect of this document on the proceedings. 

Ma E Mya’s mother speaks of the case having been decided by 
unfair means, and it is not clear how far the award ts established, - 

‘Fhe case will therefore go back to the Lower Appellate Court te 
take evidence and record findings on the following points :— 

(1). {s the award, the original of which Exhibit A is the copy, 
j proved? 

(2) If so, is it valid and binding on the plaintiff, Ma E Mya ? 

(3) If so, what is its effect ? 

At the same time, as this is a case of some importance which may 
serve as a useful precedent, the Lower Appellate Court should ascer- 
tain from the arbitrators the rule, principle, or usage in accordance 
with which Maung It Gyi’s share of the inheritance was divided 
equally among his children and they were required to pay Ma Hla 
Me Rs. 250 in equal shares. 

The Court should also take the opportunity of discovering why Ma 
Mya’s estate was divided equally between the brother and sister, 
Maung It Gyi and Ma Naing, and why they came to an arrangement 


.about their shares in 1240 before Ma Mya’s death. Also why the 
shares remained the same when Maung It Gyi predeceased Ma Mya. 
‘By consent item 14 In the list of assets has been-struck out, so that 
’ the lists of property on the two opposite sides agree, but it should be 


reported .what.is the extent of the interest of Maung It Gyi awd Ma 
Naing in items Nos. 7, 9, and to, which are said te be jointly owned 
by the representatives of Ma Mya’s brother aad sisters, eta e 
“ Ma Hila Me’s children, Mi‘San and Maung Aung Mya, should be 
formally added to the record as defendants under proper guardian- 
ship, and so apparently should Maung Kwet Gyi, brother of Ma Kun. 
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The proceedings should be returned by the 1gth of October, and 
time will be allowed till the 24th of October, when the case will be 
taken for further hearing, for the filing of objections, if any, to the 
findings, 

The Lower Appellate Court, after making a careful enquiry, has 
now returned its findings on the additiona! issues fixed with the fur- 
ther evidence recorded. The applicant Ma E Mya’s Advocate has 
filed objections to the findings, and the hearing of the case has beer: 
concluded. at 

Ma E Mya has admitted the award of which Exhibit A is a copy, 
and the District Court finds that the award is binding on Ma E Mya. 
The objection taken to this is that the Lower Appellate Court should 
have held that the award was not binding on the applicant, because 
it was not based upon any rule of law, or custom having the force of 
law, but was contrary to or not in accordance with the provisions of 
the Burmese law of inheritance and was not followed by a division of 
the property. The argument is that the Buddhist law is of general 
application and of binding force on the partics, who are not at liberty 
to contract themselves out of it. But this argument is not tenable. 
A contract can be made when the consideration and object are not 
forbidden by law, and here there is no provision of law forbidding 
cither. As is well known, special arrangements concerning inheri- 
tance are made every day, bothin this country and in England, and 
therc is no sound reason why any person should be prevented from 
agreeing to refrain from insisting on his strict rights if he pleases. 

Ma E Mya is now dissatisfied with the award because she was told 
the year after it was given that the division made of the property was 
unfair, but she shows no other ground for impugning it beyond stat- 
ing that she “agreed to the decision” of the dugyzs because they 
‘pointed to a book, saying ‘This is Shin Manu’s book and we will 
“ decide according to it.’”" The award wasaccepted and ratified by 
both parties eating /eéfet which is the established Burmese formaltiy 
for expressing complete acquiescence and finality. Ma E Mya fur- 
ther acted on the award by paying her share of the Rs. 250 allotted 
to Ma Hla Me, and by receiving a share of the anuual produce of the 
land. She even seems to have sued Ma Hia Mé on the award for hez 
share of the redemption money of the fields called Yénbin. ‘hére 
can be no doubt that the arrangement made by the award was fully 
agreed to by all the parties and constitutes a valid and binding con- 
tract between them. : r 

By this contrac: the plaintiff Ma E Mya’s share in the anceatral 
estate of Maung It Gvi is fixed at a third. . 

The /ugyits who made the arrangement apparently meant to dea! 
with Maung It Gyi’s portion as distinct from that of his sister, Ma 
Naing, but in-suing. for her share plaintiff has put the two portions 
together, and one of the objections taken at the further hearing of thé 
case is that, as the inheritance was treated as-having reached Maing 
It Gyi, his share should be computed at two-thirds and not a half. 

16 


Ma E Mya 
v; 
Ma (ue. 


M, E. Mya. 
bao 
Ma Kun. 
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. This question has already been settled and the further enquiry that 

has been held only makes the matter clearer. Ma Mya was 80 years 
old and incapable of looking after the property. ‘Maung It Gyi and 
Ma Naing therefore took half each and worked their respective por- 
tions of-the land. In 1240 B.E. the family which had hitherto becn 
living together broke up into three households and Ma Mya gave 
formal permission to the partition of the lands. She survived till 
1251, and Maung It Gyi died in 1246, but no change ensued in the 
division of the property and the arrangement made in 1240 explains 
why. Its.effect was virtually to bestow the land as a gift ¢xter vives 
and Ma Mya’s survival made no practical difference. 

A list of the holdings of Maung It Gyi’s and Ma Naing’s respective 
families seems to have been drawn up in 1251, but no distinct division 
of the property is shown. The result of the contract, therefore, is 
that Ma E Mya is entitled toa third of half Ma Mya’s estate, or toa | 
sixth of the whole. ba aha 

. Leaving out item 14, silver vessels valued at Rs. 1 8, which has been 

dropped by consent, both parties agree in the inventory of the pro- 
perty, the value of which comes to Rs. 1,340 (there is an error in 
addition in the defendant's list), The value of the plaintiff’s share 
would thus be Rs. 223-5-4. But the plaintiff has already received 
the share of the redemption money paid for the Nyaungbin fields and 
her share of the gold. The redemption money was Rs. 233, and the 
value of the gold Rs. 112. If these two amounts, aggregating Rs, 
345, be deducted from the tofal value of the property, the balance 
will be Rs, 995, and a sixth share will thus be worth Rs. 165-13-4. 
This gives a difference of Rs. 27-8-0 from the value originally calculat- 
ed by the Lower Appellate Court and the reason is that the latter 
struck out of the estimate the lands called ~ 


Value. 

Seith Rs. 
Seithnyayaun tae wo we. 125 
‘Onbin a ave ar oes 20 
Yemet ove 19% ks aids 20 
Total A 165 


. These lands belonged to Ma Mya and four co-heirs in equal shares, 
so that the share of Ma Mya’s family is a fifth, and the values stated - 
are those of such fifth; This property must be included in the estate, - 
-and these lands and-their values must be added to the list in the Lower: :_ 
Appellate Court’s decree, —- ait Ra eas 


. “Enquiry has been made ‘upon what principle, the. division of the | 


property. proceeded... Maung Si Bin, one of the arbitiators, said: - 


“The decision was .not.given according toany Dhammathat ot custom, 
- We lugyis: questioned the parties and ascertained from them ‘what ~ 


division of the property would satisfy them and prevent further dis- | 
putes... We then gave our decision accordingly.” The District Judge — 
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entirely failed in his endeavour to discover why the award of Rs 250 
was made in favour of Ma Hin Mé. Bat some light was obtained cn 
other points. Maung Si Bin explaincd that the estale of Maung [i 
byuled inte three equal shares because it was ancestral prap- 
erty and had nothing to do with the mothers of the children, and 
because i. Would have been unfair to give one child more than another, 
and he said it was in accordance with general custom for ancestra! 
property which had reached the father to be divided equally among 
his children irrespective of the number of mothers. Ma Hla Mé alse 
said that she keew nothing about the DAammathat or aboutan ekier 
brother's share being greater than his sister’s. 

The case is an instructive one as illustrating the comparatively 
small regard puid te the technical rules of the Diammathais and tise 
tone ie favou: of equality in the distribution of inheritance. EE 
‘will be-useful if instances can be collected of the modes of dividing 
inberlance actualiy followed in common practice as a guide to the 
real views aad wishes of the people in the matter. 

The decree of the Lower Appellate Court will be modified by the 
addition ofthe property mentioned above. It must also be modified 
in respect of the order as tocosts. The plaintifi’s action was alto- 
gether uneecessary and unjustifiable, and the defendants should not 
be put tc any expense im consequence, 

The plaintiff must, therefore, bear ali the costs of the litigation 
on both sides throughout. All the persons interested have now been 
added as parties onthe recordso as to dispose of the litigation 


finally. 
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Civil Revision Before G. D. Burgess, Esq., C51. 


: (1) MAUNG KYA NU ; 
Bae sd (2) MAUNG TUN a MA BWIN: 
es (4)MA SHWE NWE ) 


Buddhist law—Inheritance—Claims to estate of deceased by widow and by grand: 
children descended from former wives who had been divorced or separated from~- 
Diversity of rules—Payin property — Meaning of. 


Held—that as it was not proyed that any of the estate was payin of the grand- 
father in the time of the grandmothers of the grandchildren, the widow alone was 
entitled to the property. 

References :— 
Manugyé, VI, 43 ; X, 7, 10, 15, 21, 38. 
Attathankepa, 213, 225, 226. 
Thamuhutta Wunnana, 1336 
Winnava Pakathani, 37, 
S. J., L. B., pp. 184, 223. 
U.B.R., 1892-—96, page 103. 

IN this case there are cross-applications for revision of the decree 
_ of the District Court of Kyauksé in Civil Appeal No. 25 of 1892. 

The case is one of inheritance under Buddhist law. 

The estate in dispute is that of U Thaing, who was the husband of 
‘the defendant Ma Bwin and the grandfather of the plaintiffs Maung 
‘Kya Nu, Maung Tun, and Ma Shwe Nwe. The estate. was left in 
‘ possession of defendant, and though it is suggested in the plaint that 

the full amount of the property has not been disclosed, for the purposes 
of the suit the value has been taken at Rs. 1,255-8-o, and on this point 
there is no dispute. The plaintiffs claim a three-fourth share of the 
estate of a value of Rs. 942-8-0. The first two plaintiffs are the sons 
of Maung San U, who was the son of U Thaing by his first wife Ma 
Sa. The third plaintiff is the daughter of Ma Tha Ya, who was the 
daughter.of U Thaing by his second wife Ma Bu Si. The first plaintiff 
is married to the third plaintiff. U Thaing had a third wife Ma Ma, 
defendant being his fourth wife. Of this family the only survivors are 
the parties.to the suit. 4 eee 

The first question that arose was whether U Thaing had been 
divorced successively from Ma Sa and Ma Bu Si, making a settlement 


_ of property on each occasion. The Court of First Instance; the. Sub-  --. 
~- divisional Court, Kyauksé, was not satisfied with the evidence-regard- - 


ing the alleged divorces, but asthe Distsict Judge has remarked, this 


part of the case was not dealt with quite as it should have been,~ The © ne 


defendant had documentary evidence on the subject, as mentioned in: . 
her answer ‘to the’. plaint, and the Subdivisional Judge should have - 


- required the production of the document or documents at-the proper © 


time. Where there isso much ignorance of procedure as in Upper 
Burma, it is the duty of the Courts to put parties in the tight way of 
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bringing forward all the requisite evidence in existence, and this obliga- 
tion is practically imposed upon them by the provisions of the Civil 
Justice Regulation. The District Judge looked at the parabaik pro- 
duced by defendant, but it did not seem to him to correspond with its 
professed age of 50 years and he refrained from causing further enquiry 
to be made because apparently no further evidence could be got. 

Apart from the documents, however, there was evidence of divorce. 
The defendant was examined, and asshe was cross-examined she must 

‘be treated as a witness. She declared that her deceased husband told 
her he had divorced his first two wives and given them their share 
of the property. Then Maung Kyaw, brother-in-law of U Thaing, 
having married his sister as appeared in this Court, stated that he heard 
U Thaing was divorced from Ma Sa and Ma Bu Si, and that he lived 
separately from both of.them because they had been divorced. He 
said he was not sure about Ma Bu Si, but U Thaing and she did not 
live together. He also said that Ma Sa married again. This witness 
is not unfavourably disposed to the plaintiffs for he considers they are 
entitled to share of the property. He is 60 years old, so that his 
memory goes a good way back. 

Ma Min Tha gave similar evidence of the divorces, but less de- 
cidedly. She said, however, that U Thaing, who used to live in Man- 
dalay, came to Thinbék and married his third wife Ma Ma, and that 
neither Ma Sa nor Ma Bu Sicame ana lived with him in Thinbdk. 

The plaintiff Maung Kya Nu said he did not know whether OU 
Thaing was divorced or not from Ma Sa and Ma Bu Si. 

The only connection that seems to have been kept up between U 
Thaing and the families of his first. two wives was that Maung Kya 
Nu lived with him for a time,and that he and defendant lived at 
Maung Kya Nu’s house or rather inthe same wiz, or compound, for 
a time before his death. Maung Kya Nu himself says that after the 
death of the daughter of U Thaing and Ma Mé his grandfather asked 
him to live with himand look after him, and he did so for two years 
when Ma Mé died. As Ma M@ died in 1244, or ten years ago, and 
Maung Kya Nu’s present age is 23, this story of his looking after his 
grandfather when he was only eleven years old is, of course,’ absurd, 
but it is admitted that he lived with defendant and U Thaing about.a 
year. The reason given by Maung Kya Nu himself for 0 Thaing and 
defendant moving to his house shortly before his death was that .he 

’ was afraid_to live in his own house from apprehensions of dacoits. _ 

The allegations as to the divorcesare further confirmed by the 
evidence as to the acquis.tion of the property. The plaintiffs repre- 
sent it as having been acquired in the time of their réspective grand- 
mothers as well as afterwards, but of this they have offered no proof, 
whereas defendant states that it was acquired during the-coverture of 

Ma Me, and in this she is corroborated by Maung Kyaw. 

It is also-necessary to take into consideration the commonness of 
divorce among Burmans who marry more wives than one, and the 
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absence of any evidence that Ma Sa and Ma Bu Si or their families 
éontinued to live with U Thaing. If there had been a continuance of 
the original union, it ought not to be difficult to prove during some 
period at least of the many years of U Thaing’s life. 

Under the circumstances there was no doubt primd_facte evidence 
of the divorces, and this evidence has not been contradicted by the 


- plaintiffs. : 


It has therefore been urged for the defendant in revision that the 
plaintiffs as grandchildren of divorced wives are not entitled to any- 
share of the property of deceased that has come into her possession. 

The case seems to have been argued throughout on the assumption 
that if the grandmothers were diverced, the grandchildren would not 
have 2.claim to the inheritance. The effectiof divorce on the claims 
of the children to share of the estate of the father has been discus-cd 
at length by Mr. Justice Jardine in the case of Mi Thathy. Mi L1,* 
but it would appear that, in Upper Burma at least, the mere fact of 
divorce isnot always treated as an exclusion. ‘Thus Maung Kyaw, 
the principal witness regarding the divorces, looks on plaintiffs as still 


having a title to inherit, and in the case of Ma E Mya v. Ma Kun 


and Ma Hla Me, Upper Burma Circular No. 3: Civil of 1892,+ the 
daughter of a divorced wife was admitted by the /ugyis to an equal 
share of her deceased father’s property. And in this case the grand- 


father had not entirely discarded his grandchildren, for he had the 


eldest to live with him and had at the time of his death gone to live, 
in the wiz where the eldest and his cousin, deceased’s granddaughter 

whom he had married, were living. But the argument goes further 

than this to the contention that the grandchildren can have no share 

because there was no property for them to inherit. : 

The property in which the plaintiffs would have an interest would 
be the paydn property of their grandfather, and by paytn must he 
understood property which U Thaing brought over after divorce froin 
his first wife and property acquired during the coverture of his second 
wife, the two together constituting property carried on to the mar- 
riage with his third wife. But, it 1s said, there was no such prop- 
erty, allthe property consisting of what was acquired during the 
third marriage and carried - forward to the fourth, So far as the 
evidence shows, there was no property of older acquisition than the 
third mairiage. There is a great deal of uncertainty it seems as to 
which of the textsin the Dhammathats is properly applicable to the 


-’ circumstances of the case, but the texts generilly*agree in making 


the distinction between the payin property of the grandfather and 


' other property. The dispu:e was first referred for the decision of 


arbitrators, of whom six were chosen, but as only four could come to 
an agreement in the matter, this attempt at a settlement turned out 


‘abortive. These /ugyis considered the different rules of Buddhist 


law relied on, and appear to have been a good deal puzzled among 


‘them, finally coming to a conclusion in favour of* an equal division 





*S, J.L. B., page 184 | t Page 13. 
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between the opposing parties, but upon what grounds is not very 
intelligible. Perhaps section 20, Chapter X, Manugy®, was followed. 

On the failure of the arbitration the plaintiffs brought their suit for 
three-fourths of the estate in accordance with section 7 of the tenth 
chapter of the-Manugyée. The Court of First Instance thought the 
fairest course would be to divide the property into four equal shares 
giving the defendant and each of the plaintiffs one, but unfortunately 
the Court gave no reasons for this opinion, and made no attempt to 
discover and determine what rule of the law of inheritance to which 
the parties are subject governed the case. The Lower Appellate 
Court, however, discussed the authorities, and held that of those 
telied on by the plaintiffs’ Advocate, section 43, Chapter VI, of 
Manugyé did not apply at all; that section 7, Chapter X, and the case 
of Maung San On v, Mi Shwe Daing* did not apply because the fact 
of the last wife being alive had not been taken into considération’; 
and that section 21, Chapter X, of Manugyé had been wrongly under- 
stood. The District Judge pointed out that if the latter portion of 
section 21, which was principally relied on, was properly construed 
it would have reference only to the property of the plaintiffs’ grand- 
mothers about which there was no question. 

The District Judge held that the plaintiffs were entitled to some 
share, and after a careful consideration of sections 7, 10, 21, and 38 of 
the tenth chapter of Manugyé came to the conclusion. that only the 
first portion of section 21 fitted the case. He accordingly divided 
ihe property into four shares, of which he gave defendant one; and he 
then divided the remaining three-fourths into five shares, of which he 
gave the plaintiffs three, and, not knowing what else todo with the 
balance of two-fifths, which the Dhammathat allotted to the children 
of the step-grandmother, because there were no such children in 
existence, he treated them asa residuaty share and gave them to 
defendant, This ptocess the District Judge described as modifying 
the judgment of the Lower Court slightly, but if he had worked out 

- his fractions he would have found that he was giving the defendant 
pgths of the estate and pla‘ntifis ~,ths, whereas the Court of First 
Instance had given the plaintifis $3ths and the defendant only 5,ths. 
Such a difference-can hardly with any accuracy be called a slight mo- 
dification, but obviously the District Judge’s solution of the difficulty 

_cannot be accepted as it depends upon a different set of circumstances 
from thosé stated in the problem, and as no authority is brought 
forward for the disposal of what the Judge has termed a residuary 
share. Bonk oy fe 

But otherwise the. Lower Appellate Court seems to be right in 
doubting the rélevancy ofthe authorities relied on for the plaintiffs. 
-If the case of Maung San On v. Mi Shwe Daing* were applicable.to the 
present circumstances, it would still be of very doubtful authority, for 
it was neither argued by Counsel nor properly discussed in the Courts 
below, and the Judicial Commissioner said he gave his ruling with some 





*S. J., L. B., page 223. 
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hesitation. Section 7, Chapter X, Manugyé, refersto children and not 
to grandchildren, and section 21 insists on the necessity of the grandson 
living with the grandmother. I do not think that any of the plaintiffs 
in this case can correctly be regarded as living with the grandfather or 
grandmother. 

Besides the authorities mentioned the learned Advocate for the 
plaintiffs has in revision quoted also section 133, Thamuhatta Wes- 
sedant, the collection of passages from the Dhammathats made by Dr. 
Ireland, and section 225 ofthe Aftathankepa. In the former the share 
of grandchildren is mentioned as four-fifths, and in the latter first as a 
half, and afterwards, as an alternative rulé, as four-fifths. The joint 
living of the grandchild with the grandparent is not referred to in 
section 225, but it is in section 226. Onthe other hand the learned 
Advocate for the defendant has cited section 213 of the Attathankepa 
which like section 15, Chapter X, of Manugyé gives the grandchildren 
whose parents have died. before reaching the inheritance in the time of 
the grandparents only a fourth of the share which their parents would 
have got, and section 37 of the Wintssaya Pakathant by which the 
share of the grandchildren is puta s one-twentieth only. But the real 
point in the-case is that, as all the passages show, the proper” viuch 
the grandchildren are allowed to share in is the property of arg alae 

‘Tt was 
for the plaintiffs to show that there wo: such property, and they have 
not done so, while on the othes.side there is evidence that all the 
property was acquixca.sesrig the union with the step-grandmother Ma 
Mé. That being so, the rules as to the division of the grandparents’ 
payin property between his own grandchildren and his widow, the ste p- 
grandparent, do not apply in this case. 

There is also provision made in the Dhammathats for the division of 
ptoperty acquired during the latter marriage. Section 21, Chapter X, 
Manugyé, and section 225, Attathankepa, coincide in granting the 
grandchildren an eighth of such property, though subject, as it would 
seem from section 21, Chapter X, Manugyé, and section 226, Attathan- 
hepa, to the requirement of the grandchild’s joint living with the 
grandparent. ‘Lhis requirement was not fulfilled by any of the plaintiffs 
in the ease of defendant, and itis doubtful whether, it was fulfilled by 
first plaintiff in the case of Ma Mé. Anyhow as U Thaitig survived 
Ma Mé the whole of her property apparently passed to him on her 
death according to the general rule as stated in section 38, Chapter X, 


~Manugyé, and on his death his property similarly passed to the defen- 


dant, and there seems to be.no provision for obliging the widow to part 

witha share of the estate to the grandchildren under such circum- 

stances. — = oder Bask oe x 
. The gtandfather had it in his power to provide for the grandchildren. 


’ if he were so disposed, by gift during his lifetime, and he did not-see. 


fit to make such arrangement 
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The decree of the Lower Appellate Court cannot, I think, therefore Maune Kes Nu” 
be supported, and it has not been satisfactorily established in my Pry, 
opinion that the plaintiffs are entitled to any larger or smatler share of Ma Beng. 
the esia‘« than that allowed by the decree, which must accordingly be 
reversed, (ie plaiatiffs’ suit being dismissed. 

As to costs, [consider there should be no order, because the defer: 
dant is rcsponsible for this litigation by encouraging the plaintiffs in the 
notion that they were entitled to claim something by attempting « com- 
promise through arbitration. 
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Before G. D. Burgess, Esq., €.8.1. 
MAUNG TOK », MA KIN. 
Claim of wife to inherit the property of her deceased husband, to whom she was 
d unfaithful. 

Heid—that under Buddhist law she forfeits whatever rights she had, although 
there may have been no formal divorce. 

References: 

Attathankepa Sec. 276, 324, 379, 393; Manugyé (3rd Edition) XII, 345. 

THIS is a second appeal from the decree of the District Court, Man- 
dalay, in Civil Appeal No. 11 of 1892. 

The respondent (plaintiff) Ma Kin sued the defendant (appellant) 
Maung T6k for certain parcels of land valued at Rs. 2,000 and mesne 
profits, and obtained a decree for three-fourths of the land, which has . 
been Confirmed in appeal. The claim for mesne profits was not allow- 
ed and is not in question now. 

The land claimed was the jointly acquired property of Ma Kin and 
her deceased husband Maung San. 
Maung San and Ma Kin had several children, of whom the eldest, 
Ma O, married Maung T6k. Ma O is dead, and the Court of First 





Ynstance has deducted a fourth. of the land on her account from the 


estate claimed by her mother. “This fourth amounts to 3°75 pés and 
an appeal concerns the remaining 11°25 pés, valued at Rs. 1,500. The 
appellant, Maung Ték, is in possession. 

‘The plaint alleges that the defendant wrongfully took possession in 
1247 B.E., the plaintiff having been in possession since her husband's 
death in 1234 B.E. The defendant denied plaintiff's title to succeed to 
her husband's estate, because by running away with a paramour and 
neglecting to attend her husband in his sickness and to perform his 
funeral obsequies she had forfeited her claims. He also asserted that 
he had been in possession himself since 1239 B.E., and pleaded limi- 
tation. 

The grounds of appeal are that respondent has by her misconduct 
forfeited her claims to inherit under Buddhist law, and that there is no 
sufficient evidence to entitle her to a decree, 

- The same grounds: were put forward in first appeal. . 


° 


The Lower Appellate Court said it could find nothing: in Buddhist. 


‘ law to support the contention that respondent had forfeited her claims 


by her.elopement, and that in the absence of evidence to prove any 
action on’ Maung San’s part against Ma Kin it agreed with the Court, 


’ of:First Instance in considering that she was entitled to. inherit. 


’ The learned Counsel for appellant has quoted various passages to 
slow that the respondent has forfeited her claims to inheritance. “They 
- are as follows,——Section 276 of the Attathankepa enumerates the seve- 


. ral kinds of wives who are not to be given their husband’s property, 
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but are to be dewarred from succeeding, and among them are (as given 
in a translation that has been prepared for publication) —“ A wife who 
“has no desire for her husband ; a wife who will not eat with her hus- 
“band, but elects to cat separately ; a wife whol eaves the house and 
“ goes away from her husband ; a wife who commits adultery ; a wife whe 
“will not tend her husband or see te his comforts during his iliness; 4 
“ wife who after the death of ber husband does hot give in charity or 
“ make religious offerings or share her good works with others for her 
“ husband’s sake ; a wife who will not perform the funeral rites ove: the 
“body of her husband.” 

Section 324 of the same work prescribes“ Wher a.wife is guilty 
“of adultery let all the property be taken from her; she may then be 
“bound, taken to the market, and sold.’’ , 

At the end of section 279 again it is said-~ A. woman whe comnts 








“adultery. Let the man have the right to seize all the property, both 
animate and inanimate, and turn her out.” 

“ A woman who brings disgrace and ruin om her family by her evil 
“habits and divergence from the right path. Let the man have the 
“right to seize all the property, both animate and inanimate, and turn 
“ her out.” 

And section 393 contains this passage—“ If in consequence ‘of the 
“wife having committed adultery a divorce has to take place, let the 
“ price of the woman’s body and forty (ticals) as the penalty for adulter 
‘be paid to the man, after which the woman shall be made to pay all 
“the debts and the man shall take all the joint property, both animate 
and inanimate, and the woman shall be made to leave the house with 
“only the clothes she has on her person.” feat 

The above is to the same effect as a passage in the third section of 
Chapter XII of the Maxugye Dhammathai, page 345 (third edition), 
which says that if, after the husband has expressed ‘suspicions and the 
wife and her supposed paramour have denied that they are well found- 
ed, “the wife, having separated from her husband, shall go with the 
“suspected man before the property is divided, let ‘the husband have 
“‘ damages.as if his wife had heen seduced ; let her also pay the price of 
“her body, and let him have the whole of the property. If the wife 
“really have a paramour, and admit that she has, let the husband obtaiz 
“the damages, the price of his wife’s body, and take possession of all 
“the property.” These texts are applicable apparently te persons of 
the ruling classes. es ee 

In the 43rd section of the same chapter of Manugye, with respect 
to the five kinds of wives who may be put away, the rule is stated 
thus— Concerning putting away a woman who does not conform te 
the habits of her. class but‘addicts herself to low habits, it is thos 
said : If a-‘woman without regard to the credit of her family takes _ 





; L 5 a 
paramour, or. without the knowledge of her husband steals or conceals 


his property, it is not said the husband shall only cease connubial 
intercourse.with her. Her habits are bad; she has certainly no te. 
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gard to the honour of her family. For this reason let him take all 
the property, and have a right to put her away.” The 45th section 
provides that if the wife who takes a paramour has neither debts nor 
property the husband has a right to sell her. 

The above quotations contain ample authority for the proposition 
that the wife who breaks faith with her husband forfeits to him all 
her property. 

The respondent admitted that she eloped with her present hus- 
band, Kyaw Din; that she took away what property she could carry ; 
that she left her husband U San ill; and that she did not return for 
some months after his death. ; 

Under these circumstances the argument that the matter was one 
for the husband, and that the marriage with its attendant rights would 
hold good until dissolved does not seem to liave any particular force. 
U San was ill and is said to have died about three months after the 
elopement. It does not appear that he could or ought to have done 
anything. ‘The wife by her own action effectually cut the knot be- 
tween them, and it is obvious that she could not be the wife of two 
men at the same time, 

I am therefore unable to concur on this point with the Lower 
Courts, and I hold that the respondent forfeited whatever rights she 
iid the marriage with U San by her elopement with Kyaw 

in. : 

It remains to consider the question of possession, which was raised 
in two issues—“ Has the plaintiff been enjoying the benefit of the 
disputed lands since the death of her husband in 1234 B.E?” and 
“Have the lands been in the possession of the defendant since the 
year 1239 B.E.?” 

The Lower Appellate Court dealt with the evidence in very general 
terms, instead of precisely setting out, as it ought to have done in 
first appeal, the grounds for concurring with the Lower Court in 
finding that the evidence established that the lands in reality remain- 
ed in Ma Kin’s possession after U San’s death. 

On this head there is the evidence of Maung Gamin, the thugyi of 
the circle in which some of the land used to be situated; of Maung 
Yan Aung, step-brother of Maung San; of. Maung Pu, the. son of 
Maung San and Ma Kin; of Maung Bo Gyi, who says he has worked | 
the lands in sticcession to his father, that he was put in by: Ma. Kin, . 
and that he paid her-a portion of the produce jor 15 years: up to 
1247; and ‘of Maung Chan Tha, his brother, who gives similar ‘evi- 
dence.’ On the. other side the only direct evidence besides. defen- © 


_ dant’s: own. is: that.of thugyi-Maung Lon, who had not the.same‘oppor- — 


tunities of knowledge. In addition to this evidence there is; however, 
some:documentary evidence to be considered. . There are two docu- 


* ments of Tage: 1234, when Maung San died, mortgaging a part. of -— 
-. the estate, probably for funeral expenses, by Ma O and Maung Pu and 
their paternal grandmother, Ma Thein, and there is a third documént 
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of 1236, by which for an additional sum the land is sold outright. In 
the latter the names of a brother and sister are inserted, and in the 
body of the instrament the transaction is said to be effected in pre- 
sence of Ma Kin and the maternal grandmother, the Kama Teiktin. 

The absence of Ma Kin’s name from the first two documents is 
easily explicable as she had then run away. The entry of her name 
in the third document is ambiguous. As she was not one of the 
mortgagors it may have been thought unnecessary that she should be 
one of the vendors, and it may have been deemed unsuitable that she, 
as the wife of Kyaw Din, should appear as an owner; but, whatever 
the reason may be, it is significant that it should be considered desir- 
able that the deed should show that the transfer was made with her 
knowledge and consent. 

Another difficulty to be. noticed is that, whereas the plaint implies 
that, when the plaintiff had to accompany one of the Burmese Queens 
to Tavoy in 1247, the defendant obtained the produce of the lands 
_ from her tenant-farmer Maung Bo Gyi on pretext of a letter from her, 
she admitted in giving evidence that she had sent a letter to defen- 
dant asking him to look after the land, and there is evidence that the 
letter was shown, though there is no proof of what became of it or 
of its contents. It is argued that when plaintiff had her own son, 
Maung Pu, it is improbable that she would employ defendant, whose 
wife was then dead; but considering vis position in the family as 
husband of the eldest child and that he had returned from banish- 
ment to Mogaung and Bhamo on the English annexation, while his 
mother-in-law was going, or had gone rather, into banishment on the 
same occasion, the circumstance does not seem extraordinary. 

The defendant set up the acquisition of the whole property from 
the surviving co-heirs by Ma O and himself and their separate pos- 
session thereafter, but, as the Lower Courts held, he failed to prove 
this and the claim is contradicted by his absence from 1244 at Bhamo, 
where Ma O died, by the omission of the Burmese Government 
to confiscate. the land as his, and by the payment of water-rate 
revenue in the name of U San up to 1250. ‘The defence has also to 
account for the interval between 1234 and 1239, when Ma O married 
defendant. The girl is said to have been asked in marriage from, her 
' maternal grandmother, the Kama Myoza, but it is admitted that her 

mother, the plaintiff, was there at the time. 

' ‘The witnesses, Maung Bo Gyi and Maung Chan Tha, may be pre- 
judiced against the defendant because he turned them’ out of the 
lands, and there may be sume weak points in the evidence of. the 
other witnesses of the plaintiff; but taking the evidence as a whole 
it is impossible to say that the Lower Courts were wrong in accepting 
it as sufficient-to prove that the plaintiff very shortly after her hus- 
band’s death resumed her position with regard to the lands in dis- 
pute, of which she was in possession and on which she received the 
landiord’s share of the produce. This must have been done with the 
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assent.of her children, the co-heirs, and though they were young they 


shad friends like their father’s mother and brother to protect their 
interests. 


Whether the mother held and managed the land not so much on 
her own account as in the character of a guardian and trustee for the 
maintenance of her children is not material. She ought perhaps to 
have joined her son, Maung Pu, with her in the suit. Anyway, I 


hold that the Lower Courts were right in finding that she was in 


possession of the property and that she was entitled to recover from 
defendant that portion of it which has been decreed to her. 
The appeal.is accordingly dismissed with costs. 
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Before G. D. Burgess, Esq. C8 1. 
MI LAN » MAUNG SHWE DAING. 
‘Buddhist law—Husband and imo of one succession of other to inheri- 
‘ance. - 

Held—that the only restriction proved from the auttioritiés to exist itt regard to the 
genéral zule of inheritance by husband or wife frori Oné anothér rélatés to impart- 
ible immoveable property and not to ordinary partible estate. Deceased husband 
er wife may have married before or after death of parents, but must have survived 
themi so as to be in reach of inheritance. “Inanimate” property applies to land 
among other things. 

References : ; 
Manugye, X, 16, 17, 38, 58. 
Manugyé, VIII, 1, 2. 
Attathankepa, 207, 270. 
Wunnana, 27, 28, 29, 30. 
Mohavicched ani, 26. 
Jardine’s Notes on Buddhist Law, VI, 4, V, 14, 15. 
S; J., L. B., 35% 32, 105, 110, 578. 

THiS is a second appeal from the decree of the District Court, Sa- 
gaing, in Appeal No. 36 of 1892, reversing the decree of the Subdivi- 
sional Court, Sagaing, in Civil Regular Case No. 15 of 1892, Maung 
Shwe Daing v. Mi Lan. 

This plaintiff's suit was brought to obtain partition of land of the 
area of acres 147-1-10 valued at Rs. 2,024-8:0, the shate claimed being 
valued at Rs, 7,204-5-10. 

The share was arrived at in the following way, The plaintiff 
claimed as the husband of Ma Gyan, deceased, the élder sister of the 
defendant, Ma Lan. The land which was inhetited ftom their déceased 
parents was to be divided into six shares; of which thé elder sister 
took one and then a sixth of the remainder. Of the rémainder, after 
this was done, the youager sister took a sixth, and finally, the result- 
ing remainder was to be equally divided. 

This method of division is based on section 88 of thie collection of 
passages from the Dhammathdats called the Thamuhatta Wissédani 
Dhammathatchét, and is similar to that givén in Mantigy’, X, 13. 

But the moveable property has already been divided, it equal sharés 
apparently, and the plaintiff says in his plaint that he contributed half 
the amount of expenses incurréd on account of the immovéable’ pro- 
perty for cleating, cultivation and water-rate, and thé “defendant 

‘ explained that althéugh Ma Gyan was older thati herself shé was not 
the eldest auratha daughter, but the youngest and only  satvivor, 
except herself,.of eleven children, so that there seems to be no good 

- reason why more* than an equal sharé of the teaf estate should be 

claimed. Ae oe haps 

lin the judgment of the Court of First Instancé an objection is meiition- 

ed to the marriage of. plaintiff to Ma Gyan in that it wa carried out 

without the permission of the defendant, who, as her married sister, 
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was her guardian, but the Lower Appellate Court seems to have dis- 
posed of this point by saying that Ma Gyan was of age, and that the 
marriage was a public one and according to Burmese law. 

The Court of First Instance feund, however, that it is only the hus- 
band who is married by the parents of the bride to their daughter that 
can claim the wife’s share of her ancestral property, if such property 
be undivided at the time of the wife’s death. The Court considered 
that, in order to be within reach of the wife’s portion, the husband 
must be in existence at the time of the parents’ death, that is, that he 
must have been chosen by them for their daughter. As to this, the 
Lower Appellate Court held that section 16, Chapter X, Manugy®, is 
clear on the point, and remarked that— 

+ “Mi Gyan was in reach of her share, and this being so, a part of the Jand was 
her property, and the husband is entitled to her share. There is nothing abot 
who, how, or when the daughter should marry.” ~ é 

The learned Advocate for the appellant-defendant has argued that 
the term daughter-in-law, chwema, in section 16, has reference to 
an existing relationship, and not to one created after the parents’ 
decease, and in support of this contention he has quoted the origiaa! 
Burmese of section 207 of the Attathankepa, which implies that the 
son who has died must have been married before his parents died. 
The English translation of this section runs— 

207. The law pointing out how the share of a deceased co-heir who has died 
before division is.to be disposed of. : 

“ After the death of the parents and before a division of their estate property 
has been made, one of the co-heirs, a man who has wife and children, dies, in such 
a case his surviving wife or children shall be entitled to whatever may fall to his 
share. Ifthe deceased has no wife or children, Ict his share be added ta the hulic 
of the estate property and divided among the other heirs.” 

Section 16, X, Manugye, is t@sthe same effect, and the allusion is 
probably to a son, or daughter, as the case may be, who has been 
married in the lifetime of the parents or one of them, though there 
seems to be no sufficient ground for saying that if the marriage takes 
place after the death of the parents the person’ married cannot be 
spoken of as their “daughter-in-law ” or ‘“‘son-in-law.” But even so 
it does not appear how the position of tne child who does not marry 
till after the death of the parents is affected. All that the section 
does is to provide that a child takes a vested interest in the estate of 
the parents upon their death without division of the property, and that 


‘such vested interest passes to the heirs of the child although he or she 


dies before actual. division. Section 17, like ‘the’ concluding part of 


' section 207 of the Attathankepa, provides that if the child dies un- 


married before division the share shall go to the relations, thai is, to 
the: brothers and sisters, or other relatives, as the’ case may be, who - 
are the only heirs he has left. Section 17 expressly uses. the words 
“ not yet matried”’ with respect to the child in this case, so that it 
clearly does not apply ta a child who has married after the parents 
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decease any more than to a child who has married before their death. 
The argument for the appellant would indeed prove too much, for if 
the surviving wife or hasband of the child married after the parents’ 
decease who dies before division were excluded from the benefit of the 
principle laid down in section 16, so also would be the children of such 
child, and this is a position which there has been no attempt to main- 
tain, and which would be plainly unsustainable. . 

We come then tothe question which is at the root of the matter, 
and that is whether the rule in section 16, and the general rule of 
Buddhist law, that the husband succeeds to the wife and the wife to 
the husband, is an absolute rule or is subject to any qualification, and, 
if so, what. 

Section 16, X, Manugy, contains no ge 
tinct and says--- 

“Tf after the desih of the, parents, and before the partition of the property, « 
son entitled (0 2 share in the inheritance shall die, the law fur partition between 
the daughter-in-law and her children is this: because she was in reach of a portion 
(that is, was alive at the death of his parents) let them have the full share of the 
deceased’s property, be he eldest or younger, be it his wife or his child, they are 
entitled to his full sharc; as their father died after the death of his parenis who 
left the estate, his children are entitled to inherit.” 

The translation is not quite correct. It appears te be the son who 
was in reach of a portion according to the original, and the words 
“deceased’s property’ should be “deccased’s inheritance (or por- 
tion).” This language, bke that of section 207 of the Attathankepa 
quoted above, would cover the whole of deceased’s share of inheri- 
tance without restriction. 

It is admitted, however, that there is a restriction or exception, 
thou,h it does not appear in Chapter X of the Manugyé, and the argu- 
ments of the learned Advocate for the appellant who has taken very 
gteat pains with this case, and wi® deserves high commendation for 
the efforts he has made to elucidate matters, have beer mainly direct- 
ed to showing what this restriction is. 

Section 38, X, Manugyé, says—’ 

“ If one of the wives shall die without issue, the husband bas a right to her pro- 
perty; if he shall expend the whole, he has a right to do so. Ii not expended at 
his death, let what remains be divided amongst the other wives and children ac- 
cording to their class, and let them pay debts in proportion. Why is this ? 
Because the husband inherits from the wife and the wife from the husband.” 

Here there is no qualification; but in section 276 of the Atiatthan- 
kepa the rule appears translated in this shape :— 

‘**276. Under the sixteenth head is the law showing how, on the death of the 
husband, the wife, and, on the death of the wife, the husband, shall have the 
rizht to succeed to property. 3 

“If either the husband or the wife dies, the ‘surviving party shall succeed to 
the property; thus.when the husband dies, the wife shall succeed ; when the wife 
dies, the husband shall ‘succeed to the property, ; ; 

“But this does not apply to any hereditary rank or title ; consequently on the 
death of the wife, the husband cannot succeed to hers. .If the hereditary rank or 
title be the husband’s right, his co-heirs shall be entitled thereto, and if the rank 
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or title be the right of wife, her co-heirs shall be entitled to sutceed thereto. The 
above is in accordance with the San Vannetabba.” 

The terms translated hereditary rank and title are in the original 
‘“‘kyi yoso yo,’ and in the metrical portion, of which the latter is a 
rendering, “ Yomwesu,” and the contention is that what is meant is 
not hereditary yank or title. or office or property attached thereto, but 
simply hereditary ancestral property. In section 28 of the Wunnana 
the expressions employed are “kyi so yo ya,” and in the Mohavicche- 
dani, section 26, “ ayo asin.” The learned Advocate for appellant has 
referred to the Pali originals of these various terms as indicating that 
they were meant to express different things. Thus in section 28 of 
the Wunnana the Pali word paveni is used, and pavend is defmed in 
Childers’ Pali Dictionary a8 meaning, among other things, * series, 
succession line ; tradition, custom, usage ;” and Paventvajjam is ex- 
plained as_a “kingdom handed down from father to son, ancestral 
throne.” 

Ta section 26 of the Mohavicchedauni, on the other hand, “ ayo asin” 
is a translation of “ anuyégatam,’ a word which is not to be found ia 
Childers’ Dictionary, but which seems to imply some kind of succes- 
sion. The inference sought to be drawn is that in the original Pali 
the things which the various Burmese words were intended to convey 
were not the same thing but different things. 

‘The translation of section 26 of the Mohavicchedani given in 


‘Mr. Jardine’s Notes on Buddhist Law, VI, 4, is:— 


“Tf the husband die without issue, the wife is entitled to the inheritance, 
But as regards paddy-land.and landed property which have descended from 
the man’s ancestors, the younger brother and the sons of the deceased shall enjoy 


the landed ancestral property. If the wife die also, the same rule applies,” 


In the same Notes V, 14, 15, theollowing translation of Wunnana 
is made :-— ; 

“ Section 27. If the husband dies without issue, the young wife should own the 
whole property. Similarly, if the wife dies without issue.and the husband is left, 
he should own the whole property. An inheritance-consisting only of gold or silver, 
anithdte or manimate things and slaves, ought thus to be apportioned among 
wives and children. : . 

* Section 28. ‘Rule regarding hereditary succession. Let the-eldest son suoceed 


_ the father at his death. When the eldest brother dies the younger brother should. 


succeed. ‘This ought to be the order of succession. Similarly, in hereditary. suc- | 


_ cession ‘with women ‘when the mother dies her daughters ‘ought to succeed ‘her. _ {f. 


their age. . : : re o 
“Section 29. ‘When theson and father are dead, the surviving wife alone is. . 


the eldest daughter be dead, the younger daughters should succeed ‘according to 
x : Ppa ash aera St eT ke 


entitled: to the whole estate, and it is her duty to liquidate debts, She must ‘dlso 
lay aside (a portion) for offerings, and if there be sons (children) -unmarried, she... - 


must reserve a ’sufficient: portion for the ceremony of washing the head and such . 


“Tike pirposes, Whatever remains the. wife alone may apply to -her own use.. me 
“Section 30. If, on apportioning the estate, any of the-heirs be absent, his share 


should be reserved for him. Ifany of the heirs die before the estate is apportioned, 
hhis‘sons {children) and wife should receive his portion, fhe have no wife or child, . 
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his share should be divided proportionally amongst those relatives of the mother 
and father who live together.” 

Other passages in the Dhammathats bearing on the same subject 
are mentioned below. They have been brought to notice by the 
Kinwan Mingyi, C S.L, and others, understood to be expert in Buddhist 
law, to whom reference was made for the purpdse of ascertaining ali 
the known authorities on the point. As the Kinwun Mingyi is 
exempt from appearance in the Civil Courts a commission was issued, 
and the opportunity was taken to have the other experts examined by 
the Commissioner at the same time for the sake of convenience. The 
examination was confined to the citing of authorities and the giving 

-of explanations and the individual opinions of the experts were not 
sought. 

The Kinwun Mingyr quotes from various Dhammathats wrilter os 
palm-leaf. He begins with the Manu Séra Shwe Myin compiled by 
Kaingsa Manu Raja, page 30. 

The translation made is— | 

“Of these children, if one of them is away at another place, a share may be set’ 
apart for such ason. Ifason dies before inheritance is divided, ‘his wife and 
children may inherit (his share). In absence of a wife and children (the share of 
the deceased) may be divided and given among his kinsmen who are living to- 
gether with-him, and as due to each of them, by ihe wise men after due consider- 
ation,” 


To the same effect are cited Manu Sara Shwe Myin, page 66, com-. 


piled by Vanna Dhamma, the Wunnana (palm-leaf, page 310), the 
same as section 30 given above, the Vinicchaya Pakdésani (palm-leaf, 
page +22) in which children are mentioned and not the wife, and the 
Manu Sara Dhammathat (palm-leaf, page 32). 

Other quotations are as follows :— 

The Manu Dhammatha! (palm-leaf, page 189) which says that 
division of the parents’ estate should be made on the seventh day 
after their death, and that an absent heir should not put off returning 
and making his claim beyond ten years, and that if he die, his wife 
and children may claim within the ten years. 


The Rdjabala Dhammathat (palm-leaf, page 67) stating that the - 


wife or son of a deceased son dying after the death of his parents is 
entitled to his share as much as he would have been entitled to because 
the inheritance has been reached. 

The Pyimin Qhaumathat (palm-leaf, page 102), the Manu Diaw- 
mathat (palm-leaf, page 78), compiled by Sdnéé Sarédaw, and the 
Dhammathat Kyaw'(page“43), compiled by Shin Buddhingfra, accord - 
ing to which the children and grand-children of a son dying betore 
‘division are to inherit. The wife is not mentioned, probably because 
‘the assumption is that these are cases in which the wife is dead. : 
_ The Vinicchaya Rast Dhammathat (page 222) mentions both wife 
and children; and. so does the Dhamma Vinicchaya Dhammathat 
(page 65) with respect to the daughter-in-law or widow of the son of 
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deceased, and the Dhammathat Kénché, on the ground that they are 
to be considered as having reached the inheritance, and the Amwebdén 
Dhammathat on the same ground. ; 

The Dhammathat \ast quoted says very distinctly that because 
the deceased son has reached the inheritance, either his wife or his 
child is entitled to the full share of his inheritance in accordance with 
what it ought to be, as the deceased was an elder or a younger son, 
and that this. right is due to the fact that the son who is an heir has 
died after both his parents. 

The Dhammathat beginning with the line Id&han Avuso protects 
the rights of the wife and children of the brother who happens to die at 
the time that partition is being made. 

The Pakinnaka Dhammathat Lankd, beginning with the line “ Ma 
hé asinteya,” says the wife and children may-enjoy the share of the 
heir who dies before division, and the Pakinnaka Dhammathat Lanké 


‘beginning with the line ‘“Mahathi winda” givés the share to the 


wife when he dies without issue. A 

The Kinwun Mingyi also quotes section 17, X, Manugyé, and sec- 
tion 26 of the Mohavicchedani and concludes with an extract from 
the Dhammathat Kyaw of Shin Buddbingitira (page 48), whichis trans- 
lated thus :-— =" 

“*Ifa person of good service who enjoys hereditary lands marry and die with 
or without issue, his wife shall not get the said hereditary lands; she shall get the 
household property, cattle, and labourers acquired during the marriage with her. 
If there be a son who is capable of succeeding his father, he shall get the heredi- 
tary lands, In the absence of such a son either the younger or elder brother who 
is able to carry on the office shall succeed and (the lands) shall not be included in 
the heritable estate,” 

The Burmese words translated hereditary lands are ‘‘asinayo mo 
mye lé ya.” 

The former Kayaing Wun, U Pa Gyi, has made a list of authorities 
like the Kinwun Mingyi to the effect that the wife and children of the 
deceased heir dying before division take his share. They- are the 
Wunnana, sections 30, 27, and 28, the Manu Sdra Shwe Myzn, section 
45; the Vinicchaya Pakésani, section 31 and section 34; Manugye, 
section 16 and section 17 ; Aftathankepa, section 207 and section 276 ; 


‘the Réjdbala, page 67, and the Dhammathat Kyaw, page 48.: 


He adds the following :— ; 5 
' '* Ameindaw (or royal order) of Bédaw Paya, first founder of the city.and palace 
of Amarapura, 1146 B.E. (1784 A.D). 3 ae pcs 

“In respect of the law of partition of parents’ esiate there are two kinds : one is 


"' divisible and the other is indivisible... The (hereditary and official) rights of kyi yo, 


” $0 yo, mu'yo,and ké yo are descendible from father to son only, and come under 


the head of indivisible estate. This is appended to the last portion of the Moha- 
vicchedani.”.- ; > ae 

Then comes the passage from the Mohavicchedani already quoted. 
On the strength of this ameindaw and of the passages in the Wum:. 
nana Dhammathat, Pa Gyi considered that the Mohavicchedant 
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referred to land pertaining to the hereditary office of thugyi and to land 
gtanted to soldiers and other servants of Government for their support. 
He regarded all property as divisible according to the ordinary rules 
of inheritance except such as was connected “with State or official 
functions or position, or was set apart according to the local customs 
of towns and villages, The original of Bédaw Paya’ S ameindaw was 
not forthcoming. The Kinwun Mingyi looked on the expression 
“ Leya mo mye” inthe Mohavicchedani as referring to kyi yo so yo 
land and ‘land given by the State for the maintenance. of its servants, 
the term in the Dhammathat Kyaw being “asin ayo mo mye Ié ya” 
and good service being mentioned. He also obtained this meaning 
from other Dhammathats and rulings. 

This is the interpretation put on the matter in the Atiathankepa of 
which the Ainwan Mingyv was the compiler. 

It is urged that this is an aibitrary construction, but on the grounds 

given it does not appear unreasonable, 
_ Inthe Mohavicchedant the lands spoken of are called “ Yauk-kya 
myo ga ayo asin la thaw,” which is the Burmese rendering of the 
Pali ‘ anuydgatam,’ and which seems to mean “come down by succes- 
sion in'the male line” or ‘come down in succession by male de- 
scent.” 

It will be observed that, in the translation of this passage in Mr. 
Jardine’s Notes, there is an inconsistency, as it speaks of the sons of 
a man who has. been described as dying without issue succeeding to 
his estate. This seems to be owing toa mistake. In the palm-leaf 
original the word translated ‘sons, Pe tha,’ is not followed by the ac- 
cent : ,, Wutsapauk, and if this is correct, the translation should be 
‘only’ and not ‘sons.’ Qn examining the Pali | find that ‘only’ must 
be the right word, for the original has ear peeid which is com- 
dosed of ‘ Kanittho, ”” a younger brother, ”’ and ‘eva,’ “ just, quite, 
even, only,” so that ‘the passage means that in the oa of ‘anuydga- 
tam’ only younger brothers are to succeed. 

Another argument has been that land is not included in the term 
“ animate and inanimate things” found in the Dkammathats, but that 
a separate expression is employed when land is meant. In the con- 
cluding ‘portion of section 27 of the Wunnana the Pali begins with 
“Byam | pi (thus) dhana bhandakam,” and dhandakam is defined in the 
dictionary as “a utensil, article, implement, goods, property,” so that 
it’ is contended that only chattels, ejusdem.generis, are referred to and 
that immoveable property is not included. But the word ‘dhanam’ 
means ‘property, wealth, treasure, money,” and the two words toge- 
ther seem to express property: of all kinds. 

A reference to the Manugyé Dhammathat shows that the contention 
of the learned Advocate for appellant on this point cannot be upheld. 
In Chapter I, decision 7, one class of property is mentioned as “ of 
inanimate things,—land and the baser metals.” Again, ‘In sections 2 
and 4 of Chapter X it is laid down that, after assigning "to the eldest 
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son or daughter one pé of land among other things the father, or 
mother, and younger children are to take all the rest of the property, 
animate and inanimate, so that the term ‘inanimate’ clearly includes 
not only moveables but immoveables.* 

In opposition to the view of the Aznwun Mingyz and U Pa Gyi, the 
appellant has referred for authorities to Maung Maung Tha, who was 
Clerk of the Court and afterwards Pleader under the Burmese Govern- 
ment, and to U Bya Gale, who was a Pleader in the Hivetdaw, and 
to the Pin Atwznwun, who wasa principal officer in the. Judicial. De- 
partment before the British annexation. 

Maung Maung Tha has produced three Dkammathats written on 


‘ palm-leaf, two of them being the Wunnana and the Mohavicchedani 


‘with tle passages already quoted as section 27 of the former and sec- 
tion 26 of the latter, and the third being the Panan Mingyi’s Pakin- 
naka Dhammathat. An extract from this last at page 13 is thus trans- 
lated :— Re genet 

‘« 7€ either the husband or the wife given in marriage by their parents dies with: 
out issue, the wife shall inherit from her husband and the husband from his wife, 
And if either the husband or the wife not given in marriage by their parents dies 
without issue in the house of the (own) parents, the parents shall take the roperty. 
So too in the case when death happens inthe h use of relatives. The law that 
when the husband dies the wife shall succeed, and when the wife dies the husband 
shall succeed (to the property), is applicable to payin (brought in) lands, But 
hereditary succession goes to the co-heirs.” 

U Bya Gale selected the same passages as authorities ay Maung 
Maung Tha. ; 

The Pin Afwinwun, besides citing the Dhammathat Kyaw and the 
Mohavicchedani in the passages ‘quoted above, has produced the fol- 
lowing passages :— 

Pané Pakinnaka Dhammathat— 


“In a dispute for inheritance between the wife and the husband’s co-heirs ihe 
law is this). On the death of the husband the property brought in by him shall be 
inherited by the wife, and_in the case of the wife, the husband shall inherit it, But 
with regard to hereditary garden lands; tanks, and paddy lands, if she (deceased) 
has no issue, then this property shall g to her sisters (co-heirs). Similarly, the her- 
éditary garden lands, tanks, and paddy lands belonging to the husband shall be 
inherited by his younger brothers (co-heits).” 

Manu Yin Dhammathat—~ = 

“The law is that the wife inherits on the death of the husbandand the husband 


"on the death of the wifé; but this law is prappiienole ‘when there is issue. The 


custom is that the younger brothers of the husband shall inherit the hereditary 
lands when there is no issue. Similarly, the female line of heirs shall succeed tu 
the feudal lands and hereditary. possessions, when the wife dies.” ~~ 


: The words used for “hereditary lands’ in Burmese are Yo. mye 


"and the last sentence runs: ‘ Maya the li; sa mye zati yo ya shi gak 


' ‘meinma thagyin ; swe yin kaung san ; yo set kan i.” 


_ * NoTE.—See also section 10 of the Wunnana to the same effect, 
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Sesadéyajja Dipant Dhammathat— 

*¢ If a deceased person has Jeft no issue, neither the son-in-law nor the daughter- 
in-law has any right to inheritance or can claim partition; but the blood relations 
and heirs of the deceased shall divide and take, because the tie of relationship 
and affection has been severed, and no connection whatever exists between them. 

Besides the extracts from the Dhammathats, Maung Maung Tha 
produced a copy of a judgment in a case in which he had been Plea- 
der, Nga Po Tu v. Mi Byaw. Mi Byaw's mother "Mi Min U ‘had six 
children to whom she left 12 pes of paddy Jand which was parcelled 
into three portions of 4 pes each, and one of these portions was jointly 
worked and enjoyed by Mi Byaw and her elder sister Mi Shwe Ma, 
who became the wife of Nga Po Tu and died without issue in 1224 
B.E. In 1246 Nga Po Tu claimed his deceased wife's share of two 
pes, and the judges, the Taungbyongyi Myoza and the Yenangyaung 
Myoza, decided that he had no right to a share of permanent paddy 
land, and referred to the Séhaung or old writings, according to which 
it is directed that, when there is no issue that can inherit, permanent 


inheritance, even though it has been separately divided among the © 


heirs, is to be returned. 

This judgment, however, was left inconclusive, as though ‘Mi Byaw 
ate Jefpet over it, Nga Po Tu did not. Maung Maung Tha says he 
appeared in six or seven other cases in which the same question arose 
and a like decision was given, but the judgments were not procurable. 

Besides this the appellant has produced two documents ‘said to be 
Yesagyo pyatsds or decisions which she relied on in the Court of First 
Instance. 


‘Qne of these relates to the case of Ma Shwe Tha, the childless. 


widow of Nemyo Thuyein, who with Yédin Thuyein, his brother, suc- 
ceeded Thuyein Sekka and enjoyed his estate. Yédin Thuyein left 
two sons, Yédin and Yébya, and the estate was awardedtothem. T:he 
judgment orreport to the King is not clear, and it does not appear 
what the names imply, that is, whether the persons who bore them 
occupied an official position or not. Apparently they did, as the names 
are not ordinary names but titles. 

The second decision also is not very clear, but this is not of much 
importance as the circumstances of the case were dissimilar to these 
of the present.case. Inthat case Nga Twa.and Mi Ye, his sister, in- 
herited the property of their parents, and both married. There was 
a dispute about the inheritance and Mi Ye died, leaving her husband 
Nga Tha Aung who-had ‘no children, ard he was consequently exclud- 

-ed from the inheritznce. . But it is stated that Mi Ye had an-auratha 
-son, presumably bya former husband, and the inheritance .was award- 
ed to Mi Ya, Nga. Twa’s wife, as she had issue, and to the grandson, 
that is, apparently Mi Ye’s son. Moreover, all the property in that 


casé was moveable, whereas no question is raised here except with 


respect to the right to immoveable property. : 

I have found a judgment which throws some light on the matter in 
the selections from the records of the Y/utdaw, page 121, and append 
‘a translation. ee ae 
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Inthe arguments for the appellant reference has been made to 
Sparks’ Code, sections 66 and 67, according to which the widow can- 
not share as the representative of her deceased husband in any ances- 


_ tral estate which is not divided until after his death. This dictum was 


discussed in the case of Mz Pyu v. Mi Béu Dék,* and the Judicial 
Commissioner (Mr. Sandford) remarked: “This law is intelligible 
enough, and will always be upheld by our Courts where the brothers 
and sisters are living together in commensality and managing the 
family property jointly.” 

In another case, fz Ldn Byu and others v. Nga Yan,t which has 
been referred to by both sides, the same Judicial Commissioneg said : 
“ Paragraph 16 of the roth volume of Dhammathat (Manugye) shows 
that the husband succeeds to the share of his wife even when the pro- 
perty is not divided, provided that the wife died after her parents.” 

The rile in Sparks’ was perhaps founded on sections 30 and 31, 
Chapter X, Manugye, which relate to the case of the married daughter 
dying childless in the lifetime of the parents, and do not apply to the 
case where the matried daughter dies childless after the death of the 


parents when sne has already reached the inheritance. 


It is urged for the appellant that the principle of Buddhist law is 
not to divert ancestral land from the blood of the ancestor, and refer- 
ence has beeu made to the language of Mc. Justice Jardine in the case 
of Maung Shwe Nginv. Ma Min Dwe,t where he says: 


' “ But at the same time the surviving husband or wife is jealously excluded from 
complete appropriation of what property came direct to one or other from his or 


- her own family ; such property is not to be diverted in its entirety from the whole 


blood to the half blood, or to the step-parent’s own family who are not even blood 


‘relations. ” 


But here the Judicial Commissioner was speaking of the case in 
which there are children, and in quoting this passage in his notes on 
Buddhist law, J, paragraph 42, he remarks: 

“ The principle of Buddhist law that husband and wife inherit from each other 
(Book 10, section 38, page 287), though easily applied when a wife dies without is- 
sue, is modified as we have seen when there are several wives and families, as in 
the case at section 66, page gol.” 

' For the respondent, on the other hand, attention has been called to 
the provisions regarding proprietary rights inland contained in sec- 
tions 1 and 2 of the 8th chapter of ‘Manugyé. 

_ Section 2 is thus translated by Dr. Richardson :— 

. “O excellent King !| There are seven kinds of right to land.; the seven kinds 
arethese:— > ato ; 

* rst, land inherited from forefathers } eon 

“ end, lands the possession of which has been obtained by purchase ; 
“3rd, lands allotted by the land-measurer, writer, or superintendent of 
forests ; eo ee 
“ 4th, lands which have no owner and have been cleared from the forest ; 


€S LL. Bay 35. Is tS. J, LB, p. 32. 
; . J, L. B; p. 110. : 
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“sth, lands received in gift ; 
“ 6th, lands received in gift from the king ; 
“oth, lands which have been worked with the knowledge of the owner for 


oe ioe of ten years, without his stopping or preventing the working 
of them. 

* Besides these seven there is no other way of being owner of land, and these 
should be known to all ; and whether they shall descend in-tail, or whether the ze- 
lations shall share them equally, shall be decided as has beén already laid down,” 


From this it isclear that the descent of ape ed property was 
intended to be governed by different rules ac€ording to circum- 
stances. “As the order in which the Manugye was originally drawn up 
is not known, itis possible that the rules referred to are those relat- 
ing to inheritance in the 10th chapter, bu‘ most probably they may 
also be those giver in the first section-of the 8th chapter. The por- 
tions of tins seclion which are material for present purposes are as 
follows :—~ 

“ Ovexcelleut King ; The right of any person in land is twofold, either perfect 
or disputable (»myethé, myeshin). Of these two there is a perfect proprietary right 
in— : 

“ ast, the land of soldiers given to the companies of royal servants ; the land 
given by the monarch in measured allotments for the subsistence of 

‘thugyis, governors of provinces, land-measurers, superintendents of 
forests, writers or clerks, heads or chiefs ; 

** and, land that has come by hereditary succession,* and been long in the 
possession of the headman’s family which they use and cultivate for 
food. These are called myeth?, i.¢., lands in which the right is said 
to be perfect.” 

“ As regards lands the right in which is disputable, they are all lands except 
those that have just been noted as lands in which the right is perfect. 

“ Hereditary estates (Be bo miba gasin thet ywe amwe ya thaw mye), land that 
has been purchased, land that has been obtained on another’s going away and 
leaving it, land that has been openly occupied and worked without interruption for 
ten years, forest land which has been cleared, land allotted or given by officers, the 
land-measurers, headmen, or superintendents---these are said to be myeshtiz, lands 
in which the right is liable to dispute. 

“If the land come inthe female line (Meinma yoga la the mye), 07 if it come i® 
the male line, no one shall receive a share in the inheritance of it on the plea of re* 
lationship ; they shall not pledge or sell it on the plea of being descended of acom- 
mon ancestor. If it come in the female line, let the person who takes her place 





and office alone inherit. If it come in the male line, let one only in the male line. . 


inherit by descent and bear the burthens attached ; if there be any debts incurred. 
on account of these lands, or any suit or matter arising out of them, the relations, 
children of the same parents, or descendants of the same grandparents, shall not, 
*on account of relationsnip, bear any portion of these debts or other matters ; let 
the person who succeeded to them alone bear all burthens, and pay all debts con- 
nected with them. - Having cleared all the burthens, should this person, the head 
man or superintendent, die having incurred debts on account of theland, or as 
being the superintendent, thugyi of the village, if the creditors sue his widow or 
the ground of her being so, they shall have the right; nevertheless she shall not be 
obliged topay. The person who succeeded (her late husband), the person who 
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bears the burthen of this land, shall not plead ignorance of the debt ; let the person 
6nly who succeeded to the land, the thugyi, or headman of the village, pay it.” 
Here a. very plain distinction is drawn between lands, whether 
myethe or myeshin, which are held as ordinary private property and 
those which held by feudal or official tenure.. The latter cannot be 
disposed of and must descend in a particular way; while the former, 
as the rest of the seccion shows, can be alienated and recovered by 
the usual. heirs of the owners. This provision meets the objection‘of 
the learned Advoca€ for the appellant that in the rules in Chapter 
X of Manugyé the qualification regarding the succession of husband 
and wife to each other which is contained in. other -Dhammathats has 
been.omitted. If Chapter. VIII is-read with Chapter X, as it must be, 
arestriction is imposed on the rule of succession of the same nature 
as that stated in the Attathankepa,. . act 
The sole question seems to be whether the restriction goes far 


enough. From the authorities that have been cited there appears: 


to have. been a conflict.of opinion for some time, and both from this 
case and from other cases that have come to notice it is evident that 
the point has repeatedly been in. dispute in the courts. 

The difficulty is to: discover to which side the sentiments of the 
people are most inclined and on which there is the greatest weight of 
authority. The extraordinary diversity of opinion that prevails in 
such matters has been brought to light in the enquiries that have been 
instituted in regard to the right of Buddhists to make a will, in regard 
to the widow’s right of disposal of property when she is left with 
children,—see Nga Shwe Yov. Mi San Byu,* and in regard to the 
husband's rights over the joint property of his wife and himself—~see 
Ma Thu v. Ma Bu.t 1t would probably be hopeless to attempt any 
general enquiry on the question involved in the present instance. 


' There have no doubt been several different influences at work, but 
it is impossible, or well nigh impossible, to trace their progress and 
effect. The Hindu law has been borrowed, though we do not know 
‘exactly when'or from what source; and has been modified by the re- 
quirements of a non-Indian ‘race which has adopted the reiigion of 
Buddha. ‘In applying Hindu law essential differences of conditions, 
racial and religious, must have been found in two important particulars, 
“the position. of the wife and the constitution of the joint family. _ 

_ Unlike the Hindu wife, the Buddhist’ wife-is considered as_prac- 


equal* part in the: nianagement of the family ‘affairs. Consequently 


‘she has for the most part. an interest equal tosher husband's in the 


family ‘property, and when the husband dies this, interest is carefully 
protectéd by the law of-imheritance. - On the other “hand, there isa 
natural desire to keep landed property in the hands of the same family, 


“ahd this inclination has probably tended to cause a modification of the 


oS LLBopiw8, ° fo -tS.j.L.B.p.578. 


' tically on an equality with the husband, and she generally takes an , 
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general rule, The diflicaliy of keeping immoveable estate together 
in Burma is increased by the position of the so-called joint family. 
The Hindu joint family lives together under the ancestral roof, the 
family property constitutes a fund for the maintenance of its members 
and dependents, and they jointly enjoy the benefits. But in Burma, 
the probabilily is that the members of the family do not hive together 
but separately, and though they have not formally partitioned the land 
and marked out the divisions, they commonly come to some sort cf 
agreement about their shares and work their respective portions for 
the individual benefit of each. According to the memorandum of 
appeal in the District Court, the two'sisters in this instance were 
living in diferent viliages and each taking half cf the income of the 
land. 

Bat by the law of the Mitakshara the son takes.a vested interes 
ancestral property by birth, bul according to the Déyabhdgea he caly 
acquires a share on death, and this seems to be the same in Buddhist 
law, where the children have no claim to the property in the lifetime 
of the parents, and where, if a child dies after the death of the parents, 
his interest cues uot go to the co-heirs by survivorship, but his share 
is inherited by his own heirs. 

So, under the Mitakshara, the sonless widow is entitled ‘to main- 
tenance, but cannot saccced to her husband’s interest in joint family 
property, but according to the Dayabhiéga, she succeeds to her hus- 
band’s share. 

Whether the authors of Burmese Dhammathats were intentionally 
following one of these rules in preferené to the other or not it is im- 
possible to say. In the list of Dhammathats attached to the patent 
that used to be given to Burmese Judges,—see Circular No. 12 Civil 

*This is slated to Of 1892,—Nos. 31 and 32 are the Dayabhdga* V- 
be the torrect title. ninnaya Dhammaihat and the Udabahakammea 

This work is said Kavanatatta Mila Dhammathat, both described 
ee eaiace The wee as havinig been brought over in the time of the first 
others, and nottohave founder of the city and palace of Amarapura, the 
been known to the former from Calcutta and Benares and the latter 
Judges as it was writ- from Benares. The time corresponds with that 
ten in Bengali, ‘of the Pakinnaka Dhainmathat and that of the 


royal order of 1784 produced by U Pa Gyi. 


i Aes 












If this royal order is genuine, its effect, with that of the rules in the. 


Manugys Dhamnathat, may have been the development of the idea of 
extending the restriction in regard to impartible property held. under 
feudal or official tenure on the ordinary law of succession between 
husband and wife to hereditary lands possessed merely as private 
_property. Except as laid down in Manugyé and the Wunnana, there 
"seems to be no restriction on such succession in the older Dhkammathats. 
The Sésaddyajja Diyani quoted by the Pin Atwinwus is not entered 


in the list of-recogeized Dhammathats and its date is not stated,. 
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but the Panan Mingyi’s Pakinnaka is of the age of Bédaw Pay, and 
on the Mohavicchedanz in its present form appeared 

* Jardine Prize Es-' in 7832. According to Dr. Forchhammer* there 
Bay page 108. was an earlier recension in 1782, and it would be 
interesting to know whether the passage that has been under discus- 
sion in this case is contained in the earlier version. 

In dealing with nearly all the authorities on this subject. difficulty is 
apt to arise from one or other of two possible ambiguities, namely, 
whether the case spoken of is that in which the deceased husband or 
wife has or has not reached the inheritance aiter the death of the 
parents, and whether the hereditary land mentioned is hereditary 
land in general or hereditary land subject to the special rules of im- 
partible succession. 

It is noticeable that in the numerous passages laying down the rule 
that on the death of an heir his wife or child is to inherit his share, 
and if he leaves neither his kinsmen are to inherit, it is provided in 
the latter case that the share is to be divided among. the kinsmen, 
whereas in excepting hereditary possessions from the general rule the 
provision is that the kinsmen are to get, or enjoy, or succeed to them. 
This can only mean that in the one case partible property is referred 
to and in the other impartible. : 

The distinction between partible and impartible estate is clearly 
drawn in the Manugyé in the passage quoted above, and also in sec- 
tion 58 of Chapter X, and in the Wunnana, the Dhammathat Kyaw, 
and the Attathankepa in the places cited. In the Burmese letters 
patent for the appointment of_a Judge it is said: ‘(If ina law suit or 
dispute any of our subjects apply to a judge, the Judge shall decide 
the matter with the Manu Dhammathat in his hands; if the required 
rule is not to be found therein, then let him take in his hands the four 
volumes of the Manosara Shwemyin ; and if he cannot find the point 
there, let him follow in his decision the precedents of the ‘decisions of 
the Manu-rajas in the reigns of former successive kings.” It has 
been questioned what Manu Dkammathat is meant, but the Manugyd 
has been so long and so universally recognised in both Upper and 
Lower Burma that it may be accepted without difficulty as the Mauu 
Dhammathat. \ts rule in this instance is supported by several othér 
Dhammathats including the ancient Wunnana and the modern Atta- 
thankepa, and none of the texts relied on on the other side seems to be 
so unambiguous and distinct as to make it certain that the qualifica- 
tion contended for has been added. .. * 6 en ae 
_. Marriage isa most important. part of Buddhist law, and it is. neces- 
sary to take-the greatest care that the mutual rights of husband and 
wite are not curtailed in any respect unless it is clearly and satisfac-. 
torily established that the restriction in question has been introduced - 
by law of custom having the force of law. .In this case I think that 
such restriction has not been satisfactorily made out beyond the point 


‘to which.it has been admitted to extend, namely,. to disqualification of 
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husband and wife to inherit from each other rights of a feudal or 
official character and impartible immoveable property the succession 
to which is governed by special rules. 

It has been objected that most of the texts quoted refer to a man 
dying and leaving wife and children, and not merely a wife without 
issue. But the Burmese ‘“‘tha maya” is apparently only a terse way 
of saving both “ wife or child” and “ wife and child,” and the more expli- 
cit passages are sufficient to show the intention to give the inheritance 
to wife and children when there are both, to children when there is no 
wife left, and to the wife when there are no children left, 


When the property consists mainly of land it might cause great 
hardship and unfairness if the surviving wife were not allowed to share 
in it on the ground of its being ancestral undivided property after 
having perhaps bestowed years of labour on it and spent much money 
in bringing it into the condition which gives it all its existing value 
The Burmese wife has not the claim to maintenance by which the 
‘Hindu wife is protected when she becomes a widow. 


- Moreover, the attempted restriction on partition appears futile, for 
it would be easy for the wife or husband to induce one another to in- 
sist on partition during lifetime so as to avoid possible loss of the 
share from death before partition. 


The District Court in setting aside the decree of the Subdivisional 
Court has given respondent, plaintif Maung Shwe Daing, a decree 
for the share of the land which should descend to Ma Gyan, but has 
not specified what this share is. The decree will be amended, there- 
fore, by granting the plaintiff half of the land specified in the plaint 
as measuring acres 147-1-10 and valued at Rs. 2,024-8-0, with costs 
in proportion in the Lower Courts. 

Otherwise the appeal is dismissed, but without costs, as the ques- 
tion raised was a proper one to be brought up for final decision. 


KAUK-CHET IN THE CASE OF INHERITANCE OF NGA PA AND TWO 
OTHERS v. NGA U KyAW AND OTHERS. 


Suit for partition of inheritance arising between Nga Pa, his sister 
ne Mi Ba Aung, and his nephew Maung Po Tha on 
ee ao the one side and Nga U Gyaw, Mi Shan, Mi Kyaw, 
_ Hlutdaw, pagerar, Mi Hnin Hmén, Mi Thaik, Mi Shwe, and Nga 
haiing, Hmén on the other. Hivinn 

In considering the relationship and descent of the parties in this 

’ suit in order to see. whether the plaintiffs or the defendants have a 
right to succeed or. whether the estate should be divided equally be- 
tween them (it is found), that of (the original proprietors) Mi Shwe 
died first.and Nga Hmén died ten years afterwards. With respect 
to the question of the partition of the estate amongst the heirs. and 
blood relations of the deceased Mi Shwé and Nga Hmén, the Gandhi 
Dhammathat, Manugyé Dhammathat, Kandaw Minkyaung, 
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Pakinnaka Dhammathat and Adda Sankhépa Dhammathat state the 


If both husband and wife die successively within a short interval, 
the parents ef the person who died last shall have the right of sucées- 
sion; but if tio ’parerits survive the deceased, then two shares of the: 
estate shall go 'to-the relations of the person who died first. But if 
the interval: was long, the property belcuging to both husband and 
wife, excepting the Ayt-yo, so-yo, and Tatng-saw-yo, shall not go to 
reiaiions of the person who died first, but to the relations of the per- 
son who died last only. It is not right to follow the erroneous opinion 
of those Kéns and Thamats.who cannot distinguish between these 
texts in the Dkammathats, and who, without having regard to the 
limit of time, decide that the relations of both. husband and wife 
should divide and take the property. Among the decisions of Kéns 
and Thamats and the learned Judges of the State who are acquainted 
with the ancient Dhammathats and determine questions of law, no 
ruling is te be found-to the effect: that the relatiogs of the husband or 
wife who died first shall have any claim for a share of the inheritance 
from the relations of the husband or wife who died last, when a long 
interval has elapsed between. the death of husband and wife. 


It is laid down in the Séhaung Dhammathat (with respect to the 
tule) that on the death of the wife the husband, and on the death of 
the husband the wife (shall succeed), that if a gift of the separate pro- 
perty, apart from undivided inheritance, belonging to wife or husband 
has been made to strangers or even to relatives, the donee of such 
gift shall be entitled to keep it. The deed of gift for religious pur- 
poses made by Nga Hmén before his death which has been pro- 
duced by one of the parties is found on examination to be consis- 
tent in all three parts, beginning, middle and end, and there is no- 
thing shown against its execution and validity; nor is it true that Nga 
Hmén merely expressed the contents of the deed by word of mouth, 
for Nga Pa, his sister Mi Ba Aung, and his nephew Nga Po Tha 
pleaded that they made objection at the time the deed was written, 
so that it may be taken for certain that the words employed were 
correctly. reduced into writing in the deed. On a consideration of 


- the relationships of the parties it is found that Nga Pa, his sister Mi 


Ba Aung, and his. iephew Nga Po Tha are. the relatives of Mi Shwe, 


“who died ten years before the death of Nga Hmén, that Nga U 
'’ Kyaw, Mi Kyaw, Mi Hnin Hm6n, and Mi Thaik are Nga Hm6n’s re- 
‘ Jations, and that Mi Shan is the widow,of Nga Hm6n. The mother 


of Nga Hmién is still alive also, Nga Pa, his sister. Mi Ba Aung, and 


his, nephew Nga Po Tha must not bring a claim: for a share of the 


property, animate and inanimate, included in the said deed ; but in 
terms of the deed executed by Nga Hmén before his death, let the 
Sanghas (clergy) and Nga U Kyaw, Mi Shan, Mi Kyaw, and Mi H.. 

Hm6n, Mi Thaik obtain the estate and make offerings accordingly. se 


‘ 
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Kauk-chet dated oth /azan of Tabaung 1232 B,E. passed by Tara- 
thugyi Mingyi Maha Minhla Kyaw Tha. 

In confirmation of the above Kauk-chet, Kyaungtaga Nga Pa for 
himself and his co-heirs and Kyaungtaga Nga U Kyaw for himself 
and his.co-heirs respectively made a pledge that they will abide by it, 
whereupon; im the presence of Minbu Santeinmyin Hledaw-Ok, Wun 
of Sagu and Légaing,-on, the 5th lazan of Tawthalin 1233, the said 
Kyaungtaga Nga Pa and Kyaungtaga Nga U Kyaw exchanged and 
ate Jetpet, pega aes 

Letpet-server Nga Waik. 
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Civil Revision Before G. D. Burgess, Esq., €.8.1. 


No. 79 0 
fee is MAUNG PO SAUNG anv MAUNG PO MYAING (by his next friend Maung 
rents On Gaing) v. MA NGWE SU ano MAUNG PO YA, 


Claim to share of inheritance before death of both parents—Wazver of interest in 
; portion of estate by surviving parent. 

Held— that surviving parent cannot give one heir status to sue another for share 
of inheritance without being in position to put former in possession of share to 
be claimed. ; 

References : 
Manugyé, X, 11, 12, 13, 14, 60, 62. 
‘Wunnana, 9. 
Manusara Shwemyin, 25. 
S. J., L. B., 115. 
378. 

THE plaintiffs (who are the applicants in revision) brought a suit 
against tlfe defendants (respondents).in which they claimed a half 
share of an inheritance valued at Rs. 2,cco. The plaintiffs in their 
visint acknowledged that this was not the whole of the estate and 
avowed the intention of subsequently suing for other moveable pro- 

tty. The Civil Justice Regulation contains no provision similar to 
that in section 43 of the Code of-Civil Procedure, but of course there 
is objection to the splitting of claims on general principle, The first 
laintiff, Maung Po Saung, is merely a promoter of the action and 
Should not have been allowed to be joined as a party. 


* The ie tye really concerned as plaintiff is Maung Po Myaing 
a minor. The defendants are Maung Po Ya, also a minor, and his 
mother, Ma Ngwé Su. The property of which a share is claimed con- 
sists of fields and trees, money obtained upon land, and a diamond 
ring. It belongs to an undivided estate descended from one Po Mo. 
Po Mo’s heirs were his son, Maung Chein, deceased, and Maung 
Chein’s wife Ma Kaya, who is alive and has remarried. Mauno 
Chein and Ma Kaya-had a son, Maung Hla Byu, and a daughter, Ma 
‘Ngwé Hm6n, ‘younger than the son. Both are dead, the former 
having left-a son Po Ya and widow Ma Ngwe Su, the defendants, and 
4 daughter. Ma Pwa Saing, who has not been included in the suit 

‘ and the latter.leaving a son, Po Myaing, and 2 husband, On Gaing, 
who with Po Saung are the plaintiffs, e 
‘The plaint says that Ma Kaya made an assignment of the property 

‘in equal shares for the benefit of her two grandsotis, Po Ya and Po 
‘Myaing, but from the evidence the Court of First Instance found that 

- when Ma Kaya remarried Maung Hla Byv forcibly took the property. 
As auratha son. -Maung Hla Byu claimed a fourth of the property, 
and it is alleged that the whole estate is in reality over Rs. 10,000 in 
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value. The Court of lirst Instance then held that as Ma Kaya waived ane be ange 
her claim to hold the property until her death it might be divided, Mas Now? Sv. 
and it accordingly awarded one-third to the plaintiff, Po Myaing, 

under scction 60 of Chapter XK of the Manugye Dhammathat, the 

share of the representative of the azratha son being two-thirds. © The 
Lower Appellate Court, however, reversed this decree on the ground 
that no claim for division of the inheritance was sustainable du 
Ma Kaya’s lifetime. The Lower Appellate Court followed the case: 
of Mi Saung v. Mi Kuk,* and the authorities therein quoted. 


Section 9 of the Wunuana Dhammathat says that inheritance shai 
not be divided during the lifetime of the father'and mother. Sectiox 
25 of the Manu Sdra Shwe Myin Dhammathat states that sons and 
daughters shall enjoy the inheritance only on the death of the father 
‘and mother. So sections 11 and 12 of the roth chapter of A/anugys 
forbid division unti! the death of the surviving wife or husband ex- 
cept is the case of the auratha son or daughter's share, and sections 
13 and 14 and €o and 61 do not allow division till both parents are 
dead. 

It has been argued that too great a change has been made by the 
_ Lower Courts in the character of the suit; but if it had not been 
treated as'one for a general claim to inheritance it would have had to 
be thrown, out at the commencement, for excepting Ma Kaya’s state- 
ment there is’ no evidence of any assignment of the lands in trust for 
_ the grandsons in half shares each, and Ma Kaya has contradicted her- 
' self and the plaint as to creation of the’ trust, which is stated to have 

been in 1249, by saying that Maung Hla Byu took the land and toddy 
trees from her by force in 1245 because of her remarriage. 

It is urged, however, that Ma Kaya was at liberty to make a divi- 
sion of this portion of ‘the inheritance if she chose, and reference 
has, been made to Mr. Jardine’s note te section g of the Wanxana, 
which is,-— 

* Consequently it is argued that after’ the death of the father two periods 
occur fur partition—when the mother dies, or, while living, when she conscits, 
This view of some of the Hindu lawyers is distinctly adopted in the Manugy?, 
Book 10, sectious 11 and 12, for which see my note to section 12 below.” 

The sections mentioned do not say anything about division by con- 
sent. In thecase of Ma On vy. Ko Shwe O,t it was held that after the 
auvaihe son or daughter's share has been taken the remainder of the 
property vests in the surviving parent for himself or herself and the rest 
of the children.. It.is contended for the applicants that this ‘notion of a 
vested interest is in reality unknown tothe Buddhist law and that a 
surviving parent'can dispose of the property in his or hes hands with- 

- “out reference,to the wishes of the children, and consequently that 

_ such parent can arrange for the division of the property among the 
children, irrespective of the consent of any particular child. If this. 


* S. J., L. B., page 115. | t S. J. L. B., page'378. 
: 20 
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Mavxe:Po Savwe contention be correct, a child who did not consent to a division of 
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estate. before. the.parent’s decease might be considerably prejudiced 
by such. premature division, for the divisicn might be. made arbitrarily, 
and, even if made according to the ordinary rules, such child might be 
a owe by getting a smaller share of the inheritance than would have 
fallen to his lot by waiting till the death of the parent in consequence 
of the. death of one cr moxe of the other clildren before that of the 
parent. If the.shages are distributed to the children in the lifetime of 
the parent and the children die, their shares would go to their heirs, 
who would. not necessarily be their brothers and sisters. But it docs 
hot seem requisite to pursue this question in the- present instance. it 
appears clear enough that the parent can only give the children pro- 
perty of which he or she is in possession. As in the case of any other 
gift, delivery is essential to its valid lity, and possession cannot be con- 
ferred on the child when the possession of the property is not in the 
parent. Here. Ma Kaya is not. in possession of the property which 
she affects to deal with, and she cannot gice the plaintiff, Po Myaing, 
a valid title to it which would enable him to sue. If she wishes 
to bestow the property on Po Myaing she must recover it from Po Ya 
‘who holds it-against her. There can be little doubt that this suit has 
been brought by collusion between Ma Kaya and the plaintiffs. The 
first. plaintiff, Maung. Po Saung, is ‘said to be the son-in-law of Ma 
Kaya’s second. husband. Ma Kaya has in her own possession a quan- 
tity. of the estate belonging to the heirs of Po Mo, upon. which Po 
Myaing must have claims, but his;demands have been diverted to the 
portion of the estate held and claimed by the defendants as the share 
of the auratha son. 

‘The plaintiffs have, I thinks, failed to make out a good cause of 


action, and their _aPrlication for revision must be dismissed with 
costs, 
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mae Civil Appeal 
Before G. D. Burgess, Ees¢g., CSA. eo 77 of 
m 1893. 
MAUNG PYU, MAUNG BWIN, MA TOK ase MAUNG PA o. MA CiliT: pe 


Buddhist law—Inheritance— Exclusion of illegitimate child. 


Imperfection of birth not cured by subsequent regular union of parents. 

Illegitimate grandchildren excluded from inheritance of gtandparents when the 
latter have left legitimate children surviving them. 

References : 
Manugy2, VI, ar, 28, 30. 
—~X, $0, 51, 73 to end of Chapiss, pages 304, 308, 349, 322. 

—X, beginning. 

Wunnana, 84— 104; 
THIS is an appeal against a decree of the Civil Court, Mandalay, 
 wwarding the respondent-plaintiff Ma Chit a fourth share of the estate 
of her gratidparents Maung Tun and Ma Gyan. 

Ma Chit is the daughter of Maung Pyu, who was the eldest son cf 
Maung Tun and Ma Gyan. Maung Pyu had three brothers—Mauzg 
Tun, deceased (now represented by his widow and minor son), Maung © 
Pu, and Maung Bwin. These persons are the defendants in Posse s- 
sion of the estate. 

_ Maung Tun died in 1237 B.E., Maung Pyu in 1243, and Ma Gyan 
in 1252, 

Maung Pyu’s widow, the mother of plaintiff Ma Chit, is alive, but is 
not a party to the suit. 

Several grounds of appeal have been put forward, but in argument 
the appeal ‘has been rested on one ground alone, namely, that for 
purposes of succession according tc Buddhist law the plaintiff js an 
illegitimate child and consequently excluded from tke inheritance. 

The- reason for calling her illegitimate is that the marriage of her 
father and mother was not made by her father’s parents, but her 
father eloped with her mother ard disappeared for some time. Sub- 
sequently the father returned and lived near the parents with the 
plaintiffs mother as man and wife, and it is not disputed that plain- 
tiff’s mother thus became Maung Pyu’s wile, but itis denied that 
such union could cure the original defect of birth. Unfortunately the 
‘points that thus arise have. neither been put clearly nor decided dis- 
tinctly by the Lower Court, and it is now ‘necessary fo consider them 
without the assistance which ought to have been afforded... The ree: 
spondent, also, is without legal advice, and is unable te give any ex- 
planations, Se. x 

-The first question that occurs is whether Maung Pyu could form a 
legitimate union with the plaintiff's mother Ma Tu without the consént 
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ofhis parents. At the beginning ‘of the twelfth chapter of Manugyé 


. it is thus laid down :— 


Amongst men there are only three ways of becoming man and wife, which are 
as follows: First,a man and woman. given in marriage ‘by their parents, who live . 
and eat together 3 second, a man and woman brought by: ‘the intervention of a go- 
between, who live and eat together ; third, a man and woman who came together 
by mutual consent, who live and eat together.” ‘ 

In the case of a girl the parents or guardians have a right to pre- 
vent marriage so long as she is under zo years of age (A/anugyé, VI, . 
28), and if a man runs away with her she can be taken back from him 
‘even if she has had ten children.” VI, 21. If the woman is above 

twenty years of age, she is to have a right to live with the ‘man of her 

choice. 

Again, section 30 of the same chapter says—* 

“Ifa womanbe a widow, or divorced from her husband, and she marry the 
man of her choice, her parents, guardians, or relatives have no right to interfere to 
prevent it. Let the woman who > has already had a husband take the man of her 
choice. Ifshe has never had a husband, she shall have no right to ike one with- 
out the consent of her parents cr guardians.” 

But no equally clear rules seem to be laid down wich respect toa 
mat, though the general requirement that he should be given” in mat- 
riage by his parents is plain enough. 


Here Maung Pyu had been twice previously married. Ws he in. 
consequence of that circumstance or by reason of his age ht aa aaa 
from parental control ? ' 

If a woman isso emancipated it would appear natural that a man 
should be at least equally independent. ~ 


It does not, seem:to be necessary, however, to decide the general 
question in this case, in which neither the authority of texts has been 
quoted nor evidence of custom has been given’on the point, because 
the circumstances are sufficient to show that the union of Maung Pyu 
and Ma Tu was, to begin with, irregular, or in other words ‘that it was 
not a marriage. ' : 

Maung Pyu was living with his parents, and when he took his 
second wife, she was, it is stated, given in martiage by the parents, so’ 
that the fact of the previous marriagé was not considered to dispense 
with the need for parental consent. . The Lower Court hasalso found 
it proved that there was an elopement and a disappearance, which goes 
to show that Maung Pyu did not regard himself as:Entified to take a wife’ 
‘without the approval of the parents. It is doubtful from the evidence’ 
whether: Maung Pyu was ever re-admitted into the family when he re- 
turned several. years afterwards. When the defendant Maung Bwin 
entered th: priestly noviciate the grandmother had the ceremony of ear- 


. boring performed on plaintiff, but this act of kindness cannot be con-. 


striied into an admission of her position as one’ of the family. 


The next. question then is whether-the plaintiff's position has been‘ 
tered by the union,-which was imperfect in its inception, subsequently 
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becoming a marriage bythe public iiving together of her father and 
mother as man and wife. This point seems to be settled by the soth 
and 737d sections of the roth chapter of Manugyé. The latter I shall 
refer to again presently. 

The former makes a sharp distinction between ‘the children of a 
couple run away, who have eloped together without the consent of their 
parents, and those born after the consent of the parents has been 
given” by providing thus— 

“A son born after the elopement is called the first child, but because he is born 
before his father and mother have obtained the consent of their parents to their 
marriage he is not called ‘auratha’ sen and-heir. Let the child born after the 
consent of their parents has been obtained take the place of eldest son.” 

Thus the question that remains is whether the plzintiff notwith- 
standing the imperfection of her birth, is entitled to represent her 
deceased father and take his share in the estate of the grandparents, 
At.the end of Chapter X of Manugye there is a provision that on 
failure of good or: legitimate children the bad or illegitimate are to 
obtain the inheritance, and it is admitted that as plaintiff is the only 
child of Maung Pyu she would be entitled to any property belonging 
to him. : But it is contended that this provision does not apply to the 
estate of the grandparents. There is no-need to allow an illegitimate 
child to succeed to that, for there are already legitimate heirs, so that 
the illegitimate grandchild is excluded. A child like the plaintiff is 
shut out by the general rule. She would come among the six classes 
of children not entitled to inherit, and in the list of twelve of which 
the auratha only is said to havea perfect right to the property of the 
parents—pages 314, 315, 319, Manugyé, 3rd edition. Among the 
eleven children in the list of twelve, of whom the auratha alone is 
acknowledged to have a perfect right of inheritance, are mentioned— 

“ Third, a child begotten by a pair not given in marriage by their parents ;” and 
*fourth,a child begotten by a pair who have formed a mutual connection, but 
“ without marriage.’ 

Reference has also been made tothe chance child mentioned at 
page 321 of the Manugyée, and the Wunnzana Dhammathat has been 
quoted, sections -84 to 101. Section 102 gives no property except 
what their father has given into their hands to any but auratha sons. 

‘Section 104 declares that of two sons—one born before marriage and 
the other after—the son born before marriage is not an heir. 

. Again, section 51, X, Manugye, says in the case of “a child be- 
gotten in youthful wantonness without marriage ”— 

““—f the deceased were in reach cf their parents’ inheritance, though the son 


claim it, he shall nut save it; his parents not abiding by the commands of their 
parents have in the gratification of their passions begotten him, being careless of 


. the honour of their family. Though his parents die after his grandparents, he shall: 


nof share in the grandparents’ property. Let the relations of his parents only. 
divide his parents’ share.” 

‘But the most pertinent passage seems tobe onein the 731d_ section, 
‘which has not been cited in argument. ‘This section provides for the 
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case of aman and woman eloping, without informing their parents, 
the woman dying, and the man returning with the children anda 
female slave whom the parents give him in marriage. The children 
of the slavé are given a share with the children of fhe deceased in the 
property jointly acquired by her and the father, bécause they arc the 
children of a marriage by consent of parents, and the section ges on 
to say—— ‘i 

“The children only who were born when the couple were not living in contempt 
of the authority of their parent shall inherit all the property inherited from the 
parents,” 

This text seems to conclude the matter. 

It is reasonable to suppose also that the special exception made in 
the case of an illegitiniate child when there is no legitimate descend- 
ant'was made with the object of preventing the inheritance fram as- 
cending ‘cr the succession from failing altorsiher. When there are 
regular heirs, as in this instance, thers would be no reason for admit- 
ting an illegitimate heir. _.. : 

‘Maune Pyu dicd after his mother and did not reach the inheritance. 
rie never claimed his share as an auratha son. Perhaps. he forfeited 
it by "misconduct, but at all events it has not been shown that it can be 
claimed by the p'aintiff after his death. 

Ojii' these grounds I consider that the plaintiff has failed to establish 
any ‘claim'to a share in her grandparents’ estate and I accordingly re- 
verse the decree of the Lower Court and direct the dismissal of the 
suit ‘with costs in both Courts. 
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Before G. D. Burgess, Esq., CS, 
MA SHWE MA arp MAUNG KYWE a. MA HLAING axp MA THAW. 
Position of concubine or lesser wife living slong with head wife, and. of child of 
such concubine living with father ; apparent principle. of Buddhist law with respect 
to marriage; elfect “of subsequent regular marriage after*death of head wife on 
position | of offspring of concubine or lesser wife. 
Held,—that such offspring is not the son spoken of in the Dhammathats as 
brought by the father with him when he contracts a second marriage. 
Share of such offspring seems to be provided for by cule a relating ‘to the case of 
a head wife with a free concubine or lesser wife, 
References : 
Manugye, IIT, 46, 7s 48 5 V,24: VI,423 VII, % 
Manugyé, X, 6, 8.9, 37, 38, 40, 4, 43,733 Pages 313, 314, 315 (second 
-edition) 3 XI, 28 ard 29. 
Wagaru, Io. 
Manu Kara Shwemyi, 116. 
Wunnana, 2, 3, 4, 23, 24, 33, 132. 
Mohavicchedani, 34, 35. 
Dhammavilasa, 22, 29, 33, 56. : 
Attathankepa, 150, * 208, 214, 220, 227, 229, 230, 231, 233, 234. 
S. J.. L. B., page 225. 
U. BL R. 189296, p. I94. 

THis is asecond appeal against the decree of the District Court 
reversing the decree of the Subdivisional Court in fayour of plaintiffs. 

- The plaintiffs, Ma Shwe Ma and Nga Kywa, are now appellants, and 
the defendants, Ma Hlaing and Ma Thaw, respondents. 

The respondents are in pessession of the estate of Maung Ték, 
deceased. 

The’ plaintiffs claimed a share of the value of Rs. 5,921 o- a little 
less than half, the total value being put at Rs. 11,921-1-0. 

The €ourt of First Instance gave a decree for three-fourths of the 
estate of a value of Rs. 8,940-7-0, which was incorrect as it was in 
excess of the claim. In this appeal only the original claim for. a share 
of a value of Rs. 5,921 is made. ; 

The defendants are the widow and daughter of Maung Tok. The 

. plaintiffs are the widow and son of Nga TE, who was the son of 
Maung T6k by Ma Le. 

_ The first question in the case is one of fact, as to what was the 
possession of Ma Lé. The plaintiffs represent her as Maung Ték’s 
wife ; the defendants as a slave, ; 

The: evidence, which has been taken down in Burmese and not if 
English, as was desirable in a ‘casé. of this importance, is far from 
satisfactory, and although a good deal has been recorded, itis singu- 
larly meagre and inconclusive on points which m<st wanted clear- 
ing, 

“After going over: it twice I find that the followi ing facts are made 
out. 


Civil Appeal 
No. 25 of 
1893. 


—— 
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Maung Ték was married to Ma Chin Baung, who was the daughter 
of Maung Talédkand Ma Hnin, and much of the property now in 
dispute seems to have been. derived from Maung Taldk. 

Ma L& apparently went with Ma Chin Baung to Maung Ték’s. 
She was the daughter of Nga Paw, who, on the death of her mother, 


- placed her in charge ‘of ‘his sister Ma Min Thu, the wife of Nga Naing. 


Nga Naing was a cultivator of Maung Taldk’s. 

While Maung Ték and Ma Chin Baung were living togethcr, Ma 
Le bore Maung Téka son, Nga Te, and thus the intimacy between 
them became known and recognized. The plaintiffs’ ;witnesets ‘treat 


- this union as establishing the relation of husband and“wife,*but ‘there 


is no evidence of any formal marriage. 

The birth of Nga Té is said to have taken place in r219%B.E. 

Ma Chin Baung is stated in the plaint to have died in 1232. 

In 1233 Maung Ték married Mi Hlaing, the defendant. 

Before doing so he sent Ma Lé away from the house, 
hlutsa, but she lived in the compound. . 

Mi Hlaing says that Ma Lé wasa slave, but this is whal she was 
told by Maung Ték, and she is evidently not-particular about her 
statements. 

Her witness, Nga Hle, states that Maung T6k tore up Ma L's 
slave-indenture and put her out of the house, buat he coald not pive 
the date; and he admitted that Ma Lé did not leave the house before 
him, that he was fresent accidentally, and that the two other persons 
who, he says, were present are dead, so that there is no corroboration 
of his story, and the Court of First Instance was quite right not to 
accept it.. - , 

There is no distinct trustworthy evidence that Ma I2 wasa slave, 
and the evidence for plaintiffs goes to show that she was nol. Ma 
Chin Baung, Ma Lé and Ma Hlaing are all spoken of as Kurmans 
and wives, and Nga Te was treated as a son, 

The ‘Lower Appellate Court says that the plaintiffs had to prove 
that Ma Léawas not.a slave, and.in this Court it has been argued that 
the plaintiffs have to make out their status as ruled in the case pub- 


viving her a 





’ Jished in Circular No. 11 (Civil) of 1893.* But there is no presump- 


tion that any person is a slave, and the circumstances proved do not 
appear to lead to the inference that Ma Lé was a slave, and it therc- 
fore seems to be for the party asserting her servile condition to es- 
tablish the fact, which has not been done. . 

The finding of the Court of First Instance on this point must accord- 
ingly be sustained. , o:  Be 

" But, at the same time, it is clear enough,that Ma Le was in an in- 
ferior position, and it. is necessary to determine what that: position 
was, and what was its effect on Nga Te’s claims to inheritance of ‘his - 
father. ee ae: 





* Page ig4. 
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Nga Te lived in his father’s house. Mi Hlaing and her witness 
Nga Kyaw Zaw represent that Nga Té was brought back after his 
mother’s death, and that Mi Hlaing received him out of pity. It is 
said Maung T6k was not present, and this is not a likely story. It is 
more probable that, as the witnesses for plaintifis say, Nga Te went 
on living with bis father. His father gave him in charge to Maung 
Yaing, who was Tazksaye and Myitsin Nakan, and to Maung Pyaw 
Bwe, a £én, to educate. His father and his father’s brother Nga Ex, 
and Nga Seik, a relative, were Yweletwé Ahmzudans, and had te sup- 
ply three men to serve with two muskets in Mandalay. Nga Scik 
served continuously, but Nga Sin, son of Nga Ku, and Nga T&, as 
substitute of Maung Ték, took it in turns to serve. But whereas Nga 
Sin was tattooed, Nga Té was not. The reason giver is that Nga 
Te’s elder brother, uncle and father were tattcoed; but if that was 
the reason, why was Nga Sin tattooed? It is stated that only taticoed 
men could serve, that only tattooed mcn were mustered for pay aud 
rations, and that if untattooed men were found, they were punished ; 
but it is quite clear that Nga Té actually did go as a substitute for 
Maung Tok, and perhaps, as in other matters, there was a difference 
between practice and theory in carrying out the Burman Army Regu- 
lations. 

Another thing that Nga Té did for Maung T6k was to go up ta 
Mandalay as his agent when he was involved in some litigation with 
Ma Ke, the mother of Nga Sein Sin, who went up atthe same time 
to represent her. 

Maung Ték also sent several persons, including his own relations, 
to ask the plaintiff Ma Shwe Main marriage for Nga Té, and he be- 
stowed fields worth Rs. 100 or Rs. 150 on them. Nga Te continued 
to live with Mi Hlaing after Maung T6k’s death, and only separated 
from the household after the annexation. Maung T6ék died in 1245 
and Nga Té in 1248. 

Nga Té took his part in attending on Maung Tk in his illness and 
in burying him. « 

In 1246, as the plaint says, a claim was made against Mi Hiaing to 
the property derived from Ma Chin Baung and her father Maung Tal6k, 
and Maung Te joined with Mi Hlaing in resisting it. The award in 
this case was produced and Ma Shwe Ma acknowledged it as that 
which was made. Thecopy is on the file as Exhibit 1. There should 
have been clearer enquiry about this document, but there is no doubt 
it has been admitted by the plaintiffs. In this award Ma Chin Baung 
is spoken of as Maung T6k's wife, and Mi Hiaing as his second wife, 
thus ignoring and excluding Ma L&. Consequently Nga Te must be 

‘taken not to have claimed at that time the position of a regular wife 
for his mother. * 
_ There can indeed be no doubt that Ma Lé was of inferior position, 
andithat the union between her and Maung T6k was either not a 
marriage at all or was a marriage of a loose and low kind. 


2i 
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.a child born before that marriage in a better ‘position th 


section 73, X, Manugyé, which give the inheritance of ¢ 
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This is manifest from the evidence as to the common household 
duties that Ma Lé used to perform, and as to her position in Ma Chin 
Baung’s family, from the want of publicity attending the intimacy, 
ard from the summary nature of her dismissal from the house with a 
hlutsa or document sending her away or letting her go instead of the 
pyatsa or regular writing of divorcement. Her position was therefore 
that of a concubine or, at best, that of a lesser wife. 


It is argued for the plaintiffs that Ma Lé’s position is really imnia- 
terial, even if she were a slave, because when Maung Tok marricd 
Ma Hlaing he brought Maung Té with him as ason, and Maung Té 
consequently took the position of a son with a step-mother irrespec- 
tive of the actual status of his own mother. In this connection reli- 
ance is placed on the Burmese expression used—pa— in sections 8. 
and 9, Chapter X of the Manugyé Dhammathat. — 


The position of an auvatha son is indeed Claimed for Maung Te 
The objection to this argument seems to be that it goes too far. To 
give such an effect to a subsequent marriage by the father or mother 
of a child not bora in lawful wedlock would be to deprive the children 
of the regular marriage, and the surviving husband or wife of the 
advantages which are expressly conceded by Buddhist law. The 
Manugyé Dhammathat at the end of Chapter X (page 315, second 
edition) provides for the illegitimate or bad children succeeding to 
the inheritance only on failure of legitimate offspring and for the suc- 
cession solely of avratha children, when there are such (page 314), to 
the exclusion of the eleven other kinds, who are entitled to no more 
than what they have been putin possession of. It would be anomal- 
ous if one of the inferior classes of children were allowed to inherit 
in preference to the issue of a regular marriage because the latter was 
with a second instead of first husband or wife. If the contention for 
plaintiffs were sound, it would seem to follow that, for example, an 
adopted child (not £¢t#2ma) would, in the event of asecond marriave 
be entitled to claim from the natural children of that marriage a much 
larger share than the one-sixth allotted by section 25, X, p) ae ee 
result hardly likely to be in contemplation. : ee 


After a careful comparison of the several Dhammathats Iam unable 


to find anything to support the idea that a second. marriage can place 

. mi I an he would 
be in under the first marriage, or in the case of there being issue’ of 
the first marriage surviving. : 


t 


. The contrary seems to be implied in such rules, as are laid down in 


: . ee he grand- 
parent’s estate to the grandchildren born after a lawful. marriage even 


-with a slave to the exclusion of the grandchildren born in an irregular 
-union with a, freé woman although they were with (fa) the father when 


he married the slave-mother. 
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1, 26, 35,-~but it may be doubted whether this cozy 
icssion unless it is understood in a limited or special 
sading principle of Buddhism in this respect see: 
vo rmenogamy than polygamy. Near the end of the 42nd sec 

of Uhe sixth chapter of Manugyé it is written 
Weihandaya, after making an offering of his wife Shin Madi 
i for cver be able to confine his desires to one wife, returned 
ny 1s of gold and gems fell repeatedly in the palace as deep zs the 
ankles or som: s even the kuces, as recorded in the holy bocks.” 

Again in section 24 of the fifth chapter it is said— 

“{lis not only when the one has taken a paramour, or the other 2 lesser wife, er 
uses violence tewards the other, that there is the tight to separate; ” 
which seems clearly to imply that the right of having more than ou 
wife is not recogaized. So paragraph 28 ia the table of conteats of 
the twelfth chapter is— 

« The law of separation from a head wife on taking a second ;*"" 


and 29.is—~ 

“ The law of separation from a lesser wife on living with the head wife.’ 

In section 3, Chapter VIUI, the husband’s general power of making 

ae ne as, gift, though without the knowledge of his wife, is 
i Hie. 230) Secon expressly limited where the person to whom the gift 

5 is made is a lesser wife or concubine. 

Section 132 of the Wunnana Dhammathat is as follows ;-- 

“A man says to a mother and father: ‘I have no wife.” That mother and 
father, believing that it is really true that he has none, give him their daughter in 
marriage. If afterwards a son or wife turns up, whether one or two persons’ 
children of that gcod man’s son must be given, then he may stay with his new 
wife. If there are no sons and daughters, they may live together only when the 
greater wife makes her husband over to his new parents-in-law; if she does not 
make him over, they cannot live together anc the presents cannot be received.” 

Mr. Jardine’s note to this translation quotes sectfon 116 of Aan: 
Thara Shwe Myin to the same effect. 

When a plurality of wives is spoken of, as iu section 48, Chapter I], 
and section 37, Chapter X, Manugyé, the four or five classes are men- 
tioned and among them the Pona or Brahmin, and in the latter section 
the Brahmin, husband is spoken of, from which mention a reference 
to Hindu rather than to Buddhist law may be inferred. Section 38, 
Chapter X, seems to have the same reference, for it speaks of the 
several wives sharing according to their class. 

On the other hand, sections 46 and 47 of Chapter II and sections 
40, 42-and 43 of Chapter X make mention of the head wife, the lesser 
wife, and the six kinds of concubines, the lesser wife being men- 
tioned only in Chapter III, and the free concubine being spoken of in 
Chapter X. 

“In the other Diamm athais where a plurality of wives at the same time 
is spoken of, the mention of the four or five classes and of Brahmins 

























Ma Sawe Ma 
Ue 
Ma Hraree. 


Ma.Sawe Ma 


.% 
Ma Haine, 


i50 UPPER BURMA RULINGS. [ 1892— 





Buddhist Law—Inheritance. 





* 


or Khatttyas (Kshatriyas) glso shows the allusion to Hindu law and 
Hindu customs, as in sections 2, 3 and 4 and 33 of the Wunnana, sec- 
tion 34-0f the Mohavicchedani, and section 22 of the Dhammavilasa. 

The. expression ‘lesser wife’ or maya.ngé seems to be ambiguous 
as meaning a second wife taken either before or after the death of a 
first wife,—see Manugyé X, 6, and the fifth kind of children on page 
313; Wunnana.23 and 24, Mohavicchedani 35, Dhammavilasa 29. 

It is a remarkable thing that in the 81 sections of the chapter on 
Inheritance, X of Manugyé, the only provisions regarding contem- 
poraneous wives and their. children should be those in sections 37 and 
38, which seem to have special reference to Hindu usages. The 
general scheme of inheritance is drawn up entirely on the basis of a 
man having but one wife at a time and not marrying another till the 
first is dead or divorced perhaps. 

In consideration of actually prevailing habits, provision is made for - 
the case of a man entering into union with other women besides his 
wife and having children by them, but the inference is that there was 

* TheMaingkang Only one recognized, lawful wife. Ina case in 
Atwinwun; — Civil. this. Court concerning the estate of an ex-official * 
Appeal No, 12 ef of the Burmese Government it appeared that only 
1892. ; one of the persons called his wives was acknow- 


‘ledged as such and permitted to appear at Court ceremonies. 


The Attathankepa, like the other Dhammathats, mentions the 
Brahmin class of-wife in section 230, but in sections 231, 233, and 
234 it’ speaks only of wives of a high and low class, and of wives 
living together and eating out of the same dish with the husband, 
and in the latter case it is said that the son of the wife first married 
is to be constituted the auvatha, unless he is unfit, in which event the 
competent son of any wife can be taken, This provision was 
probably introduced for ‘the protection of the hereditary rights of 
succession of officials and others. But in section 227 of the same 
work both the concubine and the slave are spoken of as wives, and 
called apyaung maya and kyun maya, and: it is- doubtful how far the 
word wife may be employed merely as‘a courteous title. 

Section 233; after providing for the auratha, says that the rest of 


‘the property is to be. divided among the remaining wives and their 
- children according to their class, but does not state what thé shares 


are to be. . ee « a eee 
Sections. 40.to 43:0f Manugyé lay down the* rules of inheritance 
where there are.or have been a head wife, a free concubine, and slave 


concubines, and similar rules are contained in sections 227229 of the 


| Attathankepa. 


These rules. give the head wife four and the free concubine three 


. shares:respectively-out of seven. when the slave concubines get nothing, 


and-they’ give thé children similar. shares. 
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This last part of the rules, however, is very obscure, and section 
‘229 of the Altathansepa only allows the children to divide when the 
wives have dicd after the property had come into their possession. 

Section 55 of the Dhammavilasa grants four shares to the maya’s 
children, two shares to the apyaung’s children, and a share anda 
half to the slave’s children on the death of the father and mother, but 
which mother it does not say. 

Section 33 of the Dhammavtlasa allows three shares to a superior 
wife and two shares to an inferior wife, and the same shares respec- 
tively to their children, and equal shares if the superior wife has no 
children while the other has, and a similar division is made in sections 
231 and 234 ofthe Attathankepa. But.in section 208 of the AZta- 
thankepa it is laid down that.a eztzma son, who in section 150 is 

. defined as the son of an apyaung, is only to get one share out of 53, 
the auratha taking four shares, and the £ettasa, or son of a slave, half 
ashare. This rule is the same as that contained in section io of th 
Wayaru Dhammathat. 

Here probably the point would be whether the child of the 


subsequently married wife would be entitled to be classed as auratha. 


= the child of the previously taken apyaung or inferior 
wife. 


The matter is.thus one of great difficulty and its investigation has 


required much time and trouble. 


It has been discussed, but not settled, in the case reported at page 


225, Selected Judgments and Rulings, Lower Burma, 

It is not easy to determine among the conflicting rules referred to 
above, but after giving the subject the’ best consideration I can, the 
conclusion | arrive at is that the provisions of Buddhist law which 
come nearest this case are those relating toa head wife anda free 
concubine, and a superior and inferior wife, which have already been 
quoted. The former are alittle complicated by the introduction of 
slave concubines, and any way, the difference between the shares in 
the two cases is insignificant, only about one-thirty-fifth, so that the 
proportion of three to two may be accepted. 

For the reasons set out above, the status of Maung Te cannot be 
taken as that of. the son. of a former regular marriage so as to make 
the rules regarding itheritance between a step-son and step-mother 

‘applicable. If they were, the sections of the Dhammathats to be 
applied would not be section 8, X, Manugyé, and 214, Attathankepa, 
as quoted by the Court of First Instance, but section 220 of the 
Attathankepa’ would be relevant as the step-mother has a ‘daughter 
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by the deceased father. This section gives five-eighths to the step-. 


son, and three-eighths to the step-parent and children. 

Treating Maung Té then as the son ofa free concubine or lesser 
wife, the respective shares of the plaintiffs and defendants will be 
two-fifths and three-fifths. ve 
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The decree of the Lower Appellate Court is set aside, and there 
will be a decree for plaintiffs for two-fifths of the estate, the estimated 
value being Rs. 4,768-6-9. 

In a case of so much difficulty the costs in all Courts will have to 
be borne equally by both parties. 

The costs in the Courts below should be calculated on the amount 
originally claimed only, and the Court fees which the parties Have 
been obliged to pay on the excess should be refunded to them. 


1896. | UPPER BURMA RULINGS. 153 





Buddhist Law—Inheritance. 





Buddhist Law—Inheritance. 


Before G. D. Burgess, Esg., C81. 
MA HLAING ann MA THAW v. MA SHWE MA ann MAUNG KYWE, 


Review of judgment. “ Sufficient reason.” Where it is requisite for the ends of 
justice a review can be granted where there is an apparent error of law or where 
the decision has proceeded on a mistaken view of law, but not because of a ruling 
of law later than the decision of the case, nor for the purpose of re-arguing the case 
on previous materials in the mere hope of inducing the same court to take a differ- 
ent view. The law in question ought to be sufficiently settled and determinate to 
permit of its definite ascertainment. 

Buddhist Law.—Position of lesser wife or concubine taken during lifetime of chief 
wife and with her consent. Right of son of such lesser wife or concubine brought 
up by father like the offspring of a regular union to share the inheritance with a 
second wife and child. 








References. 

Manugye, X, 40, 41, 42, 37, 38. 7 Mad. 307. 

Il, 46, 47, “7 to W. R, 143. 
Wunnana, 2 and 5, S. J.,.L. Bi 3d 
1. L. R. 6 All, 292, g All. 36. 
24 W.R. 186 and 382. to Mad. 357. 
t Bom. 543. 14 Cal. 627, ‘ 
11 Cal. 775. U. B. R,, 1892—~96, p. 145. 


1 Cal. 184, 

By arrangement between the parties this application for review of 
judgment has been argued both on the question of its admissibility 
and on the merits as the most convenient way of dealing with the case. 

The application comes under section 85 (1) of the Civil Justice Re- 
gulation ;* by which a decree or order may be reviewed “for suffi- 
cient reason.”’ The applicants have no other remedy than a review, 
and consequently it is proper to be careful to see that they are not 
shut out from any relief which justice requires should be given them. 

On the éther hand the case has already gone through two appeals, 
and the applicants have succeeded so far in obtaining a modification of 
' the original decree against them. 

The facts of the case, so far as they could be ascertained, and the 
questions arising out of them are set out at length in the judgment 
in second appeal, and it is unnecessary to go over most of thex 
again.t : 

The questions in the case were whether the plaintiffs as heirs and 

representatives of Nga-Té were entitled to a share in the estate of his 
deceased father Maung T6ék; and, if so, what share, or whether they 
were excluded from the inheritance by Maung Ték’s widow and 
daughter, the defendants, by reason of the imperfection of the union 
between Maung T6k and Nga Té’s mother Ma Le. It was decided 
that the union. was such that Nga Té had a claim to the inheritance, 
and the plaintiffs were «warded the share which was supposed to be 
allowed under Buddhist law to a lesser wife or concubine and her 
issue, and a review of this decision as being incorrect is now asked for. 





* 1G Civil Procedure Code, 623,] 1 + See page 143. 
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' The application has been opposed as inadmissible, and a number of 


cases have been cited to support the objection. They are those re- 
ported at 6 All. 292 ; 24 W.R. 186 and 382; 1 Bom. 543; 11 Cal. 775; 
1 Cal. 184, and 7 Mad. 307; while on the’otherside, those at 10 W. R. 
143 and Selected Judgments and Rulings, L. B., 33, have been quoted. 
Besides these reference may be made to 9 All. 36, ro Mad. 357, and 
14 Cal. 627. 

The result of these various cases seems to be to show that where it 
is requisite for the ends of justice a review can be granted where therc 
is an apparent error of law or where the decision has preceded on a 
mistaken view of law, but not because of a ruling of law later than 
the decision of the case nor forthe purpose of re-arguing the case on 
previous materials in the mere hope of inducing the same court totake 
a different view, I think also that as I pointed out in another recent 
case of the same kind in which the learned. Advocate for the present 
applicants resisted the admission of the application for review on 
much the same grounds as are now urged against himself, the law in 
question ought to be sufficiently settled and-deterideate~to permit of 
its definite ascertainment. Where the law itself is so uncertain that it 
is impossible to say positively what it really is, the remedy of a re- 
view can hardly be properly applicable. In the present instance this 
is the condition of the law, and the application for review is practi- 
cally directed to a re-arguing of the whole case, and it is greatly to be 
‘doubted whether a review could correctly be allowed under the cir- 
cumstances. 

As this is a peculiar case, however, and there is no precedent ap- 
parently, I will consider the objections that have been taken in the 
application. 

The first two grounds are that the plaintiffs’ suit ought to have 
been dismissed as they failed to prove their alleged status, and that 
the defendants were prejudiced in appeal by having to meet a differ- 
ent case from that disclosed in the plaint. 

As to the latter point, there does not seem to have been any sub- 
stantial variation in the presentation’ of the case. Maung T6k was 
married to Ma Chin Baung, and she having no children, he took to him 
Ma Le, who entered his household with Ma Chin Baung, and Ma Lé 


- bore him a.son, Nga Té. The circumstances are similar in their way 


to those described as having occutred in the families of the Hebrew 
patriarchs. ‘The plaintiffs call Ma Lé Maung Tok’s wife, and it was 


considered doubtful whether she ought to be deemed @ concubine or ‘a 


lesser wife. But it does not seem to be of any essential consequence 
whether she should properly be described as one or the other. They 
are beth spoken of as maya or wife in Burmese, and the exact distinc- 


' tion between them, if any, intended by the Dhammathais is obscure. 


The share given by the Manugyé to the concubine would apparently 
be somewhat moré than that of the lesser wife, but the difference is 


‘trifling and perhaps accidental, and it is the smaller share of the in- 
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ferior wife which has Lecn given to the plaintiffs. The positice of 
Ma Lé was in one way perfectly clear throughout! the case, that is, she 
was a lesser wife or concubine, or whatever the correct designat 
may be, taken by Maung T6k in the lifetime of his lawfal and cl 
wife Ma Chin Baung. The view taken in the judgment is that 
principle of Buddhist law is that a man should have but one wife, but 
that in practice relaxation of theory is allovwed, and a state of concz 
age or living with lesser wives is recognized, and provision is made fer 
these lesser wives and their offspring sharing in the father’s estate. Ii 
is therefore immaterial in regard to Ma Lé whether she is called cez- 
cubine or wife provided she was otherwise eligible to inherit. I¢ ma 
be observed that the sections of the Menupyé rclating to the positi 
a free concubine and a head wife,-=%, 40, 43, atid 425+ aremention: ¢ 
in the judgment of the Court of First Instance as haying been brought 
forward in the arguments, so that the genera! nature of the claim made 
is clear enough. 

But it is argued that whether the woman be wife or concubine, it is 
an essential condition that she should be living and eating with the 
husband. It is a singular thing that in section 42 of Manzgy2 the 
free concubine is expressly spoken of as one that does not eat to- 
gether with the head of the family, It is argued that the meaning of 
the term free concubine is doubtful, and that the free concubine to 
whom shares are allowed cannot be the concubine previously men- 
tioned as eating along with the husband ; but as the section enume~ 
rates six classes of coacubines and leaves only five after providing 
specially for the free concubine, the conclusion is irresistible that the 
person meant must be the free concubine previously spoken of and no 
one else. But it is not necessary to lay stress on this particular 
point. *According to the evidence, Ma Le was living along with 
Maung Tok and performing the houschold dutics, and it may he in- 
ferred that she ate along with him is the absence of anything to the 
contrary. It has to be remembered that tix defendant Ma Hiaing 
was married to Maung T6Ok as much as 22 ycurs ago, and if it is 
correct that Nga Té was born as far back as 3219, that makes a 
period of 36 years ago, and it is unreasonable to expect evidence of 
details to be produced after such a lapse of time. As argued for the 
defendants, the union between a Buddhis: husband aud wife is of the 

_nature of a partnership and joint-stock conceia, in which property is 
acquired by the combined exertions of both, but there seems to be ng 
reaosn why Ma Lé should not be deemed tc have been doing her share 
as a connubial partner, especially when there was a chief wife and 
the property was miainly imsoveable and derived from her family. 

The casé rests principally upon the evidence of the witnesses that 
Ma Lé was understood to be and was regarded as the wife of Maung 
Ték and upon that concerning the education and general treatment of 
Nga Té by his father. It is probably correct to say, as has been gaid 
on the part of defendants, that the subsequent treatment of Nga Te 
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could not cure a defect in his birth as, against other heirs as near in 
blood as himself, but the evidence as to this treatment is of great 
importence as going to show the character of the union with his mother 
in the eyes of his father. His treatment appears quite inconsistent 
with that of a son barred from inheritance by the obstacle of illegiti- 
macy. On the contrary, it was such as would naturally be expected 
from a father towards his recognized son and heir. If the father 
meant to discard Nga Té, he would naturally have sent him away and 
kept him away when he removed the mother from the house, but this 
was not at all what was done. He was kept as he might have been if 
his mother had been regularly divorced. It is objected that the 
mother submitted to the position assigned to her and did not resist 
being put away without obtaining a share of the property. But she 
was not absolutely put away with the severance of every tie. She was 
given a residence in the compound, and as she was an inferior wife 
or concubine, and as the property came from the chief wife's family, 
she may not have been in a position to claim any division of property. 


It is admitted that if she were a regularly married wife and were divorc- 


ed, the claims of her son to inheritance would probably be unaffected by 
the divorce. Similarly, it would seem that, if she were a wife of in- 
ferior position or a concubine and were put away, the separation would 
not necessarily deprive her son of any claims he might have to inherit 
before that event took place. 

Reference has been made to sections 37 and 38, X, Manugyée, and 
sections 46, 47 and 48, Chapter III, and to sections 2 and 5 of the 
Wunnana, and to the different classes of wives and the effect of their’ 
living in ‘separate houses, and to the different degrees of responsibility 
of the husband for the debts contracted by a head wife, a lesser wife, 
and a concubine respectively. But this is not a.case of am e¢n-gya or 
separate household; and as to debts, it is remarkable that the huse 


_ band is required to pay the principal even when the debt has been 


incurred by a concubine who does not eat with him. This provision 
implies a recognition of the lesser wife and concubine which is con- 
sistent with the provisions in Chapter X, granting the concubine a 
share in the inheritance. Sections 51 and 52 of Chapter X have also 
been quoted, but they do not seem to be applicable to this case, It 
appeats clear from these sections that-even a child bora before wed- 


‘lock can inherit his ‘parent’s property, and that it is only with respect 


‘to the grand-parent’s estate that he is not admitted to ashare. The 
‘object is plain. It is to uphold parental authotity“by punishing dis- 


obedience with disinheritance. Where testamentary power exists 
‘disobedience can be checked and punished by suitable provisions in a 


will; where it does not exist its place is supplied by a hard-and-fast. 
rule ‘of exclusion like the present. The learned Advocate for defend- 
ants would in this instance place Maung Tok in the position of the 
grand-parent, the second plaintiff being his grandson, but obviously 
these are not the real relative situations. In this instance Maung Tok 
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is the father and the offender, if there was one, and the only question 
is whether his son Noa Té could succeed to his property. 

Maung Tdk was already married, aud there is nothing at ali in the 
case as to his heing under any parental control. Maung ‘VOk ia 
taking Ma L& had nobody to please or consult but himself an‘! bis wife 
Ma Chin Baung, and presumably be got his wife to consent te the 
connection for she allowed mother and child to live in the same ho:se- 
hold, and from herr position as chief owner of the property and rsie- 
tress of Ma Lé there can be no doubt of her power to have driven both 
of them out of the house if she had chosen. The union must therefore 
be taken to have had Ma Chin Baung’s approval, and this alone goos a 
considerable way towards showing that the union was one that could 
properly be recognised. There is alsoto be taken inte account the 
general presumption in favour of the existence of the relation of hus. 
band and wife between a Burmese man and woman living togcth 

One of the grounds stated in the application is that Nga Te’s mother 
was a slave concubine, but this has not been pressed at the hearing, 
and it could not.be sustained. Another objection is as to the status 
of first plaintiff as Nga Té’s wife, but this seems to have been drop- 
ped, and it has been brought forward any way at too late a stage of 
the case. 

The other objections are as to Nga Te’s exclusion on account of 
illegitimacy, and as to the shares into which the estate has beer 
divided. 

The former matter has been discussed above. Mlegitimacy is an 
ambiguous and inconvenient word to employ in regard to Duddhist 
law. It does not appear in the original Burmese. What is meant by 
the term is incompetency to inherit under certain conditions, or in- 
feriority and postponement of claims to inherit to those of other heirs. 

The,case, as already observed, is not a satisfactory one, but on the 
whole there seems to be enough to establish such a union between 
Maung T6k and Ma Lé as to-prevent their son from being entircly 
excluded from the inheritance because of the subsequent more formal 
union with Ma Hlaing. 

As to the shares, there is no doubt considerable difficulty, because 
such a case as the present does not appear to be clearly provided for 
anywhere. It has been said that even aa auratha son would be en- 
titled only to a fourth, but that rule refers to the eldest son of the 
same parents taking his share out of the cstatc as against his own 
mother and brothe:s and sisters, which is not the case here. 

The rales laid down in thy Dhammathats previously quoted in the 
judgment in appeal give, apparently, the respective shares that have 
been awarded in the case of a head wife and a lesser wife or concu- 
bine, and no other rules more applicable to the circurnstances have 
been brought to notice. _ z . 

The most doubtful thing probably is whether thesc provisions are 
not of an obsolete and archaic character and unsuited to modern con- 
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ditions and the current views of the people on matters of inheritance 
though in this respect it is to be observed that the plaintiffs’ witnesses, 
some at least of whom ought to be able fairly to represent Burmese 
sentiment, do not seem to find anything anomalous in the claim 
put forward for Nga Té to half the estate. But it is the rules of the | 
Dhammathats that have been relied on throughout the case, and no 
attempts have been made to offer evidence of customs overriding them. 
It is therefore these rules that have to be looked to, and it cannot be 
said that the guidance is satisfactory. But if the shares awarded are 
incorrect, what are the right shares ? and to this question no distinct 
and definite answer can be given, or at least none is at present forth- 
coming. If the division made were set aside, and the proper shares 
were reconsidered, it would be necessary also to reconsider the 
refusal of the claim on behalf of Nga. Té to the share of a step-son to 
the property of his father brought by the latter into a second marriage. 
It is to be remembered that the estate was hot the jointly acquircd 
property of Maung T6Ok and Ma Hlaing, the defendant, but that 
Maung ‘T6k had it before he took Ma Hlaing to wife and derived it in 
large measure from his first wife Ma Chin Baung, who was Ma Lé’s 
mistress and apparently approved her union with her own husband. 

It is also to be remembered that Nga Te was duly brought up asa 
lawful son, and would presumably have been sole heir it there had 
been no second marriage, it is therefore consistent with equity that, 
notwithstanding the sccond marriage, Nga Té and his heirs should 
not be totally disinherited, but should have preserved to them a fair 
share of the property to the maintenance and protection of which Nga 
Té apparently contributed as well as Ma HJaing. Whether the rules 
of Buddhist law relied on in the decision of the case were intended to 
cover and provide for such a set of circumstances it is, of course, very 
difficuit to say, but I do not see how, on the existing materials, which 
are all we have to go by just now, it is possible to get any nearer the 
correct determination of the point than we have gone already. The 
view taken may, of course, be wrong, and if this were certain, and if 
there were the means of making sure of the right view, I need not say 
that I would set aside the decree and re-decide the case in conformity 
with the rule properly applicable. But there is nothing to ensure that 
a re-decision would be more likely to be correct under the particular 
circumstances than the original decision. This being the state of 
things, Iam obliged to come to the conclusion that if the application 


- for review should not be rejected it ought to be dismissed, It is acy. 
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Pefore G. D, Burgess, Esq. C S.1. 
MA SEIN NYO v. MA KYWE. 


Buddhist law—Iuheritance—Position of daughter of divorced wife who lives with 
her mother or mother’s family and not with her father. 


The deceased Maung Myat No left a wife Ma Kywa, the defendant, and a 
daughter by her, Ma U Gywé. He had previously had other wives, of whom one, 
Ma Kyi Su, was by mutual consent divorced some 16 years before. By Ma Kyi 
Su he had a daughter, Ma Sein Nyo, the plaintiff, who went to live with her ma- 
ternal grandmother and the mother, who, having remarried, subsequently resided 
in the same house. Ma Sein Nyo never lived with her father but only visited him 
from time to time. € 

All Maung Myat No’s property was apparently acquired before his marriage 
with Ma Kyi Su or after his marriage with defendant. His sister Ma’ Kaung 
Gywé jointly owned part of the preperty, She divided it with after his last mar- 
riage and by an instrument of transfer conveyed her share to him and his wife, 
the defendant, partly for the purpose of a religious trust, partly .in consideration 
of the payment of debts, and partly as a gift. Plaintiff sued for a three-fourths 
share of the whole estate. The first Court gave her a half share of the ancestral 
property and no share of the huiipasén lettetbwa property acquired after the 
marriage with defendant on the ground that she had not duly maintained the 
filial relation, Defendant did not appeal and plaintiff appealed unsuccessfully. 


In second appeal by plaintiff, held— 


that plaintiff was not entitled toa three-fourths share of the estate as 
she was not brought into the second marriage by the father, and 


probably was not entitled to any share at all, the principle of Bud-" 


dhist law being, in the absence of testamentary power, that the 
continuance of the family tie for purposes of inheritance should be 
manifested by plain and unmistakabie outward signs, and there 
being apparently no clear reason for the distinction drawn as to the 
right of inheritance in respect of ancestral and non-ancestral pro- 
rty 5 
that) it plaintiff was entitled to any share, it was not necessarily a half, 
the deceased having left not only a widow but also a daughter by 
his last marriage ; 
that the trust property was not part of the estate subject to division ; 
that the property transferred by Ma Kaung Gywé was not ancestral but 
acquired during the second marriage ; 
that a child having no vested interest in the father’s estate during his 
lifetime, deceased could dispose of any of his property he liked, and 
acquire other property with the proceeds, and that the property so 
acquired tcok a new character and not that of the property disposed 
_.0f so as to be subject to the same rules as the latter ; and ; 
that the current income of all property being hxitpazin lettetbwa any 
‘property acquired by the expenditure of such -income would be 
ee ' the same, f Ta 
References: 
Manugyé, X, 6, 7, 8, 66, 67, and page 319. 
—— XII, 3, and page 346. 
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IN this second appeal the appellant is the original plaintiff who sued 
the defendant-respondent for a three-fourths share of her deceased 
father Maung Myat No’s estate valued at Rs. 11,791-8-0. The Court 
of First Instance, after deducting certain portions of the property 
claimed, gave the plaintiff a decree for half of the remainder, and this 
decree was confirmed in first appeal. The plaintiff. again appeals, 
being dissatisfied with the share awarded and with .the exclusion of 
part of the property from the division of assets. 

The main points in question are explained in the judgment of the 
Court of First Instance, with’ which the Subdivisional-judge has evi- 
dently taken a good deal of pains, and which is-described by the Lower 
Appellate Court as carefully,considered, lengthy and elaborate— 

“In this case Ma Sein Nyo, daughter of Nga Myat No, deceased, sucs her step- 
mother Ma Kywé, the widow of Nga Myat No, for her share of the property in 
herited by Ma Kywé from the deceased. She claims a share of three-fourths of 
the whole property, which share is set out in the plaint as amounting to 537 saks 
on paddy-land, 54 toddy trees, and 1,155 baskets of paddy. 

“ Plaintiff is the daughter of deceased by his first wife Ma Kyi Su. Ma Kyi 
Su married Nga Myat No about 30 years ago and lived with him for fourteen 
years, there were five children of the marriage, of whom plaintiff is the eldest... At 
the end of the fourteen years the parties were divorced by mutual consent, plain- 
tiff going to live with her grandmother, and shortly afterwards in 1243 B.E, Nga 
Myat No married defendant. 

“Nga Myat No died inthe latter part of r254 B.E. Defendant in answer to 
the claim states that all the property inherited from Nga Myat No is hazttpasén 


' lettetpwa, or property acquired since her marriage with him, to which plaintiff 


having ceased to act as a daughter to him, has no claim whatever; that of the 
lands claimed by plaintiff some lands were sold in order.to build a kyaung’, some 
were set apart by deed to maintain the kyaung, 30 saitks of land were given to 
her as kanwin, and 75 satks were given by Nga Myat Noto his daughter, Ma 
U Kywa, second defendant, as ¢hintht. In support of these statements defen 
dant has filed certain documents, 


‘Tie following issues have been fixed in the case :— 


*©(1) What portion of the property'was acquired by plaintiff’s father before 
: and after his marriage with defendant Ma Kywé? 

“(2) Did-plaintiff after her mother’s separation from her father maintain 
the filial relation towards her father in such a manner as to entitle her 
to inherit any part of his property ? 

(3) To what share of the property, if any, is plaintiff entitled 7 

“ As regards the first issue defendant claims that the whole property is huzipa- 
gon Lettetpwa, that is to Say, property acquired since her marriage with deceased, 
and that Nga Myat No at the time of his marriage had no property. he facts 
appeared to be as follows :— : 


“ At the time-of- his marriage with defendant Nga Myat No was living with his 
sister Ma Kaung Gywé on the produce of undivided ancestral property amount: 


"ing to about 500 sais. Shortly after defendant’s marridge the property was 


divided, Nga Myat No and Ma Kaung Gywe each taking half, Further, Ma 


~-Kaung Gywé, after setting aside 60 sazks of land known as. Myingaung and 
‘Kandi, in order to support the expenses to build a kyaunxg,.and alsg another 


60 satks Kyetthagaing land and Myaunggya to be séld in order to build a 
kyaung, and also giving 30 satks of Kyaungshebin latds to defendants, executed 
a deed of gift giving all her property to Nga Myat.No and Ma Kywé on.condi- 
tion of their paying debts for her amounting to Rs. 555. > aa 
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Now as regards this property, the question arises whether it can be held to be 
hnitpazén or joint property, and as regards Nga Myat No’s original share of the 
divided property, the answer is certainly in the negative, as Nga Myat No was in 
possession ot his undivided share before his marriage with defendant. As regards 
the property reccived from Ma Kaung Gywé setting aside the 120 satks of land 
above-mentioned, which are held in trust forthe support of the &yaung and for 
the present gift of 30 saiks givenas kanwin to defendant, the question arises 
whether this can be claimed as huitpasén. Lthink not. If is true that the pro- 
perty was handed over by Ma Kaung Gywé shortly before her death, in a deed of 
gift on consideration of a debt of Rs. 555 being paid, but.the amount of the debt is 
quite incommensurate with the actual value of the property, and as Nga Myat No 
was the natural heir cf the property 1 do not think that the fact of his having 
been put into possession of it before the death of Ma Kaung Gywé makes any 
difference to the fect that it is inherited ancestrak property. Therefore following 
Jardine J. in his ruling in the case of Nyah we Ngin vy. Ma Min Dwée, where it is 
laid down that ancesiral property inherited during marriage is not huttpasén or 
joint proverty, I do not think that defendant’s claim in this respect can be upheld. 
As regards the 30 sazks given as zanwin by Ma Kaung Gywe, the gift-is, I 
think, a personal gift to defendant and is her thznth? property and not hnztpazén, 
Besides these lands there are alsoceriain lands bought by Nga Myat No after his 
marriage with Ma Kywé. Ten saiks of land called Nipasegin and 20 saiks of 
Dangywe lands. : 

“¢ Nga Myat No alsoredeemed certain bvbabaing lands belonging to defend- 
ant ‘Lezit chaung’ go saiks, Kaunggu 25 sazks, Taungkanle 30 satks, These 
three were mortgaged by defendant’s mother, and defendant onthat ground claims 
them as bobabaing and her private property. Thisclaim cannot, I think, be up- 
held. ‘he lands were redeemed by Nga Myat No with money obtained from 


the produce cf his own fields, and they must thezefore, together with the fields 


bought by Nga Myat No, be classed 4s hnitpasén or joint property. 
““ The above appears to include all the landed property possessed by Nga Mya 
No. 


“On the first issue therefore I find that only the fields last mentioned as being” 


bought by Nga Myat No, after his marriage with defendant, can be classed as 
hnitpazén or joint property acquired during his marriage. The remainder, set- 
ting aside the lands above referred to as set aside for the purpose of maintaining 
a kyaung, and the land given as kanwin, must be classed as ancestral property. 
Of this ancestral property, however, defendant claims that 105 saiks, Thabin and 
Taungesingén lands, were given to second defendant Ma U Gywé, daughter of Ma 
_Kywe, by her father Nga Myat No as thinth? on the occasion of the ear-boring cere- 
mony. In support of this claim a deed of gift is put in, the genuineness of which I 
see no reason to doubt, though plaintiff attempted to discredit it. A question, how- 
ever, arises whether the gift is valid. Now it is laid down in Manugyé, page 317, 
that gifts made to children at the first ear-boting, though the parents may indis- 
putably have made them, if the children have not been put in possession they shall 
not be called. tkinthz, and though there be a written agreement, they shall not by 
law obtain them. The question therefore arises whether Ma U Gyw was ever put 
in possession ‘of their lands, for if this was not done I do not think that the gift can 
be upheld. <Alsoa further question arises, whether, even if Ma U Gywé were put 
in possession, the gift was valid without the consent of plaintiff being obtained. 


“| therefore fixed the folowing additional issues -— 
“(1) Was Ma U-Gywe put in actual possession of the lands mentioned in 
the deec of gift ? 
“(2) Was the gift, if made, valid or nut ? : ; 
“Onthe first issue defendant produced additional evidence to show that Ma 


U Gywé was put in possession of the lands conveyed to her by the deed of gift ; 
but they have, I think, failed to make out their case on this point. The witnesses 
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who are called only said that the deed of gift was equivalent to possession. It 
has, however. been laid down by Sandford J. (Nga Po Mizv. Ma Pu, page 44, 
Selected Judgments of Judicial Commissioner) following Manugye Dhammathat, 
Book 10, section 81,‘ that a written agreement does not avail to perfect a gift if 
children are not put in possession,’ and he goes on to say that there must bean 
actual enjoyment of the produce of land to perfect a gift. No evidence has been 
adduced to show that Ma U Gywe has enjoyed any part of the produce. 

“ Further, the gift is given on occasion of the ear-boring and it is admitted that the 
ear-boring has not yet taken place, and Nga An, one of the plaintiff’s witnesses, and 
himself, the writer of the document, expressly stated that the words in the docu- 
ment meant that Ma U Gywé was to take the lands when her ears were bored. 


“ On these grounds therefore I donot think that the gift can be upheld and 
therefore I give the first additional igsue in favour of plaintiff. 


“ This being the case it is unnecessary to argue the second additional issue. 1 
doubt very much, however, whether such a gift would be valid without the consent 
of plaintiff, who as co-heir to the property had a considerable interest in it. 


“The Shabin and Tau ngsingin lands will therefore go with the rest of the 
ancestral property of Nga Myat No and plaintiff will take her share in them just 
as in the other parts of the ancestral property. 

“We now come to the second issue which is as follows: Did plaintiff after her 
mother’s divorce maintain the filial relation to her father in such a manner as ty 
entitle her to inherit any portion of his property ? 

“ A considerable amount of evidence has been produced on this point, and the 
facts seem to be as follows: After the separation plaintiff lived with her grand- 
mother not far from her father’s house. She frequently went tosee him, and he 
apparently took an interest in her welfare. During his last illness she frequently 
visited him, and after his death had prayers read. I do not, however, think that 
this_is sufficient to support her claim to share inthe Anitpaséx property. She did 
not live with her father, she did not assist in acquiring the property. I find there- 
fore that she did not maintain the filial relation towards her father sufficiently to 
entitle her to share in the lettetpwa acquired after the divorce of her father and 
mother, In this I follow the ruling of Jardine J. in Mi Thaik v. Mi Tu (page tg, 
Selected Judgments). 

“We now cometothe third issue as to what portion of the property plaintiff is 
entitled toshare. Plaintiffis not entitled to any share inthe hrttpasin or joint 
Property. As to her father’s ancestral property I follow the ruling in the exactly 
Similar case of Nga Shwe Ngin v. Ma Min Dwe (page 110, Selected Judgments) 
and award plaintiff half as hér share. The paddy of which she claims. her share 
is hnztpagén, and plaintiff is therefore not entitled to any portion of it. I therefore 
deduct from the whole landed estate the fields already enumerated as hyttpasén 
and also the. fields given to defendant as kanwin and the fields set apart for the 


‘expenses of the kyaung, and order plaintiff to take one-half of the remainder. 


- © As plaintiff has only been partially successful, having originally claimed three- 
fourths of the whole, I order each party to pay their own costs.” pees 
In dismissing the appeal the Lower Appellate Cottrt observed that 
the Dhammathat relied on by the appellant, the Attathankepa, is not 
an authority accepted by the Chief Court of the province. This idea 


“is probably due to the fact that this Dhammathat is hot mentioned in 


the list of recognized authorities on Buddhist -law enumerated in 
Circular No. 120f 1892, but this list was probably drawn up before 
the Attathankepa was “introduced or acknowledged as a standard 
work. This book is a compilation or digest of the leading texts on 
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Buddhist law, and is believed to have been approved of and commonly 
accepted as authoritative during the reigns of the last two Burman 
Sovereigns. ‘The position among the Dhammathats is specially spoken 
of in the judyinent published in Circular Ne. 11 of 1893,* and it has 
been frequently referred to in other judgments of this Court. There 
is no reason, Urcrefore, why it should not be consulted and considered 
as one of the priacipal works on Buddhist law. * 

It appeared from the admission of the defendant Ma Kywé and 
other evidence that the land spoken of as sold by the deceased Maung 
Myat No had in reality been mortgaged, bat the Lower Appellate 
Court refused to make any change inthe decree on this account 
because it thought that the land not being ir possession of the defend- 
ant could not be sued for in the present suit and that the mortgagee 
would have te be joined asa party. Ibut it docs not appear that tie 
plaintiff wanted tc redeem the land, or to ds more thaa to get ber 
right toa share init (when it should become capable of division} 
settled, and it would therefore be necessary to take this property inte 
account like any other asset of the estate. 

As to the land set apart for the maintenance of a religious endow- 
ment the Lower Appellate Court treated the claim to it as a claim tc 
share in the administration of a trust which could not conveniently 
be tried together with the other claims in the case. The first twe 
grounds of appeal are that the Lower Courts have erred in not 
awarding plaintiff a share of this land, and that they ought to have 
given her a share subject to a condition to fulfil guoad her share of 
the obligations attached to the land. In the argument of the appeal, 
the circumstances of the transfer by Ma Kaung Gyweé of her share of 
the property tc he: brother Maung Myat No and his wife, are ob- 
jected to as suspicious, but there is ample evidence of the matter on 
record, and as tbe transaction took place some twelve years ago there 
is little probability of concoction, and the concurrent finding of the 
Courts below ot the facts may safely be accepted without question. 

From the-deed of transfer, then, and the resi of the evidence, it is 
quite clear that Ma Kaung Gywé made over these 60 sa¢ks of land 
called myingaung and kanké for the purpose of a daily offering of 
food to the péngy?s on her behalf, and that she appointed Maung 
Myat No and his wife Ma Kywé trustees to carry out her object. 
The property is thus no part of the deceased Maung Myat No’s own 
estate, and the plaintiff has no title fo a share in it as one of his heirs. 
If the trust should fail the question might arise of who is entitled te 
succeed to the land, but it dces not arise now. 


The next ground of appéal is as to the plaintiff's claim to a share ir: 


the 60 satks of land called hyetihagaing and myaunggya, which were 


disposed of by Ma Kanng Gywe for the purposé of building a kyaung. 








These lands are apparently those also named ¢é/o, and it seems that 
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they were not sold outright but were mortgaged. The equity of re- 
demption would therefore remain with Ma Kaung Gy wé and upon her 
death it would become the property of Maung Myat No by inheritance, 
According to the view of the Court of First Instance this property 
would therefore be subject to the plaintifi’s claim toa half share. | 
will return to this point afterwards. 

' ‘The fourth ground of appeal is an objection to the finding of the 
Lower Courts about the gift of 30 sazks of land to Ma Kywe as kanwin 
or thintht property. As to this it isonly necessary to say that though 
there may be no evidence of separate possession of this land by Ma 
Kywe it is immaterial because the land came into the possession of 
her and her husband, and the latter’s acceptance of the deed and the 
transfer of the land as kavwin was obviously an acknowledgment of 
his wife’s right to the land as kanwin, and that is quite sufficient for 
the purpose of constituting it Ma Kywe’s separate property. 

The fifth ground of appeal challenges the finding that the 20 sazks 
of land said. by defendant Ma Kywé to have been purchased during 
her coverture were the huzt/azdn or joint property of herself and her 
deceased husband and therefore not subject to partition. For this 
contention there seems to be no good foundation. The land may have 
been purchased with the proceeds of Maung Myat No’s inherited 
property, but that would make no difference. Such proceeds would 
belong’ to husband and wife jointly. In Chapter XII of the Manugyé 
at the end of section 3 (page 346, third edition) it is said: “ Property 
obtained by the royal bounty, property in possession at the time of 
marriage, property that either may have inherited from their parents 
after marriage, these and the profits on them shall be considered as 
property acquired during the time they were together, and in accord-' 
ance with this let the property be divided ;’’ but this translation is 
admittedly wrong, and what the original Burmese says is that after 
putting aside and preserving the capital of the several kinds of pro- 
perty enumerated the produce thereof is to be deemed Jetietpwe or 
jointly acquired property, This plainly shows that the income of the 
estate of deceased was the joint property of him and his wife, and 
whatever was procured by its expenditure would be joint property 
too. The sixth ground of appeal that this land was subject to division 
on the frinciple adopted by the Courts below therefore fails. @ . 

The seventh ‘ground of appeal is that it should have been held that. 
plaintiff was-entitled-to a share in the mortgage debt -paid off on the: 
425 satks of land‘ belonging to the defendant Ma Kywé’s mother, 
which were redeemed by Ma Kywé and Maung Myat No because 
this was. done from the usufruct of the latter’s ancestral lands. -In the 
argument. it*has been puinted out that some of Maung Myat No’s lands: 
were: sold, or mortgaged. rather, to effect the redemption, and it- is. 
contended that-in equity the result isto give thé redeemed land. the 
same-character_ as the original property disposed of and to subject it. 
to. the same charges. Virtually the argument amounts to this, that the 
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child has such an interest in the father’s property that he or she can 
claim to be protected against loss by the father dealing with his pro- 
perty and converting it into a new form. Bui it is admitted that 
under Buddhist law a child has no vested interest in the father’s pro- 
perty and cannot intericre to prevent him from disposing of it, and it 
that is so it is difficult to see what right there can be to the proceeds 
of the disposal or what power to control the father’s dealing with such 
proceeds in any way he may think fit. If the father chose to spend ali 
the money obtained by the sale of his property the child could not 
make him responsible for its reimbursement, andthe fact that instead 
of spending the money the father chooses to keep it or to buy pro- 
petty with it so as to make the money or the property subject to a 
different ruic of ivheritance cannot apparently affect the matter. The 
father might make a gift of such property to the person entitled te 
inherit it after the conversion, and the person entiticd tc inherit the 
original property if it had not been converted could not prevent him. 
Why then'should such person have a claim to interfere with the effect 
of the conversion by way of inheritance, an effect which the father 
must presumably have contemplated when he made it? 

It appears immaterial how the money to redeem Ma Kwyé’s 
mother’s lands was procured. The acquisition of the lands was made 
during Ma Kywe's coverture and the property resulting from the 
redemption must be taken as joint. 

The eighth ground of appeal concerns 1,155 baskets of paddy, the 
produce of the lands claimed. This was clearly joint property for the 
reasons given above 

The remaining grounds of appeal are that theshare awarded should 
have been three-fourths instead of a half; that the Courts below were 


wrong in holding that plaintiff had not performed her filial duties 


towartls her father in such a manner as to entitle her tc a share in the 
hnitpazin lettetpwa property and that she should have been giver a 
share in such property. , 

The respondent Ma Kywé and her daughter Ma U Gywé, who was 


ordered to be joined as a defendant in the case but whose name has 


not been brought formally on the proceedings, are in ar anomalous po- 


sition as they have not appealed against the share granted to plaintiff, 
although they still dispute the correctness of her whole claim. . 


They are, however, of course at liberty to accept the decree given as 
a’settlement of the matter and to object to go beyond it and give 
more, although séme inconsistency is involved in such treatment of 
the.case. The judgment of the Courts below do not explain clearly 
why the plaintiff is qualified to inherit a share of that portion of her 
i estate which has been distinguished as ancestra! property and 
‘disqualified to inhezit the other portion which has been found to be 
the joint property of himself and his wife, the defendant Ma Kywé- 
They have held that plaintiff has not maintained such a filial relation 
‘ with her father as would entitle her to share in the joint property, 
and consequently it must he assumed that notwithstanding this failure 
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of duty on her part, they consider that her claim to share in the 
ancestral property is not affected. It is apparently because plaintiff 
did not live with her father and assist in acquiring the property be- 
longing. to the second marriage that she has been excluded from. the | 
inheritance of such property, and this seems to involve the propo-. 
sition that neglect of filial duty is immaterial when the inheritance 
claimed is not that of property acquired during the parent’s. last 
matriage, a proposition for which there seems to be no authority in 
Buddhist law, : era 

As to the view taken by the Courts below of the insufficiency of 
plaintiff's discharge of filial duty I do not see any strong enough | 
reason for. dissenting from it. The second witness for plaintiff Maung. 
Aung Gyi speaks of Maung Myat No expressing a wish to divide. 
his property between his two daughters in order to prevent disputes- 
arising afterwards, but the defendant and her witness Nga An (No. 7)- 
say the father told plaintiff that she had no right to any property.., 
The mere visiting of her father by plaintiff would not be enough to. 
establish the continuance of the filial relation of an heir. There, 
would be no reason why all natural affection should be extinguish- 
ed between parent and child because there had been a separation of 
the parents, but that is a different matter from the maintenance of. 
the family bond constituting the title to inherit. It is urged: for ap. 
jéHant, however, that there was here a special arrangement because, 
in the deed of divorce alleged to have been executed between Maung 
Myat No and plaintiff's mother, Ma Kyi Su, there is a-clause pro-: 
viding that the children might live with whichever parent they pleased, 
But the exact intention of this provision is not apparent, and.it may 
have ‘been inserted because there were both a son and. a daughter,: 
and according to the usual rule the son would goto'the father and, 
the daughter to the mother. At any rate, the position of affairs is to. 
be ‘gathered from the subsequent conduct of the parties, and here-we 
find that the daughter went to live with her maternal grandmother, 


. which was'practically with. her mother, for the latter and her husband 


whom she took after the divorce have occupied the same house for, 
a number of years past. The daughter has never taken any. part, in 
her father’s affairs, she has never lived with him since she was an 
infant, and she is now 21 years old and she has: never-so muchas. 
stopped.a night in his house. Now, -it. appears to be clearly a princi - 


- ple of. Buddhist law that the child who is to inherit: must. aidiand. 
' cherish the parent,‘and live with him, or under suth -circumstances ° 


as: to show that filial duty is discharged according to ‘his wishes - and 
that the family tie:is.kept unbroken. In a country where testamentary, 


rights have not been generally recognized, and where the same man 


“ @r-woman frequently ‘forms and dissolves more than one matrimonial 


union, ‘it is a necéssary consequence that the continuance of the family 


-Yelation intended to ‘give a ‘right of inheritance shouid-be- manifested 


by, outward and-visible symptoms-sufficient to leave no reasonablé 
doubt of the true position of affairs, If Maung Myat No, the father 
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of Ma Sein Nyo, the plaintiff, had wished to show that she retained 
her.right of inheritance as a daughter, he would have had no difficulty 
in making this plain to his own family and to the world in general by 
having her to live with him or. by otherwise treating her as one of his 
heirs. The fact that he did not do so implies that he considered 
that-her relation to him in respect of inheritance had been finally 
settled by the divorce with her mother. , 

It is argued that the divorce did not affect plaintift’s right to in- 
herit her father’s property, since he did not surrender all his property 
to his wife at the divorce, as mentioned in section 54 of the Waun- 
nana, and again because she could not look after her own interests 
at the time, and it would be inequitable to deprive her of her right in 
consequence of the omission of her natural guardian, her mother, 
spécially to reserve it for her. The deed of divorce, which, though 
it has been objected to, seems to be sufficiently proved, and has been 
relied on for appellant for some purposes, and has not been con- 
ttadicted. by Ma Kyi Su, does not make a strictly equal division of 
the property, but makes a compromise by which each got certain 
property, but it does not appear why this should not be treated as 
a conclusive settlement between them on account of both themselves 


and tte children. Maung Myat No had altogether three or four wives, 


and -when be married Ma Kyi Su he was dinddund eye, so that when 
hé divorced her he would be entitled to take out his own separate 
property which he had had before the marriage. A large number of 
cases reported in the Selected Judgments and Rulings of the Judicial 
Commissioner and’ Special Court, Lower Burma, have been referred 
to. Of these the most important are the case of Mi Thaik v. Mi 


Tu* and that of Ma Shwe Ge v. Nga Lan.~ In the former of these 


especially the subject was very fully considered by Mr. Justice Jardine, 
and the. erguments which induced him todecide against the claim of 
a child of a divorced couple to share in the property acquired duriag 
a second * ‘marriage seem to apply to agreat extent to a claim to share 
in any property Teft with the father after the divorce. Again, at the 
end. of Chapter X of the Manugya the children of parents who have 
separated. are expressly mentioned as children whoshall not inherit— 
page 319 A consideration of sections 6, 7, and 8 of Chapter X of the 
Manugyé and of section 3 of Chapter XII induces the belief that the 
intention of the law was to. provide for the child taken by the parent 
in‘ tHe family formed by.a second union of that parent, and not to pro- 
vide for:such child in the family of the other parent, from whom he 
and his mother or father were separated. The careful provision made 
' for’ thé stepson ‘is very noticeable. This has been relied tipon in 
favour. of. appellant; and sections 23 and 24 of the Wunnana .and sec- 
" tion 35 of the Mohavicchedant have also been quoted. -But-it seems 
clear enough that the appellant’s position is not that of the. stepchild 





referred to. Iti is the: child of a wile who has died while still united. 
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with the father and who lives with the father and continues with him 
when he contracts a second marriage that is manifestly spoken of. 
Assuming that the texts cover the case of the child of a wife who has 
been divorced the requirement that the child should be withthe father 
still remains, Inthe Wuznana the expression used is “ the son brought 
by the father,” and the original Burmese of section 7, X, Manugyeé, is 
“ Lingyi ga pa tha,” so that it is distinctly implied that the son must 
enter the family of the second marriage with the father. To include 
in the term “ pa tha” the child of a divorced wife not living with the 
father but living with the mother or her family would ‘be to give an 
extension to its meaning for which there appears to be no warrant 
either in the latter or in the spirit of the Dhammathats. If the daugh- 
ter who has gone with the mother on her divorce can claim to inherit 
from the father, then conversely the son. who has gone with the 
father can claim to inherit from the mother, and the apparent object 
of the division of property on divorce and of the allotment of the 
sons to the father and of the daughters-to-the-mother is defeated 
ina great measure, with the result of the disturbance of long-settled 
arrangements and ef much confusion. These considerations lead me 
to the conclusion that the plaintiff has in strictness no claim to succeéd - 
to any of the property left by her father. Some of them also indicate 
that if the plaintiff is entitled to succeed at all her claim to a thr < 

fourths share of the inheritance is not well founded. Th>* siete is 


_assigned by section 7, X, Manugyé,to the son who ~.zxes into the 


second marriage with the father, which is not the zaintiff’s position, 
Moreover, it is by no means certain thac the property claimed by 
plaintiff is of the character which would give the stepson who came 


‘along with the father a right te a three-fourth share. The principle 


of the division of inheritance contemplated by the Buddhist law is 
plainiy, zeveaied in sections 66 and 67 of the tenth chapter of the 
Manupyé, namely, that when aman has a family by more than one 
wife the children of the wife during whose lifetime any particular pro- 
perty was acquired stall obtain a double or larger share because 
they have a double claim, that is,a claim through the father and 
aclaim through the mother too. The end of each of these sections is 
thus given in the translation :— 


“66, “*  * * Of the original property, let the children of the 
mother in whose time it was received. have two shares, this is said 
when the parents were living together at the time the property came 
into possession. he 3 eo 3 : 

“67, * * * Of the property that was acquired during the time 
of any particular. husband, “his children: shall have fwo~ shares, because 
it was obtained at the time when both their parents -were living. 
together.” ia 

’ The language of the original differs less than does that of the trans 
lation, ‘ an eae a 
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Now in this particular instance the property claimed by the plaintiff 
was not acquired in the time of her mother at all, for such of it as was 
not acquired during her father’s last marriage was in his possession 


before he married Ma Kyi Su. Upon what principle, then, can she, | 


the daughter of a wife who was put away and herself living apart 
from her father, claim from his wife and child living with him at 
the time of his death three-fourths as against onesfourth of property 
which belonged to the father alone, or to the father and his last wife 
together, and to the acquisition of which neither she nor her mother 
in any way contributed ? There does not appear to be anything in the 
texts which can fairly be interpreted to support a claim of this kind, 
and it is highly improbable that the law would intend anything so 
unreasonable and unjust. The Lower Courts have given plaintiff a 
half share of the estate in reliance on the case of Maung Shwe Ngén 
v. MaThin, Lower Burma Selected Judgments and Rulings, page 
110, but they have overlooked the important fact that the circum- 
stances of the two cases aré not alike, the only survivors mentioned 
in that case being the daughter and widow of the deceased, whereas 
in this case deceased has left not only a daughter by a former mar- 
riage and a widow, but also a daughter by the last marriage. 
It would, therefore, be necessary to reconsider the question of the 
...proper share, if there were any share to which plaintiff was entitled, 
but,..as I. have already said, she is not, in my opinion, entitled to in- 
herit at all... 
_ Even if she were entitled to inherit, there does not seem to be any 
property, beyond that of which a half share has been given, left for 
division according to the distinction drawn by the Court of First In- 
stance betweén.ancestral and~joint property, except the land that was 
mortgaged for the building of the kyaumy.. ‘The Court of First Instance 
has not explicitly excluded these lands, Kyétthagaing and Myaung- 
gy4a, in’ its judgment, but they are entered in the decree as éxcluded 
from division. But these lands are included in Ma Kaung Gywe'’s 
deed of transfer, which has been accepted as genuine, and if they are 
part of the trust for the religious endowment, they would, like the 
other lands set apart for the purpose, no longer belong to the de- 
ceased’s estate. . 
Furthermore, I must differ from the opinion of the Court of First 
Instance’ as ‘to the -effect of the transfer. It can hardly be doubted 
that. if the land came into possession under the transfer, as it.did ap- 
_ parently, that circumstance rendered it land acquired jointly. by hus- 


band and wife during their marriage. They gave consideration for . 


the transfer—whether madequate or not is immaterial—by undertaking 
the performance of a trust and the obligation of a debt. Besides, the 
land'was. not land inherited from an ancestor, but’ was obtained from 
a sister, and.it would be a question whether, even without any trans- 
fer, the property could be classed as ancestral in the sense used: in 
the case cited, 3 
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The other land mortgaged to redeem Ma Kywe’s mother’s land, or 
for other purposes, has not been excluded from the decree. It is, 
however, unnecessary to discuss these matters further. The respond- 


ent must be taken to have submitted to the decree as.a compromise, 
‘and as she has not appealed, it must stand; but there is no need for 


this Court to give plaintiff anything more than the decree, even if the 
decree were not’ in perfect, conformity with the principles upon which 
it has been arrived at, when it holds that the plaintiff is properly enti- 


tled to nothing at all. 


The appeal is accordingly dismissed with costs. 
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Breen 


Kefore G. D. Burgess, Esq., CS. 
MAUNG SA SO wv. MI HAN. 
Buddhist lew -liuherélance-~Adoption—Gift—Proof of possession Widow's 
right of disposal of her share of estate. 
A kittima adopicd son takes position of natural son when there are no natuzal 


children, 
On death of father leaving widow with eldest auratha son and no other children 


the widow has an absolute right of disp7sal over her share of three-fourths of the 
estate (Manugyt, X, 3, §,73 Attathankepad, 155). 


References : 
Masupye, X, 27. 
Manupy®, A, 3) 8s 7 
Atlathvakepa, 155. 
S.J, L. B., 46, 108, 378. 
Tit plaintiff in this case, Maung Sa So, sued the defendant, Ma 


Han, for a certain piece of land forming part of the estate of Maung. 


Tin and Ma Kyé, deceased. Properly he should have sued for the 
whole estatc, but he confined his action in the first place to this por- 
tion on account’ of want of funds, purposing to claim the rest here- 
after. ‘The ground of Maung Sa So’s claim was that he was the 
formally adopted son of Maung Tin and Maung Kye, he being Maung 
Tin’s nephew. About this there is no doubt. In revision, however, 
reference has been made to Maung Sa So’s having married and lived 
separately from Ma Ky® so as to raise the question of his being dis- 
qualified to inherit through non-performance of the requisite filial 
duties. But I do not think that this question can properly be put 
forward now, because it was not distinctly raised in the Court of First 
Instance and because the decision of the Lower Appellate Court treat- 
ing Maung Sa So as qualified te inherit has not been challenged either 
by a separate application for revision or by filing an objection in the 
present case. 

Maung Sa So must therefore be accepted as the adopted son of the 
deceased with the rights of inheritance which that position gives him. 
It is admitted that he is therefore practically in the position of the 
natural son of deceased and of an only son and child. The defendant 
Ma Han, on the other hand, claims the whole estate of Ma Kyé, who 
died after Maung Tin, by virtue of a deed of gift executed in favour 
of Maung Tdk Kaing and his children, Maung T6k Kaing ‘being dead 
and haying left no child but Ma Han. Ma Kyé was infirm and blind 
and Ma Han, who was her niece, took care of her, Ma Kye, it is 


suggested, was under undue influence; but the evidence does not. 


make out that such was the fact, while it shows sufficiently clearly 

that the deed of gift was formally drawn up in the presence of wit- 

nesses. But. it does not show distinctly that the gift was accom- 

panied by possession‘as was necessary for its validity, and the Lower 
24 
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Courts have taken its validity for granted without enquiry on this 
point. If the gift is to be maintained in part, evidence that it was 
followed by the possession requisite to make it valid will have to be 
produced, Assuming for present purposes that the gift was valid in 
respect of delivery of possession, the question is—What could the 
deceased Ma Kyé convey? As argued’ for the applicant, Ma Kye 
could only transfer her own interest in the property, whatever that 
was. The Court of. First Instance, the Township Court, solved the 
difficulty by dividing the property claimed equally between the two 
parties, but the District Court in appeal held that Maung Sa So as 
eldest’ son was entitled to a fourth share and that the widow Ma Ky& 
was entitled to the remaining three-fourths of Maung Tin’s estate and 
that the widow could do as she liked with her share. 

The learned Judge has not given his authority for these propo- 
sitions, but in respect of the allotment of sharés it would seem that he 
was following section 5, Chapter X, of Manugyd. That section, how- 
ever, assigns these shares when there are younger children. with the 
mother. The arguments for the applicant Maung Sa So have been. 
that: the surviving parent cannot alienafe the interest of the child, 
who takes a vested interest, except in case of necessity or for the 


“benefit of. the estate. The surviving parent only takes a life interest 


in, the three-fourths share, which can be used only for’ necessary sub- 
sistence ; the interest reverts to the child, and the surviving pareft 
can deal. with no more. than his or her own particular interest, which, 
under’ sections 5.and 7, X, Manugye, may amount to three-sixteenths, 
or one-fourth: of the property. 

On'the other hand, it is contended for the iaepaatent Ma Han that, 


- when there is only one child and he has got his share, the mother 


takes the remaining three-fourths of the property absolutely. 

The. cases cited in support of the arguments for the applicant are 
Ma Min Gywe v. Mi Saung,* Ma On and others v. Ko Shwe O and 
others,t and at page 108, Nga Shwe Yov. Mi San Byut The first 
of these cases inakes no mention of a widow but only of co-heirs ; 
the other two. cases are to the effect. that by Buddhist law the 
widow has an absolute right over her own share, but only a life in- 
terest in the remainder of the property which belongs to the children; 

The matter is very far from being free from doubt as appears from 


-the judgments themselves, but it would of ‘course be convenient to 


follow the authority of these cases for the sake of uniformity in both 
parts: of Burma; unless there were strong reason té the contrary. It. 


“seems unnecessary, however, to discuss “this question as those ‘cases. 
‘are inapplicable iv the present instance because. of the difference of 


citcumstances,: 

. In-those cases there were several children, whereas’in, the. present 
case there is only one. The attention of Ene learned Advocate for the 
applicant has- probably been misdirected under the i impression that the 


*S J51 i. L. B pasl 46 1+ S.JsL. B, page 378 | £S.J., L. B., page 103, 
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respondent Ma Ilan sct up her adoption as the daughter of deceased 
instead of relying solely as she has done on the alleged gilt. 

The rule governing the case has to be sought clscwhere than in 
section 5, X, Afanugyé, since that section relatcs to tho case where 
the cis an cldest son with younger children hesides, 

‘the Muanugye Dhammathat does not seem to mention speci 
the case of the widowed mother with an onaly'son, but it give : 
section 3 the case of the father with an only daughter on the death of 
the mother, and usually the converse of ‘a rule of Buddhist inheritax: 
helds good. ‘he section allots to the father and daughter respectively 
property peculiar to each and then divides the residue ivto four Shares, 
of which the daughter gets one and the father thiee. 

The omission to mention the case of the m and son is probabi; 
a mere oversight or accident. The case is vessly stated iy the 
Alttathankepa, section 115, this :-~ 

“ Under the first head, the father having died, the Jaw of partition between the 
mother and own son is as follows,—The son shall take all such articles as con- 
veyances, equipage, and such things as his father may have had in daily use, All 
the property appertaining to women, such as conveyances, clothing, female slaves 
jointly acquired, and houses shall be given to the mother. ‘AJl the*remaining pro- 
perty both animate and inanimate and all male slaves shall be divided into four 
shares, the mother to take three shares and the son one share, Should there be a 
female hereditary slave, let the mcther and son have equal share in her. ‘This is 
the law of division between an auvathason and his moiher, 1f there should be any 
kanitha children, they shall not claim inheritance during the mother’s lifetime ; 
they may claim shares after her death.” 

Kanitha (or Kaniltha) is the Pali name for younger children. 

I find no suggestion in the Atiathankepa, or in AZanugyé, or in the 
cases, that the only sen or daughter, as the case may be, has any claim 
upon the share assigned to the mother after taking out his or her own 
share. If this is so, the mother must have an absolute right of dis« 
posal over the three-fourths share of the property left to her after 
providing for the only child. Under section 27, &, Afanugyé, the ap- 
plicant Maung Sa So would be heir to the estate left by bis adoptive 
mother Ma Kyé, and the question is whethcr she lelt any estate or 
had legally conveyed it all away before her death to the respondent 
Ma Han, that is, whether there was a valid gift le Ma Han or her 
father followed by possession. ; 

This’ issue will have to be tried by the Lower Appellate Court, 
which should return the proceedings, with tle further evidencé re. 
quired and its fitrdings, on or before the goth of June, 

A week after retugn willbe allowed for filing objections, © 

















ON return of the finding of the Lower Appellate Court, it was he 5 
thatthe: validity of the gift by delivery of possession ee peld 
at decree was mevlified into a decree for plaintiff yor the clainy 
in full. F ye . a if ; " 
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o- aoe . Before G. D. Burgess, Esq., €.8.1. 
bes MAUNG HMU anv anoraer v. MA MIN DOK anp anoraer. 
Buddhist law—Inheritance—Swit by children against their widowed mother for 


protection of joint family property. 


While a widowed mother is alive the children are not entitled under Buddhist 
law to claim partition of inheritance. When the mother attempts to alienate the 
estate improperly they might possibly be entitled to sue to restrain her from part- 
ing with it. ; 

Declaratory decree, 
Reference: | 
S. J. L. B., 108. 

Tue Courts below have concurred in the finding of fact as to the 
origin ofthe property in dispute in this case, namely, that it is the 
outcome of property acquired jointly by the father of plaintiffs and 
their mother, the first.defendant, Ma Min Dok. 

The evidence is not entirely satisfactory, but I do not think there is 
sufficient reason for questioning the conclusion come to. 

The fact that first plaintiff, Maung Hmu, as he admits, made over 
the price of some of the cattle, which he sold to second defendant, Ma 
Ka U, is not necessarily inconsistent with the view that the Lower 
Courts have taken. Ma Ka U was in charge of the cattle, selling some 
and buying others, and it was natural that the proceeds of sale should 
be placed in her hands, It seems improbable that while Ma Ka U 
was living with, her parents she should have self-acquired property of 
her own, and it is much more likely that any cattle there were were the 
property of her mother and stepfather, while the alleged division of’ 
property is nol established. 

' The respondents, besides, ‘have not appealed against the decree of 
the Lower Appellate Court, and to that extent have consequently ad- 
mitted practically the correctness of the finding on which the decree 
is based. —_ ; 
The property must, therefore, be taken to be property acquired by 
the plaintiff's parents, and.the Lower Appellate Court does not:seem 
to have. had any sound reason for leaving out a portion of it as not sub- 
_ ject to the plaintiffs’ claim, whatever it might be. ¥ na 

The plaintiffs sued for possession of all the property and the Court. 
of First Instance gave them a decree for possession, which the Lower 
Appellate Court has turned into a fourth share, a thing quite different 
from what was sued for. 

_ The decree of'the Lower Appellate Court is certainly wrong, but as. 
the respondents have not appealed against it the appellants, the plain- 
tiffs, are ‘entitled to retain the benefit of it if they wish. As the 
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mother is alive the children are not entitled to partition of inheritance, 
nor is this what they asked for. * 

The difficulty in the case is to tell what relief the plaintifis can get. 

The Court of Tirst Instance has given no authority for making a 
decree for possession, and it seems obvious that such a decree is bad 
because the person entitled to possession is the first defendant, the 
mother. Even if the Lower Burma view* that the children take a 
vested interest along with the widow, be accepted, and though its 
correctness is perhaps open to question, the point has not been argued 
out in this case, still it does not follow that the children can claim 
possession against the mother. Assuming the correctness of the view, 
the children might possibly be entitled to sue to restrain the mother 
from parting with the property, but notwithstanding the allegations 
of the plaintiffs that is not the case here. 

The mother, the first defendant, in this instance, does not affect to 
be dealing with the joint property at all, She merely supports her 


daughter, the second defendant, in claiming it as her separate property, . 


and the Courts below have found that this claim is not sustained. 

So far as 1 can see the established facts go no further than, at the 
outside, to give the plaintiffs a right to a declaratory decree as to the 
ownership of the property. It is premature for them to ask for any- 
thing else until some alienation of the property is attempted. The 
mother is at liberty to leave the property in charge of her daughter if 
she chooses, so long as there is no waste, and the daughter is not 
compellible to give it up except to the mother, or upon an order of 
the Court made for the protection of the property. No such order can 
apparently be made on the present cause of action. 

A declaration may be added to the decree of the Lower Appellate 
Court that the property specified by the Court of First Instance is pro- 
perty acquired by the parents of the plaintiffs during their marriage 
and subject to the rules of Buddhist inheritance as such. 

As to costs plaintiffs had some ground for seeking protection, and 
they will have their costs in all Courts as in a suit for a declaratory 
decree, on the proper scale. 





*S.J., LB, p. 108. 
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Before G. D. Burgess, Esq., C8.1. 
; MA:‘GYAN anp MAUNG YA BAW v, MAUNG KYWIN anno MA GYI, 


Buddhist law—Inhérvitance—Shares of eldey and younger brother—Adoption— 
: Shares of adopted and natural child. ‘ 

_ “In'this case what were virtually two suits for partition wers deZit with in one 

action. ; 

_ Plaintiff, Ma Gyan, claimed the shares of her father Maung San Aung in the 
undivided estate of himself and his elder- brother, Maung Kywin, first defendant. 
The question in this fitst case was whether certain parcels of land belonged to the 
comimon estate or were the separate property of one or the other brother ; and it 
was held in second appeal that the same principle must govern all the items in 
dispute, namely, that, as there was a joint estate df which portions were alternatcly 
déalt ‘with ‘by one brother or the cther, there was no presumption from such 
déalifig ‘at ‘any-particular time that there had been a permanent separation of 
interests, but on the contrary the continuance of the unity ~of the-estate mest: be ©. 
presumed in the absence of clear and distinct proof the other way of which there 
was none. It was agreed in the Courts below that the respective shares of the 


elder ‘and younger brother were to be calculated in accordance with section 163 of 


£37 


the Attathanktpa Dhaiwrathat, namely, ¢3jths and #33ths. 

In'whait inzy be called the second case, the quesliors were whether Ma Gyi, the 
Gaughter' of Maung Kywin, had been adopted by Maung San Aung, whether that 
adoption coritinued up to the time of Maung San Aung’s death, and, if so, what 
share 6f inhetitance Ma Gyi was entitled to. 

“As to the-first point, Ma Gyi was taken by San Aung as an infant on her 
mother’s death. No formal document was drawn up, but as the parents were 
brothers this was considered natural enough. There was evidence that the child 


was'brought up as.daughter of the house; she never returned to her own father’s 


house ;‘arid it was held that the arrangement would never have been allowed un- 
less it ‘was a Aittima or full adoption. 

With fégard'to the second point: Ma Gyi mariied and lived in a different house 
from San Aung, but the residences were close together, and there was no evidence 
of intetruption-of filial relations. It was therefore held that the cc ntinuance of 
the adoptive state thust. be presumed, On the birth of a child of his own, the 
Plaintiff’ Ma Gyan, a good many years after Ma Gyi’s adoption, Maung San Aung 
might have wished to set aside the adoption, and this he might possibly have 
done by making suitable provision for Ma Gyi on her marriage, or by arrangement 
with her own father, or by otherwise coming to an agreement with her in settlement 
of her claims to inlieritance, but, as he had done none of these things, the adoption 
must be treated as still subsisting, ; 

The real issue for determination in such cases is whether the surroundiag cir- 
-cumstanges proved to exist establish an intentional severance of the family tic or 
not. The Buddhist in practice- has no testamentary power which would: prevail 
against the established rules of inheritance, and consequently the conduct of the 
several parties in lifetime is of the greatest importance as a guide to- what they 
intended their respective relations should be in respect ‘of rights. of inheritance:- 
upon the death of the ‘owner of the property to which contending claims are made. 
In the present instance there seemed to be nothing to indicate any intentional 
severance of the adoptive tie between Ma GyiandSan Aung, =~ °°" - 


1896. | UPPER BURMA RULINGS. 99: 








Buddhist Law—Inheritance. 





Concerning the third point, it was held that, though the texts in the Dhamma: Ma. GYAN. 
thats are conflicting, the preponderance is’in favour of that in Manugyd, X, 26, and. Ue 
of the equitable interpretation that the adoptive child takes its place in the family Maung .Ky wis, 
just as a naturally born chill would do, and that its rights of inheritance depend. 
upon such position in the same way as if it were a natural child. Consequently, 
the adopted child in this instance, Ma Gyi, was in the position of the eldest or 
auratha daughter of the farsily and was properly entitled to a larger share than Ma 
Gyan. The Court of First Instance had, however, awarded equal . shares, which 
must stand as there had been no appeal on that side. j 

References: ++... 
Attathankepa, sections 163, 176, 177 and 178 
Manugyt, Chapter VI, section 30; Chapter VIII, section 3; Chapter X, 
sections 13, 26. se a :. / 
Manu Thare Shwe Myin, section 5. . 
Wunnana, section 7. 
Upper Burma Rulings 1892—96, II, page 22. 

Tuts is a second appeal in a suit for the partition of joint family. 
property valued at Rs. 19,678, which in Upper Burma is”a consider- 
able amount. at 

The suit, as it has been tried, is in reality for the partition of two 
different estates, and it is inconvenient that what were properly two. 
distinct causes of action should thus have been joined together. 

The plaintiffs are Ma Gyan and Maung Ya Ba, and as the latter has 
been joined merely because he is the husband of the former,-a very 
correct thing to ‘do as a point of practice, Ma Gyan alone may be re- 
ferred to throughout as the plaintiff. 

Originally the only defendant was Maung Kywin, Ma Gyan’s uncle, 
Ma Gyi or Ma Bék Gyi, who has been added a$ second defendant on. 
her own intervention, being entirely ignored, with the deliberate in- 
‘tention, no doubt, of getting her claim out of the way. 

As against Maung Kywin what the plaintiff sought was the property . 
belonging solely to her father, Maung San Aung, Maung Kywin’s’ 
younger brother, which was alleged to have been taken. possession of. 
by Maung Kywin upon his brother’s death during plaintifi’s infancy, 
together with her father’s share of the property belonging jointly to 
the two brothers. ‘ : 

As between Ma Gyan and Ma Gyi the dispute is whether Ma Gyan 
is the sole heir of her deceased father, or whether Ma Gyi -is co-heir 
with Ma Gyan by reason of her being the adopted daughter of de- 
ceased. ‘The two matters are of course quite distinct: and - should.- 

. have been“kept so in the Court of First Instance, but it seéms to be- 
too late now to interfere with the course which litigation. has. ben. 
allowed to take. anh wan 
' The issues betwcen Ma Gyan and Maung Kywin. were as to. what 

" ‘portions of the property should be deemed joint.and what separate. 

‘As regards thé moveable property matters have been settled; and; 

the present appeal. by the plaintiff relates only to three. pieces. of, 
immoveable property, namely, Badék and Nyaungbingaing lands, whigh | 
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are asserted to be joint, and Pawninsé which is alleged to be the sepa- 
rate property of San Aung, and not joint. 

The Court of First Instance contented itself with declaring that the 
latter was joint property and that the two former parcels were the sepa- 
rate property of Maung Kywin without giving any reasons for its con- 
clusions. The First Court of Appeal has referred to the evidence and 
has declined to interfere with the Lower Court’s findings, but has indi- 
cated no principle upon which it has founded its decision. 

Now the evidence shows distinctly that there was a joint family estale 
held by Ma Yin and her two sons, Maung Kywin and Maung San Aung, 
and the Courts below have found that a large number of parcels of land 
were thus held in common. Land was taken in mortgage and was let 
out to tenants by one brother of the other, and further advances on 
mortgage were made sometimes by one brother and sometimes by the 
other... The general presumption from the circumstances is that all the 
immoveable property belonged to the joint estate, and the clearest proof 


-is required that any of it was owned otherwise and was separate pro- 


perty. Such evidence as there is on’the record on this point is most 
inconclusive, and probably the greater part of it is inadmissible, for the 
documents which would show in whose names the land was acquired 
have been kept back. : 

Bad6k land is said to have been given to Maung Ky win by his mother, 
but the most direct evidence as to the alleged gift, that of Ma Ték, the 
4th witness for defence, is that it was given to him to work, which cer- 
tainly does not prove a gift, As to the Nyaungbingaing land, there 
would be some ground for supposing that it might be classed as Maung 
Kywin’s property because it seems to have been originally the property 
of his wife Ma Ba Yaing’s family, and in redeeming it, as was donc, it 
would be likely that the redemption was made in virtue of Ma Ba 
Yaing's claim ; but, when we come to the evidence, we find that it was 
rented out for years to the 11th and 12th witnesses for the plaintiff, 
Shwe Mya and Nga O, by San Aung, to whom, or to the mother Ma 


' Yin, the rent was paid. This is significant of the general character of 


all the transactions of the family with land. 
So, in the case of Pawninsé, which is claimed by plaintiff as San 


- Aung’s. San Aung let it out and made a mortgage advance on it, but 


Maung Kywin also made mortgage advances and the original mortgage 
was to the parents of the two brothers. pee 
_ All the'immioveable property ought to be dealt«with on the same 


_ ‘principle, and it.is clear that. there is every reason to beliéve that the 


whole of it was joint, and that the evidence that one brother rather than 


‘the other had most to do with any portion of. it at any particular. time 


practically proves nothing contrary to the general ownership in common, 
The decree of the Courts below must therefore be amended so as to 
include Bad6k and Nyaungbingaing in the schedule of joint property : 
Pawninsé is already correctly entered in it. Pe ee es ; 
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With regard to the objection in appeal concerning the finding of the 
amount of mesne profits from the Sawbwa and Pawninsé lands it is 
cnough (o quote the remarks of the Lower Appellate Court, which are— 
“As to the value of paddy claiined, there arc, as the Advocate for 
“the plaintiff admits, no sufficient data to goon in amending the 
“ Distriel Judge’s decision on this point. If is statce that no croy: was 
“obtaiued in 1253. This portion of the appeal also fails.’ Ne good 
cause has been shown for interference with this finding. 

The next point to be noticed in the appeal is the objection that as 
lie respective shares of the two brothers were found to be Siths for the 
cldcer, Maung Kywin, and 2% ths for the younger, Maung San Aung, 
the Lewer Appellate Court appears to have modified the decree cf the 
Court of First Instance, which it had not dese 

In reality the Lower Appeliate Court appears: to have modified the 
decree of the Court below so as to give these sharcs which were ad mit- 
(cd on both sides to be correct, but its own decree has not been drawn 
up in accordance with this part’of the judgment. The modification, 
however, was only nominal, for the Court of First Instance seems to have 
meant to have given precisely the same shares and to have put down 
“ about two-thirds and a third” for the sake cf escaping the arithmeti- 
cal labour of working out the larger fractions. The rule in section 163 
of the Attathankepa is distinctly mentioned as that governing the case, 
and presumably it was intended to follow it. . 

The result of inserting the correct figures in the decree is to reduce 
the share,of San Aung’s heirs, which the appellant, perhaps, did not 
contemplate and which the respondent Maung Kywin has, of course, no 
objection to, but the obvious intention of the Courts below, or at least 
that of the Lower Appellate Court, must be carried out by an amend- 
ment of the decree to make it conform with the terms of the judgment. 

The above disposes of the case so far as it concerns the partition 
of the estate of Maung Kywin and San Aung. The partition cannot 
be carried out by an actual division of ali tke land, since some of it 
is land held under mortgage which may be redeemed by the owners at 
any time ; but if the parties cannot come to a settlement on the sub- 
ject, matters of cetail must be adjusted in the exccution proceedings. 

We have now to pass to what should have formed the subject of a 
scparate action—the claim of plaintiff against the defendant Ma Gyi 
to obtain the portion of San Aung’s estate whick is in her possession 
‘and to assert against her the plaintiff’s titié to the whole of that estate 
wherever it may be. a ne 

Here the appeal raises two questions, namely, whether Ma Gyi is 
the co-heir of Ma Gyan as the adopted daughter of San Aung, and, if 
so, to what share of the cstate she is entitled. 

Both questions present difficulties both of fact and law.. 

The evidence as to the facts in dispute, is meagre and unsatisfac- 
tory, and sufficient attention does not seem to have been directed to 
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éliciting itr a clear way surroutiding circumstances which would have 
4st light on tlie intentions of the persons concerned. 

Ma Gyi was the daughter of Maung Kywin and, her mother having 
diéd' when ste was an infant of some twelve months old, San Aung 
and Wis wife, wlio were then childless, took her and brought her up. 
This td6k place over go years ago, and Ma Gyi never returtied to her _ 
nattial father’s hotise but always lived witli San Aung up to the time 
of her marriage. Sle was treated by San Aung and his wife,.So Me, 
as.aidaughter ; they called her daughter ; and she called them father 
and mother; and she called her own father, at times at least, uncle. 

There is ‘no evidence that can be quite trusted of what took place 
exdctly whien the cliild was made over to San Aung, but, considering 
the lapse’ of tinie, this is no matter of surprise. 

Maung Kywin at first said that San Aung did not “formally” adopt 
the ‘child, but immediately after went on to say that he asked for ker 
as “amwegan thaini” or “daughter and heir.” Itis a pity that the 
Burmese. word translated “formally” has not been recorded also. 
Possibly. the absence of a document may have been alluded to by the 
expression. The want of formality was perfectly natural in view ‘of 
the relationship between the two fathers. Some of the evidence ‘4s 
valuehess arid there are contradictions or discrepancies on cértain . 
poitits of detail, such as the circumstances of the giving of Ma ‘Gyi 
in-marriage, bit they are not of any solid importance. The maih 
broad facts remain clear, that Ma Gyi was taken out of the family ‘of 
her fiatural ‘fatlier, that she never returtied to it, aid that sle was 
taken into: the fainily ‘of her own ‘father’s brother as the daughtér‘of'the 
house. ‘It is:-impossible to believe that she could have been taken over 
by San Aung: and -his wife in any other capacity, atid ‘it is equally ‘itn- 
possible: to “believe that her father would have allowed her ‘transfer 


_fréni“his family to his brother's in the way of adoption of any kind dn- 


ferion‘to‘the #7¢¢7inw, or what may be called the perfect form. Tne 
Courts below have concurred in coining to.,this conclusion, and: there 
can be*no doubt: that it:is ‘correct. aie % 

The: -questidn: still remains, however, whether the relationship of 
adoption should’ be considered to have: bgeir ‘maintained up ‘to the end 
of San ‘Aung's life:. : Ae 

. There is'the uSual kind: of evidence about the daughter ‘discharging 


hér“filialduty.to ‘her adoptive parent by looking after thei -ih ‘tithe ~ 
‘wittiess ‘for plaintiff, whois te- 











-Jated-to both: parties-and was-called ‘by both, says'that jist ‘béfore-San 
. -Aung.died he was angry with Ma Gyi, who could not therefore look ° - 


 affer-litm.8penly but did so quietly. But in all casts of ‘this sort it 


‘maybe taken-for granted that unless: ‘deliberate ‘intentional ‘neglect — 


can be-shown the ordinary duties of ‘affection ave been performed: 
-Five.or.six years before San Aung’s death Ma'Gyi was ‘thatried) ghd 

thereafter’she-lived’in a ‘house separate from San Atng's ‘but appb- 

rejtly: close to-it, The 12th witness: for deferice, T6k Pa, says thot - 
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« the whole family removed to Legaing from. Sagu, 
and the 5b wilness, Po Hlaing, says that at Legaing Ma Gyi lived in 
Ma Yin’s house, and that her house was next to Sar Aung’s. Ma On 
states thal Ma Coyi’s Louse was next to San Aung’s and “only about a 
bamboo’s Jengih away. 

The evidence ouglt to have been taken more fully aud clearly, but. 
there is encugh bo show apparently that the residence of the daughter 
was still kept close to that of the father after she was married. 


As I have had occasion to point out in other cases, the requize- 
ment in the Pha mathats as to joint living must receive a reasonable 
construction ad: apted to the changed conditions of modern times ir 
the country, the 0! yjoct of the requirement Pie being to provide 
a rough-ande. ans of settling questions of disputed syccessio: : 
turning on Cie unbrok: maintenance of the family tie, The real is- 
sue for determination in such cases is whether the surrounding cir 
cumstances _proved to exist establish an igtentional severance of the 
family tic cx not. The Buddhist in practice has no testamentary power 
which w oul prevail against the established rules of inheritance, and 
consequently ‘the conduct of the several parties in lifetime is of the 
greatest impoitance as a guide to what they intended their respective 
relations should be in respect of rights of isheritance upun the death 
of the ewner of the property to soe contending claims are made. 
In the present instance there seems to be vothing he indic te any 
tentional severance of the adoptive tie between Ma Gyi seas ke ae 


In other cases of adoption that have come before the Court it has 
happened generally that there has been only the claim of the alleged 
adopted child to be adjudicated upon, but here the matter is com- 
plicated by the adoption having been followed by the birth of a natural 
child. Whev such ap event “happens the adoptive patents are not 
unlikely to wish to alter arrangements and to secure the inheritance 
of their property to their-own child exclusively. Presumably such 
alteration might be made with the consent of the child adopted and 
of the child’s natural parents, if necessary, by restoring the child to its 
original family upon suitable terms, or by making proper provision 
for t the child at the time of marriage, or otherwise ; but there is no 
evidence here that anything of this sort was done or ’attempted. Ma 
Gyi’s marriage does not seem to° have affected the previous state of 
affairs. The language of section 26 of X Manugy® refers to the case. 
of an adoptio: made by parents who have already got children of 
their own, but the equitrble principle laid down in the section as to 
the necessity for compensating the adopted child for exclusion from 
the inheritance of its natural parents seems to apply equally to ‘the 
case where the adoption, as in this instance, precedes the birth of 
any natural children. In the absence of ‘proof of suitable provision 
for the adopted daughter Ma Gyi, therefore, her claim toa skate of 
the inheritance of her adoptive parents must be allowed. 
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' The last question is as to what that share ought to be. The Court 
of First Instance has referred to section 26, X Manugyé, and has given 
Ma.Gyi an equal share with Ma Gyan, but has not explained why. 

The Lower Appellate Court has referred to section 13, X Manugye, 
176 Attathankepa, 5 Manu Thara Shwe Myinand 7 Manu Wunnana, 
and has arrived at the conclusion that in strictness the share allotted 
might have been larger, and the contention in appeal with reference to 
the same authorities is that it should be less, 

Section 7 of the Wunnana is the same as the first part of section 
176, and sections 177: and 178 of the Attathanképa, a translation of 
which is given in Circular No. 35 of 1893.* According to this rule 
when the auratha and kitiima child are both living with their parents 
the latter gets one share out of six. The word “auratha” is ambi- 
guous as it may refer to the eldest born child, or to a natural child as 
distinguished from an adopted one. 4 


. 


The latter part of section 176+ of the Attathankepa is extremely — 


hard to construe. 
It has some resemblance to the provision in section 26, X Manugyé 
The second portion of this provision about natural and adopted 
children of the same age sharing equally is not very easy to under: 
stand and it may be doubted whether the translation of the original, 


which is not quite clear itself, is correct. Probably, the two portions 


form only of sentence and mean that the adopted child is on an 
equality igsrespect,of its share with a naturakghild, according to the 
position it occupies among the natural children as elder or younger. 

It is difficult to say from the conflicting texts what the right rule is, 
It is evident, however, from the addition made in section 176 of the 
Attathangepa to the rule as it appears in the Wunnana that the rule 
which would give the adopted child only a sixth share as against 
five-sixths to the natural child has: undergone qualification with a ten- 
dency to quality. The Manugyé apparently grants the adopted 
child the same share as the natural child would have in the same po- 





-* Page 22, ; 

t The law of partition between the auratha and kittima son kiving' with the 
parents,—Let the property be divided into six shares and let the awratha son living 
with the parents take five shares and the kitéima son living with the parents one 
share. As there are four kinds of kzttimas and aurathas who live with the parents, 
namely, the first, secohd, third and fourth, according to age, the. portions should be 
‘arranged accordingly, that is, if the auvatha is the first the property shall be made 


‘ ‘into six shares, of which one share shall be given tothe kittiga living with the 


parents; if second, then five shares, of which one share shall be given to the kit- 
tima living with the parents; if third, then four shares, of -which one share shall be 
given to the kttzma living with the parents ; if fourth, then the property shall be 


- divided equally with the kéttima living with the parents. 


“:¢In case the adopted child shail live with his adopting parents and they shall 
“die, let him share as eldest, second, or younger, according to the true children of 
the deceased. “{f it be of the same age as the eldest child of the adopting parents 
or: ag the second or younger, it shall share equally with them. Why is this? 


"” Because a child so publicly. and notoriously adopted shall not zeturn and share in 


the inheritance left by his own parents. 
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sition, and it is the practice of the Courts to follow the Manugyé Dham- 
mathat where possible. {t has also been the practice of the Courts 
both here and in Lower Burma to treat the Aztt#ma adopted child 
generally as filling the same position as the natural-born child, and 
equitable principles seem to be in favour of this view. __ 

The completely adopted child comes into the adoptive family with 
the just and reasonable expectation of being placed on the same 
footing as a natural child. If a natural child should happen to be 
born afterwards, the adopted child must take his chance, but in fair- 
ness he should not be put in a worse position by the birth than if he 

‘had been a natural child. 

The adopted child not only acquires rights but undertakes obliga- 
tions, and there are mutual obligations binding on all parties, This is 
carefully provided for in the Dhammathats—see Manugyé, V1, 30, and 
Vill, 3. If one side or the other wrongfully puts an end to the 
adoption, compensation has to be made. 

As already observed, the adoption can doubtless be terminated znter 
vé'vos upon proper terms, If this isnot done, and it is left in existence 
till the death of the adoptive parents, then the ordinary rules of in- 
heritance prevail as in the case of naturally born children. As the 
Lower Appellate Court has observed the share of Ma Gyi by the strict 
rules of partition might be more than the half awarded her by the Court 
of First Instance, but she has remained content with what hagybeen 
allowed her. % ere, 

The appeal against the share awarded to Ma Gyi fails aogordingly. 

The appeal is allowed in respect of bringing the decree of the Lower 
Appellate Court into conformity with the judgment concerning the 
correct respective shares of San Aung and Maung Kywin. This rg- 
quires no order as to costs. Ak 

It is further allowed in respect of the inclusion of the lands of Badék 
and Nyaungbingaing in the schedule of joint property, and the decree 
of the Courts below is modified accordingly with costs in both Ap- 
pellate Courts in proportion to the amount. 

In other respects the appeal is ‘dismissed with costs. 


Ma Gyan 


ov. 
Maune Kywin. 
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Before G. D. Burgess, Esq. €.8,1. 


()MAUNG PO @ MAUNG 
AUN: i WE ; HWE. YO,(3) MAUNG SAN. 
MAUNG CHIT KYWE 2». } WIN; (4) “MAUNG TUN 
€ YAUNG. es ; 

Inhevitante—Fointly acgpived property—-Payin property or property anterior 
"'to icone mares? Shap father’s claim to estate of ‘deceased ‘wife, and to estate 

of deceased stepdaughter-—Claim.of paternal. relatives to latter, 

The facts are stated in the judyment. 

#Held—that as Ma Ein Nyein admittedly had everything and defendant nothing 

hen she took him as her second husband, and as the ‘property in dispute was land 

squiced by transter of:the, proceeds of disposal.of other land, the presumption was 

tat the original fund. was ‘preserved, the object .of investment.only being changed 

nd that in the absence of proof the burthen of which was on defendant, there was 
no necessary presumption that any of the property was latietpwaior Wintly acquired 
after the second marriage under the circumstances,. —_ 

Held, also—that the step-father had no good claim as against the xglatives of the 


- father of his step-daughter to the estafe left by the latter. 


‘In the absence of-a husband or descendants.the estate of the step-daughter must 
ascend, and her fathes being dead, must go to the nearest collaterals, 

Pointed out—the uselessness. ingeneral of evidence. of the performance of death- 
bed, attentions and funeral obsequies. When. there has been, no deliberate and 
intentional neglect of déceased indicating a severance of the family bond evidence 
of that kind may safely be put aside and left*out of account. i a 

References: 

Manugye, X, 8, 19, 56, 62. 
Wunanna, 22, 45, 46. 
Mohavicchedant, 36. 
Dhammavilasa, 26. 
Attathankepa, 211. 

Sparks’ Code, 83. 

IN this case there are cross-appeals by both parties, 

The contest between them is as'to,the title to.an. estate left in, the 
first place by Ma Ein Nyein, and inthe second by her daughter Ma 
Pyan, whose father was Maung Po. 

The defendant Maung Chit Kywé became Ma Ein Nyein's second 
husband and Ma Pyan’s step-father. 

‘The plaintiffs claim as or through the brothers and sisters of Maung 
Po,. .Upon Ma Ein Nyein’s death Ma Pyan coiatinued to live with her 
step-father, or her step-father continued to.live with her, whichever is 
the more correct way.of putting it, and there was no partition of the 


‘property. 4 


|, The Court of First Instance gave thé plaintiffs a decree for every- 
thing, but the Lower Appellate Court granted the defendant a fouith 
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share of his deceased wife’s estate in dccordance with section 8 of X 
Manugyé and five-sixths of jointly acquired property. 

This decision is acquiesced in by the plaintiffs so far as the shares 
are colicerned, but they appeal against the inclusion in the categéry 
of jointly acquired property, of ‘which the husband is allowed five- 
sixths, of a parcel of land called Satpyagyin. The defendant, on the 
other hand, wants to add other property as jointly acquired. 

The evidence, as commonly happens in cases of this kind, partly ‘tio 
doubt from imperfect examination of ‘the witnesses, and failure to keep. 
them fo the point of the facts of which ‘they Kave actiial personat 
knowledge, is far from satisfactory, and ‘probably a considérable ‘por- 
tion of tt was inadmissible, because ofthe existetice -6f documents 
which Have neither been producéd nor accounted for. The nurtierois 


tratisactions relating to land which are spoken of must for ‘the most: 


part have ben recorded‘in docunients. 
Thére aregcertain main facts, However, which are either admittedor 
are otherwise sufficiently clear. In ‘the first place it is shOwn, and‘is 
adinitted by defendant himself, that he'b ought nothing whatever to 
‘his union With Ma Ein Nyein. Any statements therefore that any of 
the property now in dispute was his own are of no value except it is 
distinctly 'shown how it came to be ‘so, and there is no proof of the re- 
quired Kind as to any of it. Of course defendant let out land and 
managed the estate. As Ma Pyan was a young girl it was natural her 
step-father ‘should act for her, and that he‘did so in no way éstablishes 
ownership on ‘his part. Maung Po and ‘Ma Ein Nyein seeni*to-have 
possessed a fair amount of ‘property, some of it as usual consisting of 
land under mortgage. Changés‘in the property held took place froth 
timé ‘to‘time as ‘one mortgage was redeemed and another piece of land 
was'received in mortgage in lieu of that which had to be given up to the 
owner. The evidence is that the money thus received in redemption 
was the money laid‘out on the new ‘niortgages, and such ‘changes would 
not séetn to affect ‘the character of'the original fuiid which would'remain 
essentially the same, the nature of the investiiént evén contiiiving the 


sathe although the individual security might be altered. Tf thie‘evidence 


cat: be relied on, therefore, the 'prépérty would: cdntinue ‘to be payzn, 
or-anterior to the second marriage, ‘riotwithstanding the'clianges th ‘the 
objécts' of ‘which it*consisted. That the evidence is probably true thay 
be ‘fathered from what happened ‘with respect to the‘land called 7a 


sw@égyé which defendant mortgaged for his own'warits-aiid had to‘redeéin - 


on Ma Pyan's'complaint to the third ‘witnéds for ‘plaintiffs, Nza Tun 


Zan, aiid restore. The defendant'sdmits the mortgage aid rédeniption, 


and the rést:of'the story may be acceptéd-as correct. Then as répards 


Satpyafyih, the mortgagee states ‘that he allowed‘redemption Becdtse — 


it'was made ‘on behalf of Ma‘Pyai. Ma Ein Nyéin was tlién alive, ‘but 
theland was the hereditary property’of Ma Pyan’s father and she was 
probably fegarded as the heir. ‘In any case the land’ would-belong ‘to 
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the estate of Ma Pyan. If the acquisition of it by defendant was the 
joint acquisition of himself and Ma Ein Nyein, the property would con- 
sist in the lien for the Rs. 430 paid for redemption. 

But it does not seem that the acquisition should be treated as joint 
property any more than the other transactions relating to land which 
have been discussed above. 

Ordinarily the presumption would be that money expended by a hus- 
band and wife was their jointly made money, Butin a case of this 


-kind where a comparatively well-to-do widow with a child takes a man 


with nothing to live with her as her second ‘husband and carries on 
transactions in land by transfers of the proceeds of one piece to the ac- 
quisition of another, such presumption does not necessarily apply to the 
circumstances. Under circumstances of that kind it is for the husband, 
if he claims the money as joint, to give some reasonable account of where 
the money has come from, and this the defendant has not done. 

. He can show neither where thismoney came from northat with which 
other parcels of land were obtained. . 

The condition of his funds is exhibited in his necessity of mortgaging 
the Taswégyé land to raise Rs, 20 to pay to a wife whom he-had taken 
and divorced, and in his absolute want of money at the time of Ma Pyan’s 
funeral, when by his own account he had to ask the plaintiffs to advance 
all that was spent: Even the house defendant lived in with Ma Pyan 


-was not his own. It belonged to Ma Pyan and her parents. 


For these reasons the appeal must fail and the cross-appeal must 
succeed in respect of the matter of /etfetpwa or property jointly acquired 
by.defendant and’Ma Ein Nyein during their union, and the decree of 
the Lower Appellate Court must be modified accordingly. 

The remaining questions relate to the title to the three-fourths of the 
estate left after giving defendant his fourth share as widower and step- 
father, that is, the estate of Ma Pyan after partition of the whole estate 
left upon Ma Ein Nyein’s death between her step-father and herself, 

‘The appellant’s learned counsel has admitted his inability to find any 
text conferring upon a step-father the right of succeeding tothe pro- 
perty of his step-child, but he relies _ypon the position occupied by de- 
fendant towards deceased, their living together, their holding jointly 
the undivided estate, the care which defendant presumably bestowed on 
deceased, and his performance of the yesetgya or libation of water and 
other funeral ceremonies. At the time of Ma Pyan’s death defendant 
was absent, on business apparently, and hedid not actually look after 


~ her in-her illness. Neither did the plaintiffs da so themselves, though 
‘they got other relatives to perform the duty and they supplied money 


for expenses. Some Rs. 400 or so were spent over the funeral. 
On this subject it may be as well te. say once for all that very little 


’ attention, if any at all, need be paid to the efforts of contending parties 
. to exhibit the respective superiority of their-claims to inherit through 
- their attention to the deceased owner of property in his last moments 


and their liberality in the performance of the last obsequies, When 
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there are rival claimants there is commonly a rush among them to gain 
what are supposed to bethe marks of dutiful and deserving heirs as 
testimony to title when the dispute comes up for judicial determination, 
and an unseemly and sometimes a violent struggle takes place over tre 
death-bed or over the coffin of the relation whose effects they are se 
eager to get hold of. 

It is not the business of the Courts toread homilies tothe peopls o: 
their conduct, but it is their duty to see that they do not encourage 
senseless extravagance over funeral ceremonies by taking account of 
competitive lavishness of expenditure as an element in the estimation 
of the weight of conflicting claims to inheritance. Unless it can be 
shown that the ordinary duties of affection or kindred have been inten: 
tionally and deliberately neglected, so as to raise a presumption of ths 
rupture or interruption of the connecting bond, evidence referring tc 
particulars of the discharge of obligations of this nature may generally 
be passed over as of little or no importance. 

In ancient times when a man died at a distance from his friends, 
there was an obvious reason for giving the stranger with whom he might 
be staying an interest in his property in order to secure attention during 
sickness and the performance of the rites of burial. But in modern 
times where a man dies among his own people or within the easy reach 
of them which modern means of communication afford, the ground for 
such a rule ceases or begins to cease to exist. It is possible, too, judg- 
ing by the language ofthe texts that the old rule was meant to be 
limited to the moveable property which the deceased might happen te 
have about him and which might be supposed to suffice as compensation 
for the care bestowed on him, though this would apparently not be so 
in the case of the relation mentioned in 62, X-Manugyé. The Lower 
Appellate Court seems, therefore, to have been right in not being in- 
fluenced in its decision by matters of this kind. 

The substantial question here is whether the brothers and sisters of 
the father of the deceased, Ma Pyan, who was unmarried; have undey 
the rules of inheritance in the Dhammathais a title to the estate of Ma 
Pyan superior to any title of the defendant as step-father living with 
deceased. Section 22 of the Wunnana excludes from inheritance beth 
the step-father and uncles and aunts, and this if followed literally would 
prevent the plaintiffs obtaining the estate from the defendant who is in 
possession. But the section is inconsistent with sections 45 and 46 of 
the same Dhammathat and apparently is meant to exclude only where 
there are descendants nearer than great-grandchildren. Section 36 
Mohavicchedani, 20 Dhamnavilasa,21i Attathankepa, and 8% of 
Sparks’ Code have been referred to as. showing that section 22 of the 
Wunnana cannot be read as absolutely exclusive. The analogy of 
Hindu law on the subject of the rights of kindred has also been alluded 
to. a a 

The Lower Appellate Court has gone to section 56, X Manugyé, for 
guidance, but that section mentions the case of a husband and wife 

26 
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tion 19 of the same chapter is, hawever, applicable. 

The Buddhist law is epposed to the ascent of inheritance, but when 
it cannot go by descent the inheritance is allowed to ascend, first to 
the father and mother, and failing them, to the first line of collaterals, 
and, in the absence of heirs in that degree, to the grand-father and 
grand-mother and tke next line of collaterals. 

There seems to be no doubt that this is the intention of the rules and 
no equitable claim of the step-father, supposing such to exist in this 
instance, would be sufficient to resist a distinct rule of inheritance. 

The appeal consequently fails on all points and must be dismissed 
with costs. 5s , , 

The cross-appeal concerning Satpyagyin land is allowed with costs, 


dying without issue, which is different from the present case. Sec- 
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Maung Pa, ii Pu and Mi U were brother and sisters. Maung Pa and M: Pe 
predeceased Mi: U. ‘The question was aste the shares which the nephews and 
nieces of Mi U, who dicd._ leaving property, were entitled to, that is to say, whether 
they were entitled te cqual shares per capita, or whether they could claim only to 
divide what would have been their parents’ shares, supposing Mang Pa and Mi 
Pu had survived Mi U 

Held—that the children of Mi U’s brother Maiig Pa were entitled to half and 
the childees: of Mi Pu were éntitled to the other ha!! of Ms U's property, 

Referétices ¢ 
Sparks’ Code, 65, 89, 99. 
Manugyt, X, 56, 66, 67- 
Manugye, X, section 17, page 277. 
Thethadayiza Dipani. 


Amwebdn., 
Upper Burma Rulings, 1892-96, pages 93 and roz. 


‘Tne partics in this suit are children of a brother Nga Pa and of a 


sister Mi Pu. There was another sister Mi U. Maung Pa and Mi 
Pu predeceased Mi U. The question before the Court now {a 
difference of opinion regarding some trees having been waived by the 
applicant) is as to the shares which the nephews and nieces of Mi U, 
who has died leaving property, are entitled to, that is to say, whether 
they are entitled to equal shares per capzia, or whether they can claim 
only to divide what would have been their parents’ shares, supposing 
Maung Pa and Mi Pu had survived Mi U. 

The Court of First Instance décided in fayour of equality of shares 
among the nephews and nieces. This decision was set aside by the 
District Judge, who fourtd that the children of Mi U’s brother Maung 
Pa should také half and that those of Mi Pu should take half. The 
District Judge writes— 

“Tt is undoubtedly a recognized principle in the Burmese law of inheritance that 


the descendants of decéased persons stand in the same place as thé person himself 
would have done had he been living. Had Nga Pa and Mi Pu been living, each 


would have got half of Ma U’s property.” 

Neither Advocate engaged in this case has been able to find any- 
thing in the Dhammathats deciding the point in issue. Mr. Hirjée 
admits that lineal descendants would take ger stirfes and not per 
capita, but argues that this rule does not apply to collaterals. He 
quotes Sparks’ Code, section 65, as given in Lutter’s Manual, sectiou 
65:: The Dkammathats do not even lay down how, when there are’ 
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only grandchildren and no children, property is divided among them; 
but the point admitted may be taken for the purposes of Mr. Hirjee’s 
argument, He also quotes Article 56, Book X, Vanugyé, to show that 
next of kin should inherit equally. 
On the other side Mr, Ba Ohn, Barrister-at-Law, quotes section 65, 
Litter’s Manual, as clearly showing the representative character of the 
claimants and he refers to portions of the evidence on the record as 
tending to show that the parties thought they would share in two por- 
tions as representing Maung Paand Mi Pu. As it appeared that the 
point now raised had not been previously decided and was not to by 
clearly inferred from any Buddhist law available to the Advocates, at 
their suggestion, I followeda pian already adopted once or twie be 
my predecessor, and consulted as experts in Burmese Buddhist. Law 
the Kinwun Mingy? and the Wetmasdk Wuxdauk, asking them to 
quote the authorities on the subject. These gentlemen, after quoting 
various Dhammathais to show that the brother and sister and, failing 
them, their children may inherit, a point not now disputed, proceed to 
say that the Dhammathats are conflicting on the point actually at issue, 
and that it is customary where this is the case to foliow the law fa- 


' voured by the greater number of Dhammathais ; and that by such law 


the children of the brother and sister should take the shares of the 
brother and sister and should not share equally. The Dhammathats 
quoted in support of this view mostly refer to the case of one heir 
having died, or being absent, in which case his (the deceased’s heirs) 
relations are to take his share, Inthe Thethadayiza Dipani Dham- 
mathat (in verse) there is an indication that the property of a deceased 
couple who had no children should be divided among the respective 
blood relations according to their respective rights of inheritance, #\e., 
per stirpes. : 

The gentlemen whom I consulted further quote section 17, Book X, 
page 277, Manugyé, which has also been referred to in this Court as 
giving egual shares to the reations. Richardson translates the word 
(paukpaw) as meaning brothers and sisters, but I am not sure that its 
meaning can be limited in this way. The word paukpaw (c0)o5c05) 
may mean any consanguineous relative. But again, if his interpreta- 
tion were followed out, it might lead to results which would certainly 
not be supported by either Advocate engaged in this case. The Am- . 
webén Dhammathat on palm leaves and the Manu Dhammathat on 


- palm leaves contain passages to similar effect. 


There is thus no'guide which can be unhesitatingly adopted as ex- 
pressing the law-on the point at issue. And we*have, as the District 
Judge did, to look’at the’ general spirit of the law as it is known to us 
Lineal descendants take per stzvpes Mr. Hirjee and the counsel for - 


=. the respondents have both argued. In Maung Chitsaya and others. 


_y. Mi Minkale;* it was held that the children of different marriages | 
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should take shares as representing their mother without reference to 

the numbers of each family of children. This is clearly the method of 

division indicated by sections 66 and 67, Book X of Manugyé. The 

dseision just quoted was referred to in the case of Mi # Mya v. Mi 
un.* : 

I am unable to see why, as the learned Advocate for the applicant 
argues, the rule must be different for collaterals and-for lineal descend- 
ants. : 

In the examples given in Liitter’s Manual (Sparks’ Code) sections 
89, 90, the division given is stated to be per capita, but no authority 
is given for this method. 

On the whole it appears to me that the District Judge’s decision is 
correct and that plaintiffs are entitled to half the property of Mi U. 
That being the case, this application is dismissed with costs. 
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Before G. F. S. Hodgkinson, Esq., C.S.1. 
(1) MA GYWE, (2) MA THIT, (3) MA THAIK (a minor by _her next of 
kin, Ma Hmén), (4) MA MVIT (a minor by her next of kin, Maung Gyi), (5) MA 


HNIN VON 9. (1) MA THI DA, (2) MAUNG HLA, (3) MAUNG MYA, 
(4)MA SHIN. 


Wives who live in separate houses from that of the wife with whom the huSband 
takes his meals are not entitled to obtain, on the death of the husband, anythitig 
more than has already come into their possession, 

Living and eating together is not an essential of marriage, but merely a formal 
proof of the validity of a marriage, : 

Separation of residence does not afford more than a presumption that the 
woman has not the status of one entitled to share inthe inheritance left by her 
deceased husband, a presumption which can be rebutted by proof of the existence 
of a superior status. 

References : 
Manugye, Chapter V, 24. 
Manugye, Chapter X, 37,38. 
Manugyé, Chapter XU, 336. 
Jardine’s Notes 15, 22,.23 and 59. 
-V, 2. 

THIS appeal must be dismissed. In suing to have the property of U 
Aung Ba, deceased, administered by the Court, it was necessary for the 
plaintiffs (appellants) to establish the status, in respect of which they 
claimed to, be entitled to.maintain the suit, when the existence of that 
status was denied by the other side ; and in throwing upon them the 
burden of proof the Court acted strictly in accordance with sections 
IOI, 102, and'103 of the Evidence Act. If they failed to prove their 
status, they were bound to fail in their suit. 

I will consider the case of each plaintiff or set of plaintiffs sepa- 
rately. © 

First as regards Ma Gywé; sheis the daughter of the’ deceased by 
one Ma Hla U. It is certain that during the time that she received 
Aung Ba’s visits she lived in a small house’ belonging to Aung Ba and 
his wife Ma Thi Da quite separate from the house in which Aung Ba 
habitually resided ; and here Aung. Ba (vide evidence of Maung Pe) 
occasionally used to visit her, coming at night and going away in the 
morning. Soon after the birth of a daughter, who is the plaintiff Ma 
Gywé, Ma Hla. U_ was divorced and had to return and live with her 








. mother, taking with her the child onreceiving Rs. 500 from Aung Ba, 


Here'she died some 12 6r'15 years afterwards. Aung Ba then sent for 
Ma Gywé, and a few days afterwards married cher to one of his depen- 
dents, with whom. she lived in the house for some months and the 
quitted her father altogether. 3 


Itis contended by the defendants that wives who live in separate 


ak houses from the one. with whom the husband takes his meals are not 


entitled to obtain, on the death of the husband, anything more than has 
already come into their possession, and that when HIa U was. divorce 
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she received ali the share to which she and her child may have been 
entitled. The point of law arises more pertinently in respect to one of 
the other plaintiffs, but it will, [tbink, be convenient to discuss it here. 
It is argucd for defendants that the living and eating together of hus- 
band and wile are essential to constitute a valid marriage, and that the 
Manugy? Dhewwathat assumes this necessity (vide Book X, sections 
37 and 35}. Ox the other hand, it is pointed out that in section 24, 
Book V, ia which ace laid down ‘the three ways in which a man and 
woman becons husband and wife, all, mention of living and eating 
together is excluded, and it is only in the XII Volume, page 
336, that the addition of these words is found, and it is contended 
that living and eating _ together is not an essential of marriage, but 
merely a forx proof of the validity of a marriage. This view is 
certainly favoured by Mi, Jardine in his Notes on Buddhist Law, I. 
sections 15, 22, aud 2g. “Tt may certainly be predicated that many of 
‘ 1 the contracts which in dealing with the law of Burmese Buddhists 
‘we call marriage and treat as such in our Courts are contracted with 
“hardly any ceremony or formal evidence of the contract: its preof 
in such cases depends more on admission or on repute and conduct 
“than on anything else; and the more one considers the Dhammathat, 
ee the greater becomes the difficulty of laying down any precise railings 
‘as to what fact is essential to constitute the status of marriage 
‘whe n that status begins, and when the contract iscomplete * * *, 
“We cannot apply the principle or practice of the Dhammatha! to 
“the changed society without modifications; and in the moulding of 
“the law it is of great importance that, the Judges should modify the 
te tules in the linc of present customs and opinion rather “than 
‘in that of abyegous day. After such consideration as I have been 
«able to give to ¢he subject, I am inclined to. think that consent of 
‘both partics is essential to the contract of matriage and that no 
“ ecremony is csseatial cither by the Dkammathat or by established 
“custom, but t ral tle pieblic banquet or the joining | of hands may be 
“some evidence of the ae although that sort of evidence may be 
‘* overruled by proof that there was no consent or acquiescence, as, for ex- 
“ample, by showing that immediately afterwards the girl repudiated by 
“quitting the man.” And again in section 50 of the same note: “So | 
would be inclined to hold that there is nothing in the mere fact ‘of a 
separate establishment to prevent a woman from being a wife. Tf the 
slatus Js disputed, it must be proved in‘ one of the usual ways. The 


















Courts would. have.to infer from the acts proved and the acknowledg-. 


ments and repute whether the parties had consented toa marriage or 
to concukinage, or only a trading partnershij ip.” Moréover, although it 
must be admitted that, the word wife { (©0008) is very loosely used some- 


times even inthe Dhkammathats, théetéxts‘upon which the plaintiffs rely 
to prove that a:wife living separately is not entitled to obtain more pro-. 


perty than she ‘has already obtained from her husband seem.to imply the 


existence of marriage, or, in other words, that the man and woman had : 


27 
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with reference to each other the relative status of husband and wife 
although the wife lived in a separate house. The Manu Wunnana 
Dhammathat, section 2 (vide Jardine’s Notes, Part V), lays down: 
* Wives who live in separate houses from the wife who eats together 
with the husband should only get the things which were given to them 
and should not get things not in their possession.” An extract from 
the Atogauk Dhammathat is also quoted: “ Wives who may have peen 
living apart in separate houses shall also keep what has been given to 
them and is already in their possession: but they cannot be made 
joint-heirs to a share in the inheritance.” Also an extract from the Kin- 
wun Mingy7’s Digest: “ The law of division between several wives, 
each living in a separate house, is as follows: each wife shall be enti- 
tled to retain possession of whatever property might have been given to 
her by her husband, during his lifetime, provided the property so given 
her actually come into her possession. The property to which a wife — 
has so become entitled shall not be taken from her and given to another 
wife. Ifthey have children, their children shall be entitled only to such 
property as belonged to their respective mothers. Such children shall 
have no.right to claim shares of inheritance from the children of other 
wives.’’? These passages seem to show that, although these wives who 
live in a separate house are to be classed a8 wives, they hold a position 
as regards their husband’s property very different from that possessed 
by wives who live and eat in the same house with their husband. But 
it is suggested that the Kinwun A/ingyz’s book, Attathankepa Wunna- 
na, is not one of the Dhammathats entered on the 
_ patents * which used to be given to Judges on their 
appointment and ought not to be treated as au- 
thoritative. The book may not indeed be a Dhammathat, but it is a 
most useful digest from the authoritative Dhammathats held to be in 
force in Upper Burma, and both before the annexation was and now is 
very generally used by Upper Burma Myodks. In the present case 
the dictum is entirely established by the Manu Wunnana Dhammathat 
above quoted ; and the Manu Wunnana isnot a Dhammathat as to the 
authority of which I'am aware there exists any question at all, At the 
same time | entirely think that care must be taken in applying to cases 
at the present day principles derived from an archaic society and now 
materially affected m.their application by the existing order of things. 
In former days, when travelling was very uncommon and difficult, the 


* See Circular No. 


“séparate residence of husband and wife in the same neighbourhood ° 


would be much-more significant than the separaté residence of husband 
and wife at-a great distance from eachother arising from the facilities 
now afforded by steam-boat and railway for travel in the expectation of 
obtaining an amelioration of his or their condilicn by’ distant employ- 


“ment. The separate residence inthose days was so cléar and general 
' an indication of the wife holding a certain status that it would seem to 


have been accepted as a definition of that status and not as it manifest- 
ly ‘was the fesult of that status which, as things then were, perhaps 
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clearly enough indicated the existence of thestatus. ‘‘ Now-a-days,” 
Mr. Jardine points ont, “the separate living may be a matter of mutual 
convenience, e.g., where there is limited accommodation in the house, 
or where the husband wishes to sel up a shop in a distant town, but not 
to take his wife there. A policeman on the frontier ora station-master 
or telegraph signaller on the railway may find it impossible to take his 
wife about with him; but it seems inconsistent with the contract of 
marriage to hold that the wife is not entitled to share in the pro- 
ceeds of his labour and skill. It ee happens that a man takes 
a second wife and prefers that his fitst wife should live by herself, 
perhaps in her own house, so as to avoid domestic broils. If then 
her separate living is by his license or desire, or for joint conveni- 
ence, there would seem to be no reason inequity why it should deprive 
“her of any advantage belonging to the status of a wife.” It would 
evidently be most unjust to apply to such cases a principle which 
relates to the position of wives who are practically little more than 
concubines, or perhaps are mere trading partners. I do not therefore 
think it safe to hold that separation of residence affords more than a 
presumption that the woman has not the status of one entitled to share 
in the inheritance left by her deceased husband at his death, a presump- 
tion which can be rebutted by good reason compatible with a superior 
status being shown to exist, but which is in the present case not ex- 
plained at al! except on the hypothesis of the inferior status. That 
Mi Hla U was the lesser wife living separately and did not entitle to 
inherit appears strongly confirmed by the conditions of her divorce 
from Maung Aung Ba. It is true that the reasons for her divorce are 
not proved, but it is most improbable that, if she had been in the posi- 
tion sect up for her by her daughter in this case, she would have been 
contented with receiving a mere pittance of Rs. 500 when accepting a 
divorce from her wealthy husband. 

As to Ma Gyw, her daughter, having been re-called home after hez 
mother’s death, I think the reason for Maung Aung Ba’s action is proe 
bably rightly explained by the second defendant Maung Hiz, and she 
was married off to Po Ywet to prevent her from going to the bad. 
The scale of expense at the ceremony and the menial position of the 
husband preshite the supposition that Aung Ba at all recognized her 
as a grand-daughter with a right to share in the inheritance ; and in 
the thedansa, which has been referred to by both sides as affordini 
good.evidence of Aung Ba’s views of the’status of his different chit 
dren, she is expressly excluded from being a sharer in the inheritance, 
although the declared sharers, namely, defendants (2), (3};'(4); are 
granted permission, when the inheritance is divided, to let her have 
rupeeés 500. : 

I hold that the judge was perfectly right in finding thai Ma Gywt 
had not the status to maintain thé suit. Nee 

I come now to the case of Ma Thit and Ma Thaik, daughters.-of 
Maung Pyo, who was‘born of Aung Ba’s first wife Mi Sy U; and to 
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_ the casé-of Ma. Myit, daughter of Maung So, Aung Ba’s second son 


by his first wife MiSa DU. It is asserted by the defence that the 
descendants of Ma Sa U are not entitled to share in the inheritance, 
because Aung Ba’s children by Mi Sa U were illegitimate, MiSa U 
haying. been a slave of the Kyaukpadaung Mingyi Kadaw, released 
from her bond by the payment of the price of her body by Maung 
Aung Ba after he had seduced her. She was eventually divorced, 
and, having hada child by a sawyer who lived near Aung Ba’s house, 
fell.into great styaits and becéime a nun before her death. Ma Yin 
is the principal witness of the position of Ma Sa U before she openly 
lived. with Aung Ba; but her.evidence is assailed as being wholly 
untrustworthy, because an old lady, the Chief Queen of the Pagan 
Prinze, does not recollect that Ma Yin held the position she claims as 
the viife of the Kyaukpadaung Mingyi. But this old lady’s‘evidence, 
taken.on commission, does not appear to be very trustworthy, and, so 
far as Ma Yin is concerned, is of a negative character. Even if it can 
be wholly dépended ‘upon, it does not prove that Ma Yin was not a 
wife of the Kyaukpadaung Mingyi; but merely that she was not the. 
particular lady who 4o years ago attended her dutbars as his wife 
and was of all-his wives dlone known to her. 1 cannot regard Ma Yin’s 
evidence as at all materially discredited by the Pagan Namadawgyi, 


and her evidénce is clear and explicit as to Ma Sa U having been a 


slave when Maung Aung Ba took her, and this fact is clearly borne 
out by the following extract from Aung Ba’s thedansa of 1888: “ The 
“said Pweza Aung. Ba in his early life redeemed - the slave woman 
“named Ma Sa U, who was then serving under the Kyaukpadaung- 
“'Myosa Mingy¢ Kadaw Ma Yin and’ took her as wife and had issue 
“by her Maung Pyo and Maunz So.” 

The thedansa goes on to authorize his “legitimate” children [de- 
fendants (2), (3), and (4)] to pay Ma Thit and Ma Thaik, ‘daughters 
of Maung Pyo, Rs. 150 each, Maung So (since deceased) Rs. 300, and 
Ma Myit, daughter of Maung So, Rs.-150. It is quite clear to me 
from these. facts, and from the evidence, that these plaintiffs cannot 
‘legitimately. claim any share in Maung Aung Ba’s property beyond 
what they.may have received already. No doubt Aung Ba performed - 
the duties of parent towards his sons by Ma Sa U and their marriages 
‘were at his expense, but this does not give them any right to inherit, 
and the comparatively very small amount spent upon them shows that 


. their positidn-was regarded by their father as very different froin that 
of his other sons. - gage 7 : cn 
_. Ma Hnin Yon, the fifth plaintiff, waS the wife of Aung Ba, living in 


'.“a'‘séparaté house: .She was divorced from him, but she says they made 
, At up again.- The thedansa shows her position in- 1888, and evidence 
“of her resuming her former position of wife is entirely absent, except 
‘in her ‘own statement, which is palpably untrue in some respects. | 
‘From her own admissions, and the circumstances of the case, [ am 
“ted -to believe that the position she eccupied with respect to Aung Ba 
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before his death was not that-of wife at all, but of pimp to procure for 
him young girls; and the latter were the real attractions to the house 
which he occupied. But even if she again became his wife after her 
divorce, she was evidently only a wife living in a separate house 
under circumstances which indicate that she had any) that status 
which gives no right to share inthe inheritance. 

The appeal is dismissed with costs, 
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Before G. D. Burgess, Esq., C80. 
MAUNG MYAT THA v7. MA THON. 
Contract Act, section 11—-Majority Act, 1875, sections 2 and g3—Burma Laws Act, 
18098, section 13—Manugye Dhammathat, Ch. VI, 28, 30. 
Suit for restoration of conjugal rights against a Buddhist girl under the age ‘of 


18. 
Held—that a Buddhist woman, if she isa minor at the time of matriage and 


she is duly given in marriage by her parents, upon marriage is emiari¢ipated from 


parental control and ceases to bea minor so far as marriage and its “irdidents are 
concerned. 3 
References : 
Manugyé, V1, 28, 30. ; 
Story’s Conflict of Laws, Chapter V. 
Burma Laws Act, section 13. 

THE plaintiff has sued the defendant, his wife, for restitution of 
conjugal rights, and his suit has been dismissed on the ground that: 
the defendant, being a minor, cannot contract and cannot therefore 
commit a breach of contract, and that no suit will lie against her. 

The Court considered thatthe proper course was to sue defendant’s 
mother, who.was detaining her, for recovery_of a wife. 

There was very little evidence that defendant was under 18 years 
of age, but the burthen of proving that she was more was thrown on 
the plaintiff. 

_ The Court has, however, shown no reason for taking 18 ycars of age 
as the age of majority. 

The Majority Act, 1875, which fixes this age for persons domiciled 
in India, providesin section 2 that “nothing herein contained shall 
affect (a) the capacity of any person to act in the following matters, 
namely, marriage dower, divorce, and adoption.” Subject as afore- 
said, section 3 makes the age of majority 21 or 18 years, according as 
the person has a guardian or is under the jurisdiction of the Court of 
Wards or not. A ' 

The learned Judge treats marriage as a mere contract, but it is 
something more than a contract, or at any ate is subject to special 
conditions.* Anyhow the Majority Act makes a special exception in 
regard to it, and it is also specially provided in section 87 of the Civil 


-Justice Regulation ¢ that any question respecting it is to be decided in _°. 


accordance with: Buddhist law when the parties are Bud dhists, a8 ta 

are in this instance. ‘ eae : a 
According to Buddhist law,—Manugye Dhammathat, V1. 30,-—a 

young woman who-has never had a husband has no right to take'‘one — 








* See Story’s Conflict of Laws, Chapter V. 
+ [Burma Laws Act, section'13.] 
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without the consent of her parents or guardians ; but, if she bea widow, Maune Mvat Tua 
or divorced from her husband, and she marry the man of her choice, Ue 

her parents, guardians, or relatives have no right to interfere to pre- Ma Hons 
vent it ; let the woman who has already had a husband take the man of 
her choice. No limit of ageis here mentioned as in section 28, where 
it is 20 years. It appears, therefore, that a Buddhist woman in Burma 
is emancipated from parental control by marriage and ceases to be a 
minor, if she is one at the time, so far as the’ marriage is concerned. 
The Lower Court must accordingly be held to have been wrong in 
applying section 11 of the Contract Act to this case and in treating 
the defendant as a minor for the purposes of the suit brought, and the 
decree dismissing the suit must be reversed and the case remanded 
for trial on the merits. 

Costs to follow the final result. 


Civil Revision 
No.3 of . 
(1895. 
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Before G.D, Burgess, Esq., C:8.1. 

MAUNG LU GYFanp rour ornersv, MA NYAN. 
Suit by respondent-plaintiff as wife of deceased to recover his estate from his 
bie en ahi ws brothers and sisters. : Me 
. When a divofce has taken"place between'husband and wife and a reeunion is set 
up by the formes wife, on the death of the former husband, in order to support a 
claim to. -his estate, strict proof is required of the renewal of connubial relations, 
just, as clear proof of marriage in the first instance is required, when the question 
is whether the status of wife has been!aequired at all. 
' Tue sole question which has to be considered in this case is whether 
the respondent-plaintiff, Ma Nyan, is entitled to succeed to the property 
of the deceased Maung San Dun, which is now in the possession of the 
applicants, his brothers: and sisters, the defendants, in theZcapacity of 
the wife of deceased. 

There was adimittedly a separation between deceased and his wife, 
but the plaintiff séeks to represent either,thatithis separation did not 
amount to a divorce, or that, if it did, the relation of husband and wife 
was re-established before deceased’s death. 

The separation was effected by written instrument as usual, but. the 
parabatk has not been produced nor accounted for—an omission for 
which the Courts below was responsible. In this Court the applicants 
say that the pavabatk could not be found, and I think that it is neces- 
sary under the circumstancesto cause further enquiry to be made be- 
cause it is abundantly clear from the evidence on both sides that a divorce 
took place between the husband and wife. It is plain that a division of 
property was made, for this is stated by the surviving lugyi, who, in ac- 
cordance with Burmese custom, effected the divorce, and he has not 
been contradicted by the evidence ‘of anyone élse with personal know- 
ledge of the circumstances, while the rest of the evidence shows that 
deceased after the divorce separately held the land which before that 


‘had been held jointly by him and his wife, and that he lived apart from 


her ina different dwelling. Consequently there can be no reasonable 
doubt that a divorce took place, such as is usual among Burman Bud- 
dhists, with division of property. That being so, the hearsay evidence, 
which has-been wrongly admitted, that there was a separation and not 
a divorce, ought to have been entirely disregarded. = Aken 
.- Adivorce having. been proved, the onus of showing that there was a 
yenewal of the relation of husband and wife undoubtedly lay, as argued 
for. the applicants, on the plaintiff, and all the evidence on this point is _ 
that there may have been some friendly visits betwee’ deceased and 
plaintiff, that,deceased assisted plaintiff with food, and that he: wished 
her to attend him on his death-bed, a matter about which there was ap- 
parently much difficulty. The divorce took place eight ygars ago, and 
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there is nu preof that deceased and plaintiff ever lived together again as 
husband and wife would do, 

When a divorce has occurred strict proof is required of the renewa! 
of conuubial rclations, when the question is whether there has been a 
re-untion or not, just as clear proof of marriage in the first instance is 
required when the poimt in dispute is whether the status of a wife has 
becn acquired or not. In this case the evidence ‘of a ré-union is a!- 
together unsatisfactory, and the circumstances go te show that the 
probability is all the other way. 

The decree of the Lower Courts is accordingly reversed and the 
plaintiffs suit dismissed with costs in all Courts, 


Maune Lu Gez 
Uc 
Ms Nraw. 
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Before G. D. Burgess, Esg., CS. 
U GUNA vo. U KYAW GAUNG. 


Contract Act, 42, 45, 59 to 61-—Burma Laws Act, section 13—Suceession Certificate 
Act, 4—Suit by a Buddhist husband for himself and as sole vepresentative of 
his deceased wife—Union of husband and wife as tt exists under Buddhist 
law should be treated as a partnership. 


The plaintiff, a Buddhist, for himself and as sole representative of his deceased 
wife (also a Buddhist), sued defendant for Rs. 2,500 with interest at the rate of 
12 per cent. from date of suit, due on a mortgage-deed executed by defendant in 
favour of plaintiff and his wife jointly during the latter’s lifetime, or for the fore» 
closure of a mortgage of a house and ground in default of payment of the original 
mortgage debt and mterest. 


The lower court gave a decree absolute in plaintiff?s favour without requiring 
him to file a succession certificate or letters-of-administration to the estate of his 
deceased wife, holding that the debt was a joint one to the hustand and wife and 
that after the latter’s death the husband had the whole debt vested in him’ by 
survivorship, and that therefore the plaintiff could sue alone as he did. In appeal 
the defendant-appellant took the same objection as that raised in the lower court, 
2€,,‘‘the want of parties,” and the following questions arose, namely, whether 
section 45 of the Contract Act was applicable to the suit, and, if so, whether that 
section could be applied to partnerships, and whether the union of a husband and 
wife as it exists under the Buddhist law should not be treated as a partnership. 

Held— that the union of a husband and wife as it exists under the Buddhist law 
should be treated as a partnership, and that so far as plaintiff and his deceased 
wife were to be treated as partners, the provisions of section 45 of the Contract 
Act were applicable, and as there’ was no established practice in the courts in 
Upper Burma to the contrary, the plaintiff was not entitled to sue alone as 
survivor. , ; 5 


The plaintiff on his own showing was “a person claiming to be entitled to the 
effects of the deceased person” in the language of section 4 of the Succession Cer- 
tificate Act, and he was therefore bound to produce letters-of-administration or a 
certificate under the Act before he could be granted a decree. 


References—1. L. R. 17 Bom.6, 17 Mad. 108, and 18 Cal. 86. 
I. L. R. 14 Mad, 377, 16 Bom. 349, 19 Bom, 338. 
Manugye, X, 2, 3, 4, 5, 8, 10, 11, 12, 32 
THIS appeal is against a decree for the foreclosure of a mortgage 
of a house and ground . upon failure to repay the original mortgage 
aye of Rs. 2,500 with interest at the rate of 12 per cent. from date 
of suit. i ; he ie eg 
_ The suit was brought by the plaintiff “for himself and-as sole | 
representative of his deceased wife” in whose name as-well as his own _ 
the'mortgage-deed was drawn. The questions raised betwéen the 
parties are set out in thé judgment of the Court below :— a 
“Two documents are filed with this plaint—(a) a mortgage-dced by both defen- _ 
dants of their house and land, dated thé 23rd December 1886, maturing in to” 
months for a loan of Rs. 2,500 with interest at Rs. 2-8-0 per cent. per mensem 3 (6) 
a further charge on account of a joint debt. of Rs. 1,000 of first defendant: and 
another on the same property executed by the first defendant alone, The former 
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of these is duly registered and the second is not, and the claim is laid on the first 
document alone. It is said there is due under this document~ 


Rs, 

The whole principal... as ae ws. 2,500 
Talerest aie iy aes to: 2,0G6C 
Totat ws 4,500 


bul cclinquishing his claim for interest unpaid the plaintiff asks for-— 
(a) for Ks. 2,500 and further court interest on date to be fixed for pay- 
ment and redemption ; : 
(b) foreclosure in default. 
“The mortgage bond contains no provision for sale. _ 
© Phe defence is that the defendants have paid as intercst-— 


Rs. 

From 2snd December £886 to July 188... wo: 2,002 
From August 1889 to August 1890 oe «>  8r2 
Total vee 25874 


| Vete-—The interest for go months comes up to Rs, 2,875.] 


“That the plaintiff and his wife then remitted all further interest and asked only 
for the repayment of principal, and the defendants then paid— 


Rs. 
On 25th September 1890, cash .., i ss - 700 
On zoth October 1890, cash ae aes vs 1,000 
On 23rd December 1890, diamond a ws (O24 
On 23rd December 1890, gold... ee re 69 
In February 1897, bullock a te ae Ifo 
Total exe 2,500 


erent 


“That thus there is neither principal nor interest duc, though the plaintiff has 
neither destroyed nor returned the mortgage deed, 

“ As the claim is only for principal, the issues that thus arose and on which the 
case went to trial were— 


(1) Have the defendants paid the plaintiff the principal sum of the debt 
as stated in the written statement and schedule ? 


(2) Is plaintiff entitled to the relief sought ? 


“ The defendant. had thus to begin on the issues ; but before doing so he by his 
Advocate raised a preliminary objection on the point of the want of parties, 

“ The contention was that the plaintiff had no status to sue alone unless and 
until he had ‘taken out fetters-of-administration or a succession certificate. The 
peint was fully argued, and the result was that it was found that where the claim 
was by succession such certificates or letters were necessary, but not where the 
right accrued as of course by survivorship as in a joint document like the present 
and the objection wads vverruled. Costs were not, however, asked for nor awarded. 
What the defendant has no prtve to avoid the consequences of the bond sued on 
is that he made the following payments and that he made them not only to account 


U Gows 


v. 
U Evaw Gaur, 


“U Gua 


a 
U Kyaw Gaune, 


alleged are— 
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of the transaction covered by the bond sued on but to account of the principal sum 
of that transaction, to wit— 


Rs. 

(1) 28th September 1890, cash on we = - 700 
{2) 20th October 1890, cash th vee 1,000 

. (3) 23rd December 1890, diamond ae «ws = G6 2. 
(4) 23rd December 3890, gold vee aa 69 
45) February 1891, bullock ee ne 110 
Total ves 2,500 





“ He should also be able to give a proper explanation of how a discharged bond 
happens to be still held by the person in whose favour it is, 


“The evidence the defendant relies on to prove these payments to the account 


(1) A lot of suspicious and irregularly kept accounts. 
{2) His own deposition. 
{3) The evidence of his son Maung Tin. 
(4) Maung Cho, a servant, he says, to within two years past, 
5) Maung Saing, another son. : 
(6) Maung Kyu, aservant of No. 5. 


* The defendant and his son Maung Tin seem to have been trusted agents and 
dependents of plaintiffs, and he declares that they are in debt over Rs. 10,900 on 
different transactions. Defendant claims he does not owe a pice. Plaintiff no 
doubt is a very bad business man according to Western ideas of business and 
quite unable to explain his own accounts, and defendant’s Advocate takes advan- 


‘tage of these facts to cast a doubt on the allegation he makes that the sums were 


not paid to the mortgagee. It is the defendant's duty, however, to prove thet the 
were and that the bond is discharged, and he fails. Defendant admits in his 
deposition : ‘Iam unable to say what I paid for principal and what -for interest 
with plaintiff’ 

“The items paid have been examined on in detail and the contradictions of the 
defendant’s witnesses are such as to show that their statements are deliberately 
false. Jt is shown from the defendant’s own admissions on cross-examination that 
prior to the alleged payments of these sums he was in such straitened circum- 
stances that he had decrees against him and compounded with his creditors, and 
had-‘his pledges sold by them to meet his liabilities, and that subsequently to these 
and the alleged payments he had to show cause against imprisonment for his 
debts. And‘he would not be likely to find means as he states. 

“The wife of the plaintiff, who was the actual trader, is dead, alsoa Myodk who 
was then clerk and thenatsayé also who acted as clerk, and the defendant has 
taken advantage of these facts in his defence. : 

“ The claim.of the defendant to have paid anything whatever to plaintiff for 


principal must be disallowed and the claim will bedecreed. ONS eae 
- © Ordey.—The defendant will pay to the plaintiff within six months. of this date 


* the sum of Rs. 2,500; and all costs of suit contested with further interest.on the said: 


‘sum of Rs, 2,500 at 12 per cent. per annum, from date‘of suit until payment be 


‘Made ‘or until expiry of six months. And upon default by the defendant if paying 


the interest and costs -by the date specified, it will-be-declared-and ‘decreed ‘that 


- the defendants and their heirs and persons claiming under them shall thereafter be 
. debarred from redeeming the mortgaged property, and thut the same Shall exclu- 


‘sively belong to the plaintiff.” 
Fhe derision of the Lower Court is challenged in appeal, first on the 


finding of fact that the repayments alleged are not proved, and inclose 
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connection with this is the further objection that the burthen of proof 
has been wrongly laid on the defendant because of the provisions relat- 
ing to the appropriation of payments in sections 59 to 61 of the 
Contract Act. 

It is not easy to be sure what the real truth of the matter is. Little 
or no confidence can be put in the direct evidence and in the docu- 
ments produced under the name of accounts. The plaintiff himself 
did not conduct his own business and cannot explain things; his wife 
and clerk who could have done so are dead ; and the account-book in 
which certain of his transactions are entered, though commenced in a 
proper way, is imperfect. The or&l evidence on the other side, con- 
sisting as it does of that of defendant himself and his two sons and a 
dependent—the evidence of the other witness is of no importance— 
is too interested to be of much value, and the so-called accounts are 
of a worthless description. One document on parabazk, Exhibit 3, 
- the son Nga Tin professes to have copied from the paradbazk of the 
plaintiff's wife, but even if that were so, the account relates to transac- 
tions in tea andthe sums entered therein, Rs. 700 and Rs. 1,000, would 
presumably be in connection with that business, and it would still be 
necessary to show. that they were paid on account of the mortgage 
which the oral evidence is not sufficiently trustworthy by itself to do. 

The second document isin pencil written onthe page of a book. 


containing accounts of quite another kind. It is simply a note show-. 


ing four items making up the sum of Rs. 2,500, the mortgage debt. 
No doubt it was all written at once, and not as each item was paid. 
On the next page an account with a different person begins with the 
date of the and Jezan Thadingyut 1252, whereas the first date in this 
document is the later date of the 13th ladyzgyaw Thadingyut of the 
same year, so that it was not written inthe proper place in order of 
time. Anumber of leaves are missing from this book, and the book 
might be expected to contain among the similar accounts in it the de- 
fendant’s current account with plaintiff for goods deposited as security 
and sold gradually in discharge of advances, but such account with the 
plaintiff is not forthcoming. The defendant says the entries were made 
at the time of payment, but it is quite impossible to believe it. The 
document is beyond reasonable doubt a fabrication. It has obviously 
been concocted just to make up the sum of Rs. 2,500. There are the 
items of Rs. 700 and Rs. 1,000 in cash, and Rs. 690 i in gems and gold, 
and then Rs. t10 is added as the price of a bullock.” Such payments 
were made except, perhaps, the Rs. 1,000, but it is alleged, on account, 
of goods, and the plaintiff says the price of the bullock was about Rs. 
79 and not Rs. 1 10, while defendant says he had been offered Rs. 150 
‘for the animal. Wiy should he sacrifice the difference ? 


Besides, the defendant has made the blunder of leaving out of sight 


the second mortgage deed for Rs. 1,000 bearing interest at 3 per cent. 


U Guna 


U. 
U Kyaw Gaune. 


per mensem. Apparently he now wants to repudiate this instru- . 
ment, but in the Court of First Instance it was proved by plaintiff, and 





U Guwa 


U. 
U Kyaw Gaune, 
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not only was it not denied by defendant, but the Court has entered 
both in the list of exhibits, and on the document that it was admitted 
* by the opposite side. 

The defendant’s account fails altogether to fit in with this further 
debt of Rs. 2,000 on the mortgaged property. 

Another point in which the defence fails is as to the alleged settle- 
ment of accounts after payment of Rs. 2,874-8-o for interest. The 
defendant acknowledged that he had no notes made at the time of pay- 
ment of interest month by month, and there is no satisfactory evidence 
of such payments or of a settlement upon which defendant was left 
with nothing but the principal to make goud. The account of interest 
would not tally with the amount due on the two instruments. 

The. plaintiff's account of matters in respect of interest is not much 
better than the defendant’s. It would seem that the interest was re- 
duced on both bonds from 23 and 3 per ceni. to 2 per cent. per mensem 
on the aggregate debt, but evidence on the point is deficient. Credit 
is given in the account book for payment of interest to the amount of 
Rs. 2,155 up to the 5th Jazan Nayén 1253, Rs. 140 being remitted, but 
there is a blank between the 13th /abyigvaw Tabodwe 1248 and pyatho 
1250, regarding which there is no explanation. 

However, it is for defendant to prove the alleged payments of inter- 
est, and he cannot get credit for more than has been allowed by the 
plaintiff. 

Under these circumstances the burthen of proving that there has 
been any payment in reduction of principal seems to lic on the defen- 
dant, and it cannot be considered to have been discharged by such 
evidence as that adduced. 

Defendant bad admittedly many transactions with plaintiff, or with 
his wife rather, on the deposit advance-system, and there are still in 
plaintiff's possession promissory notes of his for over Rs. 8,000. Pay- 
ments made therefore from time to time were most, likely on current 
account, and the money was most probably derived from the goods in 
deposit as they were sold off, especially so as the defendant admits he 
was hard pressed by other creditors, 

If the payments cannot be taken as proved to be applicable to the 
discharge of a particular debt under section 59 of the Contract Act, 
the learned Counsel for appellant would wish to have them applied to 
the extinction of the mortgage debt as the oldest in time under section 


_ 61, but the creditor can make the appropriation at any time, and, if 
" any appropriation were required HSTE, the plaivtiff ap peat 'to have 


made it. 
This ground of appeal would, therefore, not prevail. “But, anyhow, 
under the circumstances set out above, the evidevce ‘cannot—be-taken 


‘as showing anything more than payments to interest, arid toa current 


account independent of the mortgage transaction. : 
On the merits ‘therefore the defence must be considered to have " 
failed for want of ‘sufficient proof of the discharge of the mortgage 
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debit or any partof it. The retention of the mortgage deed by the 
mortgagee would be strong primd@ facie evidence against the plea of 
a complete sctilement, and the defendant has given no reasonable ex- 
planation of his conduct in permitting it to be retained. Its retention 
would be consistcnt with a partial settlement of the debt, but there is 
no Satisfactory proof even of that. : 

It is further objected in appeal tbat the lower court has erred in its 
decision that the respondent-plaintiff was entitled to sue, or at-least to 
obtaiti adecrec, without obtaining one of the qualifications required 
by section 4 of the Succession Certificate Act. 

Besides the remarks on this point in the judgment, the Court obser- 
ved in disposing of the matter :— Pde Re ee 

“The present is a case where on the face of the document the debt isa joint’ 
one to the husband and wife and by survivorship the husband has the whole debt 
vested in him. There is ample protection fora person paying to either of the 
parties to the bond and there is no need to file a certificate.” 

This is the general rule of English law subject to certain exception, 
but it is not the rule of Indian law on the subject. The latter, which 

s contained in section 45 of the Contract Act, is— 

‘When a person has made a promise to two or more persons jointly, then, un- 
less a contrary intention appears from the contract, the right to claim performance 
rests as between him and them with them, during their joint lives, and after the 
death of any of them, with the representative of such deceased person, jointly with 
the survivor or survivors, and after the death of the last survivor, with the repre- 
sentative of all jointly.” 

If the above section is applicable to this case itis clear that the 
plaintiff cannot sue alone as the surviving promisee ; he must sue along 
with the representative of his deceased wife; and if he himself is such 
representative he must sue in the double capacity of survivor and re- 
presentative. 

This being a matter of contract, it would appear that the case would 
come under sub-section (2) of section 87 of the Civil Justice Regula- 
tion* as a case provided for by a law, other than Buddhist law, for the 
time being in force, it being immaterial for the purpose of section 45 
of the Contract Act what the Buddhist law of succession or inheritance 
as between husband and wife may be. : 


But supposing it were otherwise, and the question whether the es-" 


U Gona 


v, 
U Kyaw Gaung, 


tate of a husband and wife goes upon the death of one of them to the: | 


other. by succession or survivorship were ‘essential to the decision of 
the ¢ase, 1am of opinion that it cught tc be answered that it isnot 
_by survivorship. The property which is acquired together by husband 


and wife during coverture belongs according to Buddhist law to each | 


equally, and there is joint possession, but it seems to be held on the 
principle of a tenancy in common and not on that of a joint tenancy. 
It is not only enjoyed equally, but each is entitled to a half of the 
principal, and can take that half in the event of a divorce. ‘Thére’ is 








* Burma Laws Act, section 13. 
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U Gouna nothing in Buddhist law corresponding with the Hindu law according 
as to the Mitakhshara school, where when onc of the co-parceners drops 
U Kyaw GAUNG. out on death he leaves absolutely nothing behind him, his interest in 
the joint estate merely swelling the intcrest of the co-parceners who 
,outlive him. There seems to be no mention of survivorship in the 
‘Buddhist Dkammathats. Inheritance is spoken of throughout. If sur- 
-vivorship were the acknowledged principle, only the heirs of the sur- 
vivor would have a claim on the survivor's’ death in his turn, but sec- 
tion 32, X, Manugyé, gives a share to the parents of the husband or 
wife who has died. first. It is only where there is no issue thatthe 
husband or wife takes completely from the other on ‘death. “When 
there are children their right of inheritance is recognized, «as.in #sec- 
tions 2, 3, 4, 5, 8, 10, 11, 12 of the tenth chapter of M@ anugye. These 
provisions show that the deceased is considered to have left property 
behind which is inconsistent with the theory of absorption of every- 
thing by survivorship. When there is no issue the position no doubt 
resembles that of survivorship, but it is also consistent with that of 
succession, and on the considerations set out above it may reasonably 
be held that husband and wife under Buddhist. law always take from 
_each other by succession and not by survivorship. 


There still remains another question, however, namely, whethcr sec- 
tion 45 of the Contract Act is applicable to partnerships and whether~ 
the union of a husband and’ wife as it exists under Buddhist law 
should not be treated as a partnership. 


It might have far-reaching and inconvenient consequences to hold 
that such a union invariably constitutes a partnership, but there is no 
doubt that it very commonly does so in effect to many intents and 
purposes. In the present instance the husband and wife seem to have 
been carrying on a business very much after the character of a partner- 
ship. 

tt has been held that a surviving partner may sue alone,* but it has 
also been held that the representatives of a deceased partner are 
necessary parties having regard to section 45 of the Contract Actt 
and the learned Advocate for respondent submits to the latter 
authority. The decision of the Bombay High Court, though appa- 
rently at variance with that of the Calcutta High Court, was not so in 
reality. It was held that sections 45 and 42 of the Contract Act relate 
to partners as well as to other co-contractors and that in logical con- 

- sistency the provisions of section 45 ought to be followed in bringing 
a suit, but at. the same time it was pointed out that the Contract Act is 
riot an Act of procedure and consequently it was not necessary to 
change the practice of the Court in which the case under discussion 
arose as it had hitherto prevailed. : Shon: 


>* 1. L, R. 17 Bom, 6; 17 Mad. 108.| ¢ I. L. R. 18 Cal., 86, 
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The other Indian cases* which have been cited relate te survivor- 
ship ander Hindu law. 

So far as the plaintiff and his deceased wife are to-be tr ‘eated as 
partners the provisions of section 45 of the Contract Act stili apply, 
and as therc is no established practice in the Courts i in Upper Burme 
to the contrary, the plaintiff is not entitled to sue alone as survivor. 

In fact, the plaintiff himself has not claimed to doso. As already 
mentioned, the plaintis drawn in the name of plaintiff “for himself 
and as sole representative of his deceased wife,’ and the plaint has 
never been aniended. 

The plaintiff consequently is “a person claiming to be entitled te 
the effects of the deceased porson’” in the language of section 4 of 
the Succession Certificate Act, : his own showing ti 
bound te produce letiers-oladr . oF @ certificate 
Act before he can be granted 3 dacrce. 

lé has not been argued that the defendant is not a “debtor” on the 
mortgage-deed. 

The decree of the Court of First Instance must accordingiy be set 
aside as a decree absolute and be made a decree provisional, contin- 
gent on the production in two months of letters-of-administration evi- 
dencing the grant to plaintiff of administration to the estate of his 
deceased wife, or a certificate granted under the Succession Certifi- 
cate Act and having the debt specified therein. 

As cach party has been partially successful in appeal there will be 


no order as te costs. 
The decree has not been drawn up entirely in accordance with the 


judgment. 










ASI ENE ENN 


tence nee ean namin tt cee epee ta et em np hey a eet ete et 


hd 14 Mad., 377; 16 Bom, 3493 19 Bom., 338 


29 


v 
U Kyaw Gaye. 
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See also page 116, 
See also page 12%. 
See also page 141. 
See also page 145. 


‘See also page 153, 
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See also page 121. 
See also page 138. 
See also page 159. 
See also page 171. 
See also page 174. 
See also page 397. 
See alse page 581. 
See also page 623. 
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Buildings: 
Buildings. 
’ Before G. D. Burgess, Esg., €.8.2. 
Civil Appeat SRO sont 
No. 11 of MAUNG HNYA v. MA E MYA, 
1894. Building on another person’s land by other than a inére tréspasser—Notice of 
eno adverse claim—Equitable right of removing buildings—Custom of country— 


Maxim of quad heret in soto credit solo not applicable. 
References: - 
Broom’s Legal Maxims (5th edition), pp. 49!—5, 917. 
6 W.R. 228. " ae 
1. L.R. 4 All, 55, 2 Cal. 152, 233. 
Smith’s Leading Cases, II, 141 (5th edition ). 
6 Bom. H. C.80o. 
Set’s Vendors and Purchasers in British India, I, pp. 18 and 19; II, 
App., p- 38. : , 
Shephard. and Brown’s Transfer of Property Act, Notes to section §1, 
p: 125 (and edition). ee 
Alexander’s Indian Case Law on Torts, p. u1 (rd edition), 
en 5, WER. CPC, ), 4.7. 
a re WR. 1864, 20, 

THis isa second appeal against ‘the decree of the District Court, 
Sagaing, reversing in appeal the decree of the Subdivisional Court, 
Myinmu, in Civil Regular Suit No. 1 of 1893. 

The decree was a declaration that the plaintiff Maung Hnya was 
entitled to remove certain buildings erected by him on wzz, or dwell- 
ing-house, land belonging to the defendant Ma E Mya. 

The Lower Appellate Court reversed the decree on the ground that 
an alleged custom of removing buildings was not proved, and that the 
plaintiff put up the buildings in spite of notice that the person on 
whose land he was building had no right to it. The judgment of the 
Court of First Instance, which sets out the case very fairly, may be. 
quoted : 

* The facts of this case are shortly these :— ' 

“‘ The plaintiff Maung Hnya erected a house and a granary on a win land at 
Chaung-u belonging to one U Po Gyi (deceased), with the permission of U Paw 
Saw, who was then in possession of all his (Po Gyi’s) property. While the posts 
were being put up, the defendant Ma E Mya, who was the sole heir of U Po Gyi, 
prohibited him from erecting any building on the land. He did not obey her, so 
she instituted a suit against him, In that suit the Judicial Commissioner of Cen« 
tral Division remarks : ‘I. find Maung Hnya in possession of the wz under 
authority from U Paw Saw (Sa.Daw Wun), who, sofar as the evidence both written 


‘andoral goes, is the defacto owneroftheland.. * * * - Itisobvious © - 


 *then that the real claim (if any) lies against U Paw-Saw and not agaist Maung . 
‘Hnya, who simply isin occupation under Paw Saw. [ cannot under.these cir; 

’ cumstances eject Maung Hnya., = a * (Civil Revision No. ...of 1889,: 

‘dated 1st July 1889, In November 1891 Ma E Mya ‘nstituted .a suit'in this: 
Court against U Paw Saw for possession of the said wen mye (premises) and also 
for ccmpensation ‘for withholding the same (Civil Regular No. 3 of 1891).. The |. 
suit was decided in her favour,and the decree was in appeal confirmed by’ the — 
District Judge. - In: July 1892 Ma E Mya applied for execution.of the decree (Exe- 
cution Case No. 6 ‘cf 1892). Maung Hnya objected to make over the property to — 
Ma E May, asserting that it was in his possession on his own account, and desired 
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the Court to make an enquiry into the matter. The Court refusedthe énquiry 
asked by Maung Hnya, but the District Judge directed the Court to make the 
enquiry (Civil Revision No. 39, dated the 18th August 1892). Ma E Mya applied 
to the Judicial Commissioner for revision of thé said ordér of the District Judge. 
Her application was, however, dismissed by the Judicial Commissisner {Civil Ré- 
vision No. 173, dated the 30th September 1892). This Court, after having heard 
the evidence adduced on both sides, dismissed Maung Hnya’s application (Civil 
Miscellaneous No. 5 of 1892). The order of dismissal was confirmed by the Dis- 
trict Judge (Civil Révision No. 1 of 1893, dated the 28th January 1893). Maung 
Haya applied to the Judicial Commissioner for the revision of the said order of 
the District Judge. The Judicial Commissioner in his Revision No. 59, dated the 
ioth May 1893, passed the following judgment :— 

“© The language used in the orders of the Court of First Instance is lax and in- 
accurate. There was no occasion to decree anything in the case. The Court had 
merely to decide whether the property in dispute was in the possession of the 
judgment-debtor cr not, and if it were, it had to proceed under section 73 of the 
Civil Justice Regulation to give possession to the decree-holder, dismissing the 
intervenor’s claim, Beyond this, however, I think there is in reality nothing wrong 
insthe proceedings, The-Courts below have. now to carry out the provisions of 
section 73 of the Regulation. The reference to the process issued as anattach- 
ment is erroneous ; what is required is delivery of possession as. the possession has 
been found to be that of the judgment-debtor. If the intervenor Maung Hnya 
has.a claim tothe property to urge he must do so ina regular suit. The appli- 
cation for revision must be dismissed with costs.’ 

* On the 22nd June the Bailiff of this Court delivered the possession of the pre- 
misés together with the building thereon to Ma E Mya. 

_..“' Maung Hnya now brings this suit against Ma E Mya. He prays an order 
giving him permission to purchase the wz land at a price to be fixed by the Court 
or to remove the housé and the granary and also the fencing erected by hiin. 
The defendant Ma E Mya urges that the suit should be dismissed on the 
grounds -- : ’ 
“ (i) that it is ves judicata under the provisions of section 18 of the Upper 
Burma Civil Justice Regulation ; ners oe 
* (ji) that plaintiff is a trespasser with full notice as the building which he now 
. claims was erected by him dfter the judgment in Civil Appeal No. 
of 1891 of the Court of the Judicial Commissioner, Central Division, 
was delivered ; and ’ : . 
(iii) that it being immoveable property plaintiff has no right to claim for its 
removal. 

“ Her learned Advocate, Mr. Dias, contends that, ifa person built with his own 
materials on the land of another, the house belongs to the owner of the soil., His 
contention is based on the wellknown legal maxim Quicquid piantatur solo solo 
cedit (whatever is’ fixed to the soil belongs thereto), equivalent to the Burmese 
dq Es05a9{G8a(goo (See Broom’s Legal Maxims, sth edition, page 401). Ma E 
Mya states (on oath)-that while the house in dispute was being built she insti- 
tuted a suit against Maung Hnya. This was in the year 1249’B.E. So it is obvious’ 
". that the allegation made in paragraph 3 of her written statement that the house 
was erécied by Maung Hhya after the judgment in Civil Appeal No. _ of 189% 


of the Judicial Commissioner, Central Division, is erroreous. Maung Hnya ad-- 


mits that while the’posts were being put up he had been warned by Ma E Mya 
not to build on the*land. 5 ane af 
“ Under the circumstances of the case stated above, the plaintiff,, Maung Hnya, 


cannot be in my opinion ‘described as a trespasser, inasmuch as he held the land - 


under authority from U Paw Saw, who was then the de facto ‘owner of the land. 
The said U Paw Saw held the land under a deed of adoption executed by the late 


Maune Hwa 


t,t 
MaE Mya. 


Mauns Hnya 
Us 
Ma E Mya. 
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‘U Po Gyi. It is not denied that while the posts were being put up Maung re 
¢ 


was told by Ma E Mya not to build onthe land. He very naturally did not ta 

notice of her prohibition. She had not then been declared as the sole heir of the 
late U Po Gyi. It was some time after this that she instituted the suit against 
Maung Paw Saw for possession of the land in which decree’ was passed in her 
favour, A decree for possession of land does not always carry the building erect- 
ed on it by the person in pcssession, ‘The general rule is that if the person mak- 
ing the improvement is not a mere trespasser, but is in possession under any bond 
fide or claim of title, he is entitled cither to remove the materials restcring the land 
into the state it was in before the improvement was made, or to obtain compensa- 
tion for the value of the building, if it isto remain for the benefit of the soil, and 
the decree-holder has the option of either taking the building cr allowing the re- 
moval of the materials jf the building has not been takendown by the losing party 
during the continuance of hisestate (in the matter of the petition of Thakore 


. Chander Paramanick).* 


* As regards the maxim quoted by the learned Advocate, Mr. Dias, the laws of 
England are not always applicableto Burma. Under section 87 of the Upper 
Burma Civil Justice Regulation, in all suits (other than those regarding succession, 
inheritance,} marriage, or caste, or aoy religious usage or institution) the Court 
must act according to justice, equity, and good conscience. ° 

“To apply the maxim Quicquid plantatur solo solo cedit to the present suit 
would be, in my opinion, contrary to justice, equity, and good conscience. It would 
be manifestly preposterous that Maung Hnya, -whois nota trespasser in the eye 
of the law, should lose the materials of his house that was built on the land with 
permission of the person who was then the de facto owner of the said land. One 
of the well known applications of the maxim] Accessorium non ducit sed sequititr 
suum principale (‘The incident shall pass by the grant ofthe principal, but not 
the principal by the grant of the incident ’) is to covenants running with the land, 
so in deciding this suit I consider it necessary to knew what the conditions (if any) 
under which Maung Hnya heldthe land as atenant under U Paw Saw were, 
and, in the absence of any such condition, what the prevailing custom in Chaung-u 
in eases of similar nature regarding the removal of the buildings erected by the 
tenant on the land is (optimus interpres verum usus, ‘ Usage is the best interpre- 
tation vf things ’).§ 

“ The Court therefore framed the following issues :-— 

 xst-—Whether the suit is res judicata under the provisions of section t$ 
of the Upper Burma Civil Justice Regulation, ‘ 

“ and.—What were the conditions (if any) under which the plaintiff held 

« the land as a tenant under U Paw Saw ? 

‘* ovd.—lf there were no such conditions, what is the prevailing custom in 
cases of similar nature regarding the removal of the house crected by 
the tenant ? : 

‘* As regards the Ist issue section 18 say s— 

“© Court shall not try any suit in which the matter in issue has beeu heard 


ah 


_and finally decided by a Court of competent jurisdiction ina former suit between 


the same parties in the same rights, or between parties under whom they, or any 
of them, claim.’ ” : ; , : 
The parties in the former suit were Ma E Mya and U Paw Saw and the issue 
was, Who is the heir of U Po Gyi? The partigs in the present suit are Maung 
Hnya and Ma E Mya,and the main point for. determination is whether Maung 


' Hnyais entitled to remsve the materials of the buildings erected by him on the 


land with the permission of U Paw Saw. Matter in issue may be defined as 
matter from which either by itself or in connection with other matter from which 











* Burma Laws Act, 6 W.R. , 228. 

+ (Burma Laws Act, seep. 13.] - 

£ Broom’s Legal Maxims, pp, 491-5 (5th edition). 
§ Broom’s Legal Maxims, p, 97 5th (edition). 
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either by itself or in connection with other matter the existence, non-existence, 
nature, or extent of any right, liability, cr disability, asserted or denied in any suit 
or proceeding necessarily follows (Evidence Act, section 3). Itis the matter in 
issue and not the subject-matter of the suit that forms the essential test of ves ju- 
dicata (Pahlwan Singh v. Resal Singh*). In order to make an adjudication in one 
suit a bar to plaintiff's proceeding in another it must be shown (1st) that the parties 
in both suits are the same, (2nd) that the thing sought to be recovered is the same, 
rd) that the grounds upon which the claim is founded are the sare, and (ath) 
that the character.in which the parties sue or are sued is the same (D. Chowdry v. 
K, Dosseet). The present suit is most certainly not on all fours with the former suit. 
The Court therefore decides this issue in the negative 


“ With reference to the 2nd issue according to U Paw Saw’s testimony, plaintiff 
Maung Hnya held the land as a tenant under no condition Whatsoever, He may 
be described as a tenant at will. 

“ As regards the 3rd and the last issue it is proved that the prevailing custom in 
Chaungu in cases of similar nature is that the tenant is entitled to remove the mate- 
rials of the house at any time when he wishes to doso, The plaintiff demands 
payment’ of Rs. 30 as expenses for removing the materials. 1 do not consider he 
is entitled to get it, inasmuch as the defendant has done nothing wrong to him, 
not do I consider thathe is entitled to costs inthis suit. Itis not unreasonable 
that defendant objected to the buildings cone removed in the absence of any order 
passed by acompetent-Court. It is hereby 
is entitled to remove the buildings, to wit, a house,a granary and fencing erected 
by him on the wr land as per plan attached (Exhibit A). ‘ 


“Itis further ordered that each party do bear its costs,” 


The learned Advocate for the respondent (defendant) has referred to 
the principle laid down in Elwes v. Mawe,t that where a building 


erected by a tenant is accessory to the realty it can in no case be-re-. 


moved, but he has admitted that in the face of the authorities on the 
other side it must be conceded that the law in India is that buildings 
may be removed if there has been good faith on the part of the builder. 
It is clear enough that the maxims of English law, such as guod heret 
tn solo cedit solo, are not necessarily applicable in this country. See 
the renfarks of the Privy Council in the case of Ram Coomar Coondoa 
v. Chunda Canto Mookerjee.§ The cases relating to the special sub- 
ject of the effect of building on another person’s land will be found 
collected in Set’s Vendors and Purchasers in British India, Vol. I, 
pages 18 and 19, and Vol. II, Appendix, page 38; Shephard and 
Brown’s Transfer of Property Act, Notes to section 51, page 125 (2nd 
edition) ; and in Alexander's Indian Case Law on Torts, page 111 (3rd 
edition). ae) 

Ip the case quoted by the Court of First Instance, Thakoor Chunder 
Poramanich v. Ramdhone Bhuttacharjee,§ the Court said—...- 

* We think it clear that acc: rdiny to the usages and customs of this country, build- 
ings and other such’. improvements made on Jand do not by. the mere accident of 
their attachment to the soil become the property of the owner of the soil.” 





-* LLR.4 All, 55. | $ LL. R2Cal., 152. | 
-- { Smith’s Leading Cases, I, 141 (5th edition). j 
§ LL. R. 2 Cal., 233. G 6W. R., 228. a te 


eclared that plaintiff Maung Hnya: 


Maune Hyya 


v, 
Ma E Mya. 


Maune Hwya 


v. 
Ms E Mra. 
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Similarlv the Bombay High Couwt, in the case of Nér@yan Righojé 
v. Bholdgér Guré Méngir,* observed—- 

* We cannot, however, apply, to cases arising in India the doctrine of the Eng- 
lish Iaw as to buildings, namely, that they should belong to the owner of the land. 
The only doctrine which wecan apply is the doctrine establishéd in India that 
the party so building on another’s Jand should be allowed to remove the ma- 
terials.””” ar 3 - 

In the former of these cases Hindu and Mahomedan law was cited,. 
and apparently the mattexy is not mentioned in the Buddhist Dianema- 
thats, at least in the Manugyé, but the civil law was also réferrcd to, 
and it is as a questjon of equity that the point has to be dealt with in 
this country. The Court of First Instance raised, of its own motion, an 
issue as to custom at a late stage of the case, and the learned Advocate 
for respondent objects to what was dove, while the Lower Appellate 
Court has referred to the case at page 47, P.C., XV, W-R., and another 
case cited in Woodman’s Digest as W.R.,1864, 20, to show that in 

Per , 7 nf + . . \ ry Ra 
régard to a custom set up there must be distinctness and certainty and 
vety clear and positive proof. But this is where the custom is set up 
to vary the ordinary rules of law, which is not the case here, and 
though the evidence of custom is meagre, there is nothing on the other 
side to contradict it. It is, however, usnecessary to depend on the 
evidence of custom, as the general principle of equity and justice which 
should govetn cases of the present kind is acknowledged. What the 
respondent’s learned Advocate now relies on is-that the plaintiff acted. 
malé fide and not bond fide; The land originally belonged to Maung 
Po Gyi and it has been held that Maung Paw Saw, who put plaintiff on 
it, was a wrongdoer, who by means of a fraudulent deed of adoption 
and through misuse of his-official influence and position illegally pos- 
sessed himself of Maung Po Gyi’s estate on his decease. This is not, 
strictly speaking, shown in the evidence, but, assuming the facts to be 
so, there is nothing to indicate that the plaintiff was a party to the 
wrongdoing. Itis suggested that he was Maung Paw Saw’s hench- 
man and that he took a bare chance in building on the land, because 
Paw Saw states he gave him permission by mercly saying “ build if 
you like,” but it does not seem that any special meaning haying al- 
lusion to Paw Saw’'s having only a precarious title can be put into 
these words. The witness was not cross-examined to make out that 
the words bore any peculiar signification. 

_ When plaintiff was putting up the posts of his house, defendant, as 
he admits, prevented, that is forbade, him. This led to litigation 
between them, which ended in judgment being given in plaintiff's 


"favour, the Court of the Commissioner and ex-officio Judicial ‘Coimis- 


sioner refusing to eject him because he was in occupation of the land 


‘under Paw Saw, who was de facto owner of the land and against whom 


any claim on the part of defendant must be brought. 
This was on thé 1st July 1889, and the defendant’s suit against Paw 
Saw was not brought till November 1891. 


6 Bom, H, C., 80. 
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Consequently plaintiff had the authority of the Courts for remaining 
in possession, and he naturally went on with his building. 

In this plant it is said he got the land as long ago as 1242, that is, 
when Maung’ Po Gyi died, in the time of the Burmese Government, 
though he did not begin to build till about five years ago. Seeing 
that Maung Paw Saw had the estate for so many years it was not 
unrcasonable for plaintiff to suppose that he had a good title to the land, 
and a better one than Ma E Mya, who had been unable te oust hiin ali 
that time. It was impossible of course for him to tell who was the 
rightful owner or how that question might be eventually decided by 
the Courts of law, if it should ever be put before them. In the Bom- 
bay case cited above the High Court allowed the purchaser of land ts 
remove the buildings he had ciccted on it, although he had done se 
knowing that there was the claim: of a previous purchaser ep itand had 
built at his own risk. 

Ii scems to me that the same principle should be applied here, where 
the risk taken was apparently much less than in the Bombay case. 
There the purchaser procecded to build an expensive bungalow, of 
brick doubtless, on the land, although he knew the land had already 
been sold to another. Here the plaintiff has put up wooden buildings, 
aud though he knew that defendant made a claim to the land he also 
knew that there had been long adverse possession against that claim 








and he had no means of knowing whether there was any real founda-_ 
tion for the claim which would ever be recognized ; moreover, he was 


doing no harm to the land, which was waste and only fit for building” 
on. If the real owner was the defendant, and she could establish her 
claim, she could either tur: him out or let him remain and make him 
pay for his occupation. It was immaterial who owned the land. In 
executing the decree which defendant finally obtained against Paw 
Saw the plaintiff seems to have been evicted, but the proper method 
would appear to have been to have given defendant the same kind of 
possession as Paw Saw, that is, through plaintiff as occupant by license. 
In other words, the defendant properly came into Paw Saw’s place with 
respect to plaintiff. She would then be in a position tc revoke the 
license to occupy, but it would be inequitable to allow her to confiscate 
as well. If Paw Saw himself had withdrawn his license to plaintiff to 
occupy the land, it can hardly be doubted that this would not have 
involved, at least under ordinary circumstances, the forfeiture of the 
materials of thé buildings that had been constructed on the land onthe 
strength of the license. The circumstance that defendant has replaced 
Paw Saw by judicial decree as the owner and disposer of the land 
should not, apparently, make any difference in the relations between 
landlord and licenzee as such. 

On these grounds, I consider that the decree of the Court of First 
Instance . declaring the plaintifl’s right to remove the buildings put by 
him on the land is in accordance with the law that has to be adminis- 
tered in this country, and I therefore restore it and reveysg the decree 
of the Lower Appellate Court with costs, ic ; 


Maune Hw 


VU, 
Ma E Mera 
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Before G. D. Burgess, Esq. C.8.1. 
MA ZAN GYWE v. MAUNG THA HMIN ann MAUNG THA YIN. 


Morigage—Oviginal mortgage barred by limitation—Renewal of morigage within 
time set up—Burden of proof. ; 

THE land in dispute in this case has been in possession of the appli- 
cant-defendant for 46 years, since the year 1208 B.E., and during all 
that time her possession and title have not been challenged till this suit 
was brought, and* the suit which preceded it brought by Ma U Ma, 
another of the heirs claiming the estate, i 

The exact nature of the action brought by Ma U Ma has not been 
made clear as it ought to have been, but she claimed as the heir of 
Ma Win, who was the original owner of the land and who mortgaged 
it to defendants’ predecessors, This mortgage was made in 1164, 
and redemption would now be barred by limitation. In 1208 some 
transaction took place and it is about this transaction that the dispute 
now turns. ‘ 

The plaintifis set up the-claim that their predecessors continued the 
mortgage to defendant’s predecessors, whereas the defendant alleges 
that the land was then sold outright. 

it is clear that the plaintiffs have got to prove the mortgage in 1208 
for they set up the mortgage deed as the ground of their suit, and 
they: would fail in their suit unless they could prove a mortgage at 
that time. , 

- The Lower Courts have credited the statements of the witnesses 
produced by the plaintiffs regarding the mortgage, but it is doubtful 
whether much reliance can be placed on such portions of their evidence 
‘as are admissible. The first witness is a relative and interested in the 
property called Kaukkwechaung which was originally mortgaged along 
with that in dispute. His age is only 65, so that at the time of the 
transaction in 1208 he was no more than 19, and it cannot be expected 
that he would take much notice of the matter or remember much of 
what occurred after so long an interval, aa 

The second witness is only 60 years of age, and it is now alleged 
that his age is overstated, but even on his own Teckoning he was 
nietély a boy of 14 at the time of the transaction, and it is quite .im- 


possible to attach any importance to his pretended ecollection: of | 


events: 


Phe ‘third: witness ‘of the plaintiffs 2s onlys4o years of age, 80 that. . 


he was not born at the time. Noneof the persons who were wit- 


‘nesses to the document have been called, nor huve they “beeii ac- 


counted for, ak G po 
‘ The-original document has uot been proved, It wasa parabazh, and 
the doctiment’ produced was a palm leaf; “It ‘is said that the document 


+ 
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was copied from the parabazh on the palm leaf, and the Lower Appel- 
late Court has treated the latter as admissible under explanation 1 te 
section 62 of the Evidence Act. There is, however, nothing to show 
that the document was executed in several parts, or that this palin 
leaf is anything but a copy. The palm leaf is said by the learned 
counsel for the respondents to have been a fair copy made from the 
parabaik which was merely a draft. But on looking at the palm leaf 
] find at least two mistakes and corrections in it which are inconsis 
with the fair copy theory. 

lt would therefore seem that there is ne properly admissible evi- 
dence on record at all of the alleged mortgage. 


But there is even a stronger reason for doubting whether the mort- 
gage could be proved. The lands oviginally mortgaged by Ma Wie 
were Kaukkwechaung and the land in disputc, and the sem borrowed 
on the former was apparently 120 rupecs and cn the latter 60 rupees or 
180 rupees altogether, Yet the mortegagees are represented as 
allowing Kaukkwechaung to be taken away and the debt of 180 rupees 
to stand on the rest of the land alone. The document gives no intel 
ligible reason or rather no reason at al! for the mortgagees, thus 
surrendering the more valuable part of their security without aay 
advantage in return. 

On the other hand, the defendant’s document makes out that the 
Kaukkwechaung was given up and that the rest of the land was 
accepted as bought outright forthe debt of 180 rupecs, which is a much 
more probable account of the transaction. 

The defendant is said to have admitied when called on to permit 
redemption that there wasro document in her possession, and if is 
objected that the alicged sale was carried oui without the formal 
proceedings before the local authorities required in Burmese times. 
There is no evidence of any such requirements, and in any case the 
conversion of part of an original morigage into a transfer by sale 
might not perhaps need the same formalitics as av original sale 
throughout. 

It is possible, however, that the defendant’s document is as little 
entitled to be regarded as genuine as the plaintiff, and that the sale 
of the property never took place inthe way alicged. But in the cir- 
cumstances the mortgage has to be established by the plaintiffs, and 
this has not been satisfactorily done. It is not a mere matter, as the 
Lower Courts seeni to have been content to take it, of the balance cf 
evidence being a little more on one side than the other. The defen- 
dant’s: title does -not rest on the old mortgage by Ma Win which is 
extinct, but on Ieng possession, and the plaintifis must make out their 
title to redeem distinctly by proving the new mortgage of 1208. Fail- 
ing to do this, as i think is clearly the case, the plaintiffs are not 
entitied to recover in this suit.. The decree of the Lower Courts is 
therefore reversed with costs, and there will be a decree for the dis- 
missal of the plaintiffs’ suit with costs. 





Ma Zax Gews 


Boss 
Maune THe 
Hin. 
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Cray sia Before G. D, Burgess, Esq., C.S.1. 
0. 192 0, 
1893. ) MA HMO, (2) MAUNG PE +. MAUNG SHWE HMAING. 


i haere Movigage—Burden of proof—Admission by defendant of previous ownership of 


part of land claimed by plaintiff’s predecessor in ¢nterest. 

THE learned Counsel for applicants represents that there is no 
sufficient evidence of the mortgage under which the applicants (plain- 
tiffs) claim unless the burden of proof is shifted on the defendant 

* (respondent). : 

The reason for asking that the burden be shifted is that the de- 
fendant, although denying the mortgage, admitted that he had the 
land claimed, and that its name and area, 3,000 baskets, were as 
stated, and that he alleged that he bought one piece of it of an area of 
200 baskets from Maung Ton, the plaintiff’s predecessor in interest, 
which assertion he is said to have failed to prove. 
' Now, itis apparent that if the defendant had stopped with the 
denial of the mortgage there could have been no shilting of the 
burden of proof, and it is difficult to see why there should be any 
shifting because he went on to say how he became possessed of some 
of the land, even assuming for the sake of argument that he was un- 
able to prove what he stated. This is not one of those cases in which 
the possessor of Jand admits that the origin of his title was by mort- 
gage and then seeks to convert that title into an absolute one by set- 
ting up a subsequent sale. ‘ 

Here the possessor denies the plaintiffs’ title as mortgagors alto- 
gether, and it lies upon them to prove the existence of such title, All 
that the defendant has admitted is that the plaintiffs’ predecessor was 
at one time the owner of a piece of land, and if the plaintiffs were not 
suing as mortgagors but as owners seeking to recover possession that 
admission might avail them. But they are not suing for possession 
and could not do so, because the defendant has admittedly been in 
possession for some 16 years, if not more. If the plaintiffs were 
suing for possession, they would have to show that the possession of 
the defendant was not adverse but permissive, and similarly, when 
they seek to redeem the land as mortgaged property, they must show 
that it is mortgaged. They cannot call upon defendant to show it is 
not mortgaged because he acknowledges that a piece of the land once _ 

- belonged to the plaintiffs’ predecessor. Such admission: might per- 
haps “be taken into consideration in estimating the evidence, but the. 
learned Counsel for applicants does not rély onthe evidence as strong 
enough, and the judgment of the Lower Appellate Court. shows how 
weak and inconclusive it is. eee 

It is therefore unnecessary to go further in the 1aatter, as the learn: » 

‘éd-Counsel for applicants rests his case solely on the point of the 
‘burden of proof. 
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The finding of the Lower Appellate Court as to the facts may be Ma Ho 
accepted, and the plaintiffs having failed to establish their claim as inate: Sawe 
mortgagors cannot succeed in the suit. 


Haine, 
The application for revision must be dismissed with costs, 


Civil Revision 
No, 191 of 


2 


1893. 


seme 
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Before G. D. Burgess, Esq., 8.1. 


, 1. MAUNG KVIN U. 
MA YON 2. A MAUNG SHWE DAING. 


Possession-——dispossession—burden of proof—Upper Burma Land and Revenue 
Regulation, section 23—- Waste land. 


Suit for recovery of possession of land—-Forcible ouster—Burder of proof on 
‘wrongdoer. — , 


Strict proof required of allegation of promise to pay rent made for purpose of 
showing tenancy. Discrepancies and inconsistencies in evidence should be care- 
fully examined and noticed by Lower Courts. Waste land surrounding or adjoin- 
ing cultivated fields irrigated from tanks and channels belonging to private pro- 
prietors, Claim to such land as bobabaing and not-State land. Title arising from 
possession of land after and before annexation. 


THE applicant-plaintiff sued to eject the defendants-respondents 
from a piece of ya land and to recover possession of it on the ground 
that she and her parents had been in possession of it for over twenty 
years and had been wrongfully dispossessed in Wagaung 1254. 

The Court of First Instance thus puts the case : 

“ The plaintiff's claim is as follows :— : 


“That in or about the year 1230 B.E. the land in dispute came into her posses- 
sion from that of her ancestors and she had been working the same till 1249, when 
the last Burmese war broke out, and she could not work it in that year and the 
year succeeding. That she continued to work the same in 1251 and 1252, but in 
1254 the 1st defendant claiming theland to be his leased it to the 2nd defendant 
and she was dispossessed of the same. She now seeks to recover the possession 
of the same from the defendants. The 2nd defendant states that he was a tenant 
of the 1st defendant and worked the land in such capacity. The defence of the 
rst defendant was to the effect that land has been in their uninterrupted posses- 
sion for over a century, and produced a record of ownership written ona palm 
leaf. He denies that the plaintiff has any claim, right, or interest in the said land. 
The record was to the effect that the dcfendant’s great-grandfather purchased all 
the right, title, and interest of Mi Hla Bwe, Mi Ma Tha, and Ko Pyu in all paddy 
and ya lands both wet and dry (watered and unwatercd) included within the limits 
of Wetteingan for 43 viss of ywetnt silver on the 6th labyigyaw of Thadingyut 
1142BE. As the question to be decided is to whom the land actually belongs, the 
following issue was framed by the Court :— re 

“(1) Is the land in dispute the bobabaing property of the plaintiff or that 
of the first defendant ? ; 

‘* As the burden of proof lies on both parties they respectively produce their 
witnesses.” oo 7 ; : po 
- Only the one issue was drawn in these general terms. The Lower - 
Appellate Court was dissatisfied with the evidence as vague and insuffi- 
ciently tested, and directed further evidence to be taken as to who had 
worked the land, for how long, and on what terms, and for how many © 
years the land had-been lying waste, as well as ocher points, but unfor-' 
tunately. it framed no distinct issues and there is no ‘fin ding by the 
Court of First Instance on the further evidence. . ; 
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As it happens, however, probably all the evidence that is needed or 
could be produced regarding possession and other matters has been 
taken. The question practically was whether the plaintiff had acquired 
a title to the land by possession or otherwise or whether the first defend- 
ant had a superior title as owner which gave him the right of taking 
the land from the plaintiff. The defendant’s own witnesses proved 
that the land was in the plaintiff’s possession in the yeats 1252 and 
1253 at least, and the first question is what was the naturé of that 
Nee The judgment of the Lower Appellate Court may here be 
quoted : 


’ “Jn this case the appellant has sought to recover a small piece of land from the 
respondents, The respondents are in occupation of the land. The plaintiff 
wishes it to be believed that the land in question belonged to her father U La who 
had owned the land for 20 years. But the plaintiff has failed to show how her 
father got the land and has altogether, I think, failed to show any decided occu- 
pation of the land until the year 1252. It isshown that in past year plaintiff work- 
ed the land and was asked for rent by the respondent and agreed to pay it. It is 
also shown that the appeliant’s husband was prosecuted for trespass on this land 
jJast year and was fined. : 

“ On the other hand, the evidence strongly supports the respondent to the effect 
that land is his ancestral property, The lands unfortunately were allowed to run 
to waste for many years and it is no doubt that on this account the dispute has 
arisen. Inthe Paukmyaing township people have been grabbing at waste land 
right and left, and in cases like this when land has been occupied only for a year 
or two advantage is taken of such temporary occupation to try and procure Joba- 
baing vights. 


- “Tt is true that the settlement registers show the names of appellant’s husband 


and himself as the occupants, but in Kyauksé district this is no criterion; a very 
large percentage of the settlement entries being quite unreliable, Appellant’s 
husband was thugyi and it was easy for her to get his name entered. As I said 
before the evidence points to the respondents being the real owners and I accord- 
ingly dismiss the appeal with costs,” 

From this judgment it is doubtful whether the Lower Appellate Court 
had any clear idea where the burthen of proof lay. It is apparent that 
the Court of First Instance had none. Pa. 

“The plaintiff having been admittedly in possession of the land, and 
not having surrendered it of her own accord, nor having been deprived 
of it in due course of law, but having been ousted by forcé, the burthen 
of proving his title as against her possession fell upon the first defen- 
dant. 

Now the Lower Appellate Court mentions three things as going to 
show the first -defendant’s title. First, there is the alleged demand of 
refit for the land and the plaintiff’s consent to pay it. But the evidence 

‘on this point is obviously worthless. The witnesses are Nga Po Tin, 


first defendant’s son, his brother (cousin properly) Nga Lu’ Dék, ‘aiid: 


' Nga Tha Zan, nephew and tenant of second defendant. They say they 
‘met plaintiff at a well and had conversation with her. Po Tin says he 
demanded. rent, and plaintiff answered she could not pay that year as 
she did not get much crop. Tha Zan supplements this by adding that 
plaintiff said she would pay according to the good or bad'state of the 
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Ma Yéx harvest next year. Lu Dék states she said she would pay in 1253. 
Meus ek write ti Po Tin says the persons present besides himself and his brother were 
* Tha Zan and a girl who came with plaintiff. Tha Zan says Shwe Be 
and Tun Le were also present. Lu Dék says the same, but he states 
that plaintiff came alone. Po Tin and Lu D6k say this was in 1252; 
Tha Zan says in 1253. Po Tin states that when he demanded the rent 
in 1253*plaintiff refused to pay saying it was her dama-ugya land. He 
also admitted that in 1252 the second defendant told him that plaintiff 
worked the land and would not pay him. I do not know why the 
Lower Courts have passed over these discrepancies and inconsistencies 
without examination and have left the task to be performed in this 
Court. It is not correct. Even if these objections did not exist, such 
evidence. would commonly be valueless on general grounds, as it is so 
easy to concoct and so difficult to contradict by anything but the 
denial of the person into whose mouth words are thus put in the ab- 
sence of his friends and in the ptesence only of his adversaries. 

The next point mentioned in favour of the defence is the conviction 
of plaintiff's husband for trespass on the land. This, however, is not 
admissible as evidence of anything but the mere fact of the conviction. 
It is also of no importance because after the defendants took physical 
possession of the land criminal trespass might: be committed by the 
legal owner as well as by any one else, 

The third point is the evidence as to the first defendant’s ancestral 
title to the land, on which, however, the Lower Appellate Court has 
not.come to a distinct finding. 

The evidence consists in the statements of witnesses for the defence 
that the land in dispute forms part of the Wetteingan lands belonging 
to first defendant and the question is whether the assertion is made 


” 


upon sufficient grounds. 
The document mentioned by the Court of First Instance has not been 


proved ; all the evidence about it is the statement of Po Tin that when 
he was about ten years old, his age being now 31, he saw with his 
father the palm-leaf produced selling the land to his ancestor Ko Su 
Aung. The descent from Ko Su Aung is not traced. 

But supposing this document to be relevant it merely conveys as 
much as the vendors owned in the Wetteiugan lands, and there is no 
evidence of what that was; neither area nor boundaries are proved. 
But what is stated is that the land in dispute is between two. channels 
running from the Wettein tank and that all land so situated is Wettein- 

«gan land. The first defendant’s land is found it on all sides:-but the 
' Gast, and there is no other*land held by a stranger in the. Wettedngan 
Jands. “A~map should have been prepared. showing..position. «The 

* Subdivisional Judge, however, .made a personal inspection of.the land, 
and says in his jadgment— te i 

“I find this land to fall within the limits of the two channels or watercourses 
‘which form the boundaries of the Wetteingan lands, and it was surrounded on the. 
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north, south, and west by the defendant’s land. It would be extraordinarily 
strange if a small bit of ancther private land could“have got inte this limit. I also 
find that in this particular locality lands are watered with the water drawn from 
different tanks and these tanks are owned by different individuals. The owners’of 
these tanks also own the lands watered by their tanks and no strangers hold any 
other land within their limits which are clearly defined and weli known amongst 


themselves,” , 

There seems to be no evidence on record of the existence of this 
general condition of things, and it would be necessary to show how 
far the rights of the owner of a tank extend. If he could take in any 
land he pleased, by running his channels far enough and at a suffi- 
ciently wide angle, he would have a dangerously large privilege. It 
would seem that the State has not recognised any such claim since the 
Lower Appellate Court says that in the settlemen! registcis the names 
of plaintiff and her husband have been entered as the occupants of tie 
land. If the learned Judge is right, the settlement records are calcu- 
lated rather to mislead than to assist the Courts in the investigation of 
claims to land, which would be a profound pity, but his remarks do not 
apply to this point about boundaries that is under discussion. Iéis 
stated that the course of the channels has not been altered for fifteen 
years, but the evidence about the channels is much weakened by the 
admissions of the witnesses for the defence that the channel in question 
is so shallow that it cannot be distinguished from the surrounding land 
except when it rains, that it is itself under cultivation now, and that the 
plaintiff's brother Maung Shwe Aing also cultivated a portion of it on 
the east. It appears, too, that Ma Shwe M8, third witness for defence, 
the neighbouring proprietor, made an unsuccessful attempt to compel 
plaintiff to pay rent, It is said that this was not for the land in dispute, 
but it seems that it was for adjoining land, so that plaintiff must have 
had a holding in this place. Tien, again, it is in evidence that the 
land in dispute was separated from the Wetteiu lands by a strip of 
jungle until it was recently cleared away, and that it is two or three tas’ 
distance from the Wettein paddy-fields, for the benefit of which of coursc 
the irrigation channel would be intended. According to some of the 
witnesses also there was a channel between the two. : 

The second defendant stated that the first defendant icased to him laud 
amounting in area to about 400 gés, of which only about 13 pés are 
under cultivation. According to the evidence for the defence the land 
in dispute was jungle until it was brought under cultivation about threé 
years ago, that is, by the plaintiff. Ifthe argument of the Subdi- 
visional Judge is correct no stranger can intrude into this huge tract of 
387 pés of uncultivated land. But section 23, clause (@), of the Upper 
Burma Land and Revenue Regulation, declares that the term ‘State 
land’ among other things includes waste land, which on the defendants’ 
-own showing this would be, and there is no indication that the first de- 


fendant has done anything to assert a claim to the land as private pro-— 


derty or.has asserted any right of ownership over it by any ostensible 
act,: Apparently; therefore, the land would be State land ‘and not the 
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private, property.of the first defendant when, according to his account, 
Fhe lanai entered on it. 
-T“ere is ‘no reason,:it would seem, for supposing. that the State has 
‘abandoned its claims'to large tracts of waste land to individuals because 
“they ‘happen 'to have cotisttucted or inherited from those who have con- 
“‘Structed ‘tanks and channels for the irrigation of a certain amount of 
‘ cultivated Jand. ; “ 
“But there is the evidence for plaintiff still to be taken into account, 
‘and the Lower Courts have given no good reason for not allowing it 
‘more weight than they have done. The Lower Appellate Court has 
also failed to take into consideration that the Court of First Instance had 
formed its opinion upon.a part only of the evidence recorded, besides 
omitting to notice ot allow for several matters of importance, and that 
‘therefore the whole case had to be carefully examined in appeal, 
’ “Now the evidence for plaintiff is perfectly distinct upon certain points 
and open to no doubt. It is shown and is admitted by the defence that 
the. plaintiff was:in possession and cultivating the land in dispute:in 
1253 aud 1252,and perhaps in 1251 too. In the previous three years 
‘there were the troubles succeeding the annexation which are enough to 
account for its not being worked. This takes us back to 1247, towards 
‘the end of which the Burmese Government ceased to exist.and-in that 
year the land was admittedly worked by Nga Lu Bu, and Lu Bu proves 
that lie cultivated as plaintiff's tenant paying her half the produce as 
ent. Lu Bu’s occupation is admitted by the witNesses for the defence. 
‘With, possession thus..proved both after the ann€Xa@tion and before it 
‘there was a strong presumption of ownership and it was not'necessary, 
as the.Courts -below seem to have thought it was, to enquire curiously 
jnto’ the origin of the; plaintiff’s title. But there is besids this evi- 
‘dence taking ‘the plaintifi’s possession back as far as 1226 B.E. In'that 
year it is stated that her father let the land to one Nga Shwe'Soias his 
tenant. - Nga Shwe So’s son is a witness to this, and the second defen-- 
dant, himself; who is now thugyi, admits that the land was first cleared by 
Nga Shwe So, | Shwe So is said to-have: worked the land for two years. 
“The Myingun rebellion probably interfered with cultivation in 1228 and 
the immediately succeeding years, but there-is distinct :evidence that 
_ plaintiff's father let out the land in the years 2231 to 1235. ers 
“It is'also stated by the witnesses, one of:whom:is.second defendant’s 


_ father; that ‘the land was:held by..plaintiff’s father ‘for about 20 years, 


ta 


-down-to thetime of the annexation, and thete-is no evidence of -inier- 
ruption so that the .presumption . would ‘be that. the possession of the 
and-continued:as it is preved to have existed. © It.is.-said that plaintiff's . 
ther’ Maung . La ‘was an -influential.and powerful, -thugyi, and that © 
ng Tu, father-in-law of second defendant,.and'previoustenant ‘of the 
‘ettetngan lands, was his brother,the> suggesticn being that advantage - 
taken ofthese circumstances to. get-held ofthe land, But it is-im- 
material how Maung -La-first. got. possession of the land,: unless: itis 
Shown -that*he: came in usderthe first defendant: or his predecessors in 
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title. The long possession since 1226 adverse to the defendants confers 
a perfectly good title in itself. The second defendant admits acquiescing 
in the possession, and:says he. did not prevent plaintiff from working 
the land because her husband was thugyi at the time. Itis manifest 
that the first defendant is now setting up a claim which he dared nat 
venture to do during the time of the Burmese Government and for the 
first years after the annexation. A 

The case touches upon several questions of general importance which 
it would be expedient to have raised in a clear form and investigated 
and definitely determined. But it appears unnecessary. to go further 
in enquiry concerning them in this particular instance, because the, pos- 
session proved on'the part of plaintiff is such as to give the defendants 
no right to.succeed against her in their claim to the land in dispute. 
The dispossession of plaintiff by defendants was undoubtedly wrongful. 
The decree of the Lower Courts is reversed with costs throughout, and 
there will be a decree for plaintiff for recovery of the possession of the 


land in dispute with costs. 
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Befove G.D. Burgess, Esq., €.8.1. 
JAWAL MALL & SON 7. RAJOO MOODALIAR, 
Evidence Act—Burthen of proof—Excluston of oral by documentary evidence. 


When a claim is denied, satisfactory proof is required of its genuineness, and the 
ordinary tests of evidence cannot be dispensed with because the parties have had 
certain business relations. j : 

TuE Courts below have agreed in giving the plaintiff (respondent) a 
decree for a debt against the defendants (applicants), and the grounds 
for this application in revision are that the Courts have wrongly admits 
ted oral evidence of the contents of documents and have omitted to 
take notice of discrepancies inthe evidence which they have wrongly 
believed. The applicants are sued jointly, being father and son, but 
the father only appears in the proceedings and may be spoken of as the 
defendant. 

The defendant was under a contract to the Commissariat, and the 
plaintiff’s case is that he supplied him with dé/ to the value of Rs. 
311-0-9; that while defendant was away on plaintiff's business, plaintiff 
looked after his contract with the Commissariat and made up a defi- 
ciency in the-stock of dé/ to the value of Rs. 70-6-o and thathe lent him 
Rs: 30. The plaintiff also claimed interest, but this has been disallowed. 

The defendant declared piaintiff was his partner, and denied all the 
items of claim, and it is argued that this broad denial is against him. 
It is also argued that in the relations of confidence between the parties 
matters were transacted between them without such strict regard to 
preserving a record or evidence of them as would otherwise have been 
the case. 

It is clear, however, that when the claims made are denied, satisfac- 
tory proof is required of their genuineness, and that the ordinary tests 
of evidence cannot be dispensed with, Unless there is enough trust- 
worthy evidence to establish the claims, it is unprofitable to speculate .. 
whether. the defendant is dishonestly resisting them or not. 

The plaintiff alleged that there was a settlement of accounts, at which 
the defendant was found to owe him Rs. 411-6-9, but he has produced 
no evidence to. corroborate his own statement. ‘He had, however, in -. 


“his possession the defendant's security deposit receipt from the trea- - 
'--" sury for Rs. 410, which, he says, deferidant gave him.to keep: till he 
' should be able to pay the debt. ee 


But as.defendant had beensent to Fort Stedman for three months on 
the plaintiff's service, and as plaintiff was looking after his business there. 
seems nothing singular in plaintiff having chargeof this Tocument. More- 
over, plaintiff admits that the receipt was given to him by the Commis- 
sariat Officer while defendant was away. It appears curious that the 
amount of the debt should be made up so close to the amount of the de 
posit receipt, and it is strange that, if plaintiff had this excellent security 
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for the debt, he should press defendant for the money so soon afterwards. 
The witness Thudi says the demand was made on the 3rd July. Defend- 
ant gives the gth of March as the date when he went off to Fort 
Stedman. If he was away for three months, to which the time for 
travelling up and down would perhaps have to he added, he would not 
be back till June, and after that, according to plaintiff, the settlement 
of accounts took place and defendant told him he might keep the receipt. 
Under these circumstances an apparent inconsistency is involved, and 
the story that the receipt was given as security for the debt cannot be 
accepted, 

The plaintiff relies on Thudi’s evidence of the demand, but evidence 
of that kind is always the resource in a weak case, and is generally 
undeserving of serious notice. Here, besides, there are special reasons 
for disbelievingit.. If the defendant promised on this occasion, that is, 
on the 3rd July, to pay in two or three days as represented, how does 
it come about that the plaint was filed on the rath July ? Thudisays 
the demand was for the price of dd/ without mentioning the loan, and yet 
he remembers the precise amount of Rs. 411. He states the demand 
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was made in Bulamul’s house, whereas plaintiff says it was made in. 


defendant’s house, and Thudi practically contradicts himself by saying 


later on that defendant was alone at home. Thudi admitted that he . 


-was' working under plaintiff and had appeared twice as a witness 

during the last six months. It is obvious that no reliance ought to be 
placed on testimony of this sort. 

The evidence as to the loan of Rs. 30 is equally worthless. It is 
that of Rungasawmy, a bricklayer, who was accidentally present, and 
this man was working under plaintiff and had been a witness for him 
in another case, 

The plaintiff's statement regarding the supply of dd/ to the value of 
Rs. 70-6-0 is uncorroborated, and, besides, his own word on the subject 
is not admissible in evidence to show the nature of the transaction. 
He says that defendant submitted a petition to the Commiseariat Officer 
requesting that, if anything were required, plaintiff should be asked for 
it, and that the Commissariat Officer wrote an order addressed to defen- 
dant, calling on him to replenish the stock which had fallen below the 
required standard, and that he did what was necessary on defendant’s 
behalf. Neither of these documents was produced, nor was the non- 
production accounted for, so that secondaty evidence was inadmissible. 


This part of the plaintiff’s case, therefore, fails also for want of evidence - 


and Corroboration. , agenesis 
In the last place there is the claim for Rs. 311-0-9 for dd/ supplied. 
The witnessto this is Butamul. This witness stated that he was not 
working in partnership with plaintiff, but he admitted that he had put 
Rs. 2,000 in his business at Fert Stedman. He also admitted that he 
- was surety for a loan cf Rs. 2,000 borrowed from a Chetty by plaintiff 
-and defendant. He further acknowledged that he went.to Mandalay and 
purchased the dé/ without getting anything for his trouble. Besides, 
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Jawat Mitt ann he stated that he and the plaintiff signed the promissory note upor 

Son which was obtained the sum of Rs. goo with which the dé/-was purchased, 

Notwithstanding his denial, therefore, it is manifest that this witness ig 
an interested person. ? ee 

Not only so, but Butamul is the only witness ta the alleged delivery 
of the dé/.to'defendant, and, as the purchaser, he is of course concerned 

‘in making out how he disposed of it. ee + 

Furthermore, he and plaintiff contradict each other. The plaintiff 
says that he alone signed the promissory note, which Butamul says he 
signed too, The plaintiff states that defendant paid the railway. fare 
for the goods, the cost of bags and cart-hire for. which came to Rg. 
21-0-9, whereas Butamul states that the gunny-bags cost Rs. 10, and 
cart, cooly, and railway expenses came to Rs. 11-0-9. 

No railway receipt and no railway books are produced to corroborate 
the allegation of the delivery. a - 

No account ‘books and tio papers whatever, except the deposit ree 
ceipt, are shown i corroboration of the claim. 

Butamul says that the Rs. 2,000 borrowed by plaintiff and defen- 
dant together was borrowed in the month of February, that is, at the 
very time when the dd/ transaction took place, and daféedant iid him 
that he was going to invest it ii his business of supplying dd/ to the 
Commissariat. That being sc. «%2i.ueed could there be for defendant 
ta take dé? on credit from-pldintiff ? 

Then Butamul says he asked. defendant for a receipt for the dd/, but 
defendant said he would give it to plaintiff. If this story were true, 
why did not plaintiff get the receipt before letting defendant go away 
on his own affairs to Fort Stedman? The plaintiff has not even en- 
tered: his claim‘ correctly in the plaint, for there he has put.down only 
channa ddl, whereas in.his evidence he states that two sorts were 
supplied, namely, moong and channa. Why could the matter not be 
set out correctly at first? Itis difficult to: believe that a Commis- 
sariat contractor, and a man of business as the plaintiff presumably is, 
would. act in the unbusiness-like way throughout which he is.repre- 
sented’ as doing. Anyhow, the discrepanciés and inconsistencies in 
the evidence produced and the absence. of independent and trust- 
worthy testimony. make it impossible to accept the plaintiff’s case as 
established‘ by, a reasonable amount of proof. The defendant’s denial 
ig. no. worse apparently than the plaintiff's assertion, and the corrobo- 

ration of the latter ig weak and unworthy of credit. — ie 
'.. Plaintiffs are. not entitled to ask. the Courts to supply their laches 
and” supplement their insufficiently proved cases by making .presump- 


U.. 
Razoo. 
MooPariar. 


tions if theit favour or.to-expect-them.to.doso. 

_. This case is based’ on evidence which the Courts below were not 
_justified in accepting as satisfactory or sufficient prof, and the decree 
- they have given the plaintiff must be reversed with all costs, 
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Before G. D. Burgess, Esq., C.8.1. eas ce A 
: . No, 6 of 
MA SI v. MAUNG YE BAW. 1895. 


Forcible or wrongful dispossession of land—Burden of proof. 

The plaintiff had been in possession. for six years at least, as defendant himself 
acknowledged, and there was’ evidence that she and her ancestors had been in 
possession for some 20 years. The defendant denied wrongful dispossession and 
said theland had-been made over to him by: plaintiff and her husband. The 
burden of proving this was on him and he failed’ to discharge it. Wrongful dis- 
possession’ ‘was proved, and the plaintiff was entitled to recover possession, and 
to get back.the land permanently unless her claim could be resisted by a superior 
title, 


THE real points in this Case have been missed by the Lower Ap- 
pellate Court which had no need to remand the case for further evi- 
dence. 

On'the return ofthe proceedings the Lower Appellate Court re- 
ferred to section 26 of the Limitation Act, which has no bearing onthe 
case as no. question of easement arises at all. 

The matter is really a very simple one. 

The cause of action was*forcible or wrongful dispossession. 

The plaintiff was admittedly in “possession, and had been so-forsix 
years at least, as defendant himself acknowledged... .There. is-evidence- 
‘that she and her ancestors had been in possession for some 20 years. 

The defendant denied wrongful dispossession. He said ‘the. land 
chad been made over to him by:plaintiff. and her: husband. The bur- 
then of proving this was om-him. He has failed to discharge it. 
There is only the vague: eyidence of one witness:for’ the defence that 
plaintiff*s husband said he could work the. land ‘if he claimed the right 
over it, and this is contradicted by other evidence for the defence that 
defendant enteted.on the land in opposition to plaintiff who took 
criminal :proceedings against him. ; 

Wrongful dispossession was, ‘therefore, proved, and plaintiff was 
entitled: to recover possession at least, and to get back the land per- 
manertly unless’her claim could be resisted :by a superior title. ‘There 
is no evidence of a superior title, as both'the Courts below agree. 
Perhaps the ancestors of ‘defendant's wife may have had some ancient 
claim to the:tank in the dried up bed of which the land is situated, 
butthatis all, é 
_ The decree of the Court of First Instance in plaintiff's favour was, 
‘therefore, quite right and must be,restored with costs in all Coutts. 


ae 
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Before G. D. Burgess, Esq., 8.1. 


(1) MA KVYIN YA. 
be f (2) MAUNG YWET. | 


Evidence Act, 62, g1,110—Primary evidence—Dispossession of land—Burden of 
proof-—Civil Fustice Regulation, 18, “res judicata.” 


MAUNG YA BAING 


In previous litigation it had been. decided that’the award upon whith the deceas- 
ed defendant Shwe Waing sued as representative of the former mortgagors was 
not genuine. Inthe present proceedings the position of the parties was. reversed 
as regarded the portion of land. in dispute, Ma Hnin Nwe, the former defendant 
under whom the present plaintiffs claimed as heirs, being represented as mortgagor, 
and the former plaintiff Maung Shwe Waing beigg represented as mortgagee. It 
seemed open to question whether the parties were previously in the same rights so 
as to raise the bar of res judicata. 

The original mortgage deed would in accordance with usage be with the mort” 
gagee, and as the mortgage was denied no such document was forthcoming. Bu 
it is the usage to make such documents in duplicate or counterpart, the mortgagee 
taking one and the mortgagor the other, and in this instance the evidence showcd 
that this practice was followed. Each part, therefore, would apparently be primary 
evidence of the document, and secondary evidence would not be admissible. ‘Ihe 
plaintiffs failed to prove the execution of the counterpart produced, and even if 
that should not be treated as a counterpart they could not succeed. because they — 
had not produced the best evidence. | 

Defendant, being in possession of the land the burden of proving that the plain- 
tiffs were entitled to deprive him ofsuch possession lay on the plaintiffs, and the 
plaintiffs had not satisfactorily proved such claim. 

_ THIS case has been given a somewhat involved. appearance, but in 
substance it does not greatly differ from any other case in which the 
defendant is in possession of land, and the burden of proving that the 
plaintiff is entitled to deprive him of such possession lies upon the 


plaintiff. ; 


The parties here have been in dispute as tothe original ownership of 
the whole.property of which the land now claimed forms a-portion, and 
in previous litigation it has been decided that the award upon which the 
deceased defendant-Maung Shwe Waing sued-as representative of the 
former mortgagors was not genuine.. ; 

In the present-proceedings the position of the parties.is reversed as 
‘regards the portion of land in dispute, Ma Hrin Nwe, the forme: de- 
fendant under whom the plaintiffs ciaim as heirs, being represented by 
mortgagor, and the former plaintiff Maang Shwe Waing being repre- 
sented as mortgagee. Sait 


“Under: these circumstances, it seems at least open to question whic- ie | 


ther the parties were previcusly “ in the same rights ”.as required by 
section 18 of the Civil Justice Regulation to raise the bar of res judi- 
cata. The award has not, however, been proved in the present action, 
and the question of its genuineness does not necessarily come in, 
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At the best the previous litigation would go no further than to show Mauye va Barse 
the failure of Maung Shwe Waing to establish aclaim tothelandasthe |, 
land of his ancestors mortgaged by them to Ma Hnin Nwe’s ancestors. Ma Kyi ¥4. 
The present claim is that Ma Hnin Nwe in the year 1249 B.E. mort- 
payed a certain parcel of land to Maung Shwe Waing for Rs. 350, and 
as the mortgage is absolutely denied the plaintiffs have to provs it. 

The original mortgage deed would in accordance ‘with usage be with 
the mortvagec, and as the mortgage is denied no such document is of 
course forthcoming. ; j 

On such occasions it is also the usage to make the document in duplie. 
cate or counterpart, the mortyagce taking one and the mortgagor the 
other, and in this instance the evidence shows that this practice was in 
cllect followed. In strictness, therefore, each part would be primary 
evidence of the document under section 62 of the Evidence Act, and 
secondary evidence would’ not be admissible until the non-production 
of both parts had been duly accounted for. 

Here what purports te be the mortgagor’s part has been produced on a 
parabath, and as the existence of the alleged mortgage has been denied 
the execution of the document has to be proved in the ordinary way. ... 

Now the only evidence of execution is that of Nga Yan Lin, znd this 
inan is himself named in the deed as mortgagor of the property along 
with Ma EHnin Nwe, whose adopted son he says he was. Of course 
Yan Lin should have been one of the plaintiffs, if not the sole plaintiff, 
in the suit, and the suit should not have been allowed to haye been 
brought except he was made a party. 

But passing over this objection, it is obvious that Yan Lin's evidence 
is no better than the evidence of a party interested in the suit, and that 
he has been introduced as a mere witness by a subterfuge of which this 
is not the first example. 

Yan Isin’ says that he was the only witness to the document, but the 
document itself flatly contradicts him, for it mentions him not as wit- 
ness at all but as mortgagor, and it names four witnesses as being pre- 
sent, Furthermore, Yan Lin states that Shwe Waing wrote the docu- 
ment, and here again he is contradicted by it, for it says that it was 
composed and written by Maung Le. Nga Yan Lin, however, says that 
it was Nga Le who made the duplicate or copy. ‘ 

Now no attempt has been made by the plaintiffs to prove the hand- 
writing of the document, nor have they called a single one of the 
ee named thercin to prove it, nor shown why they were not 
called, - : 

‘On the other hand, onc of the witnesses, Nga Pyu Le, has been called 
for the defence, and he denies all knowledge of the mortgage. 

The mortgage deed has, therefore, not becn proved, and as a conse- 
quence the suit fails at,ils very foundation. je 

Supposing that the document produced should not be treated as pri- 
mary evidence the plaintiffs ought still not te succeed because they 
have not.brought forward the best evidence. ae. 

32 
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jf the mortgage could be proved otherwise than by documentary evi- 
dence it ought to have been proved. by the evidence of the persons who 
were present at the transaction, and the plaintiffs’ abstention from 
offering such evidence would tell heavily against them. 

‘They have contented themselves with producing witnesses to speak 
to alleged admissions of the mortgage by Maung Shwe Waing, whose. 
death has removed the means of contradiction, and to his desire to pay 
Rs. 5,000 to secure the whole estate. 

The witnesses are not free from interest or prejudice, and on this 
account there is objection to their credibility, but if it were otherwise 
their statements under the circumstances would still merit no more than 
a very slight degree of attention. 

It is quite possible of course that the land claimed was really mort- 
gaged by Ma Hnin Nwe to Maung Shwe Waing, but what we are con- 


cerned with is not the possibilities of the matter but only the question 


whether the truth of the alleged fact has been established by such proofs 
as the Courts are bound to require from parties who ask them to pro- 
nounce in favour of their claims. On the grounds set out above it must 
be held that the necessary sort of proof has not been furnished in this 
instance. 

As the plaintiffs have thus failed to make out their case, it is not 
material whether the defence has been successfully established or not, 
but it may be remarked that it is shown that when the land in dispute 


.was redeemed: from Nga Min Din, the grandson of Po Shan Paw, to 


whom it had been .mortgaged, it was made over to Yan Lin, Pyu Le, 
and Pan Gaing the son of Shwe Waing, and that Pan Gaing was there- 
after in possession, which seems to agree with the defence that this 
was part of the arrangement made for letting Shwe Waing have the 
land which he laid claim to, 

The mortgage debt to Min Din was Rs. 350, which is the exact 
amount of the mortgage set up as having been made with Shwe Waing. 
That isa significant circumstance, because no intelligible reason ap- 
pears, and none has been given, for taking the land away from one 
mortgagee and transferring it to another. No more money was ob- 
tained by the transaction, and it must have been a particularly danger- 


_ ous thing'to give the very man who was striving to get back the land 


“out. 


as his own ancestral property the great advantage of being placed ia 


possession of it. f 
-If there are difficulties on the side of the defence this is undoubtedly 


a difficulty on the side of the plaintiffs. 


The decreé of the Courts below must be reversed with costs through- 
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Before G. D. Burgess, Esq. 0.8.1. 
MAUNG HMON 2. MA PYU. . 
My, Pillay—for appellant. | Mr. Hirjee- for respondent, 


Chins, Inheritance among—Foint family property—Customs—~Acquiescenge— 
Binding effect of division of property when once made with assent of interest- 
ed parizes, 

The plaintiffrespondent claimed certain property inherited from her husband as 
having been wrongfully taken from her by her husband’s (Shwe Gan) brother 
Maung San. The evidence, however, showed that the property so taken was in 
reality Maung Shan’s own. Originally all the property was the common family 
property of the two brothers and their nephew Nga Shwe, the direct evidence as 
to this, which was abundant, being borne out by the fact that, when Nga Shwe 
wished to separate, he was duly given his share. after Shwe Gan’s death his 
widow, the plaintiff-respondent, went on living in common with Nga Shan, and 
after a year or so, when she desired to quit the houschold, a division was made 
between her and her brother-in-law by Chin elders, both patiles touching the pipe 
or tube for sucking kaung from the kaung pot in token of acquiescence, as usual 
in such matters among the Chin people ; and Nga Shan removed from the house, 
taking his portion of the goods with him, 

The Court of First Appeal refused to be satisfied with this positive evidence of 
assent merely because the division was of recent date and the plaintiff had brought 
the suit. 

Held—that the plaintiff-respondent had accepted the division of property and 
sould not now challenge or go back upon what had been done, 


Fudement of Court of First Instance. 


Suit for the recovery of four head of buffaloes, one cart, dnd 2°97 acres of patta 
land all valued at Rs, 380. : 


Plaintiff alleged that her deceased brother-in law, Nga Shan, before his death, 
took from her the above properties and went and lived at defendant’s house, where 
he died shortly after. 

She now desires to recover all moveable and immoveable properties taken by 
Nga Shan and.are now in the possession of defendant. ‘Lhe defendant is a 
brother of Nga Shan. He admits the moveable and immoveable property brought 
by Nga Shan, and states that they were the share of Nga Shan after division with 
plaintiff, and as he had buried Nga Shan, who died in his house, and spent a 
great deal-of money for the funeral expenses, he declines to give the propertics be- 
longing to Nga Shan to plaintiff. 

The parties and the witnesses in the suit are all Chins. The plaintiff alleged that 
‘in 1253. she and her husband Nga Shwe Gan came from Kyauktan in Lower 
Burma to this township and applied for patic, and when the same was obtained, . 
they cleared the land, constructed an irrigation channel, and when they were work- 
ing the land in 1256; Nga Shan, the brother of Nga Shwe Gan, came without any 
property and lived with Nga Shwe Gan. Nga Shan is the eldest son of Ko Maung 
Gyiand father of Shwe Gan and Nga Hmén (defendant): In 1257 Shwe Gan 
died, but before that Shwe Gan and Nga Shan gave to Nga Shwe; their nephew; ~~ 
and who came together with Nga Shan, one-third of the fatta land and a pair of 
buffaloes as he.got married and lived in a separate house. 

The plaintiff allegéd that when she and her husband Shwe Gan came from 


' Lower Burma, they brought with them four buffaloes, mother and young,. and one 
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cart, which they divided with Nga Shan. Out of the four buffaloes, they increased 
to four more. From these one was given to Nga Shwe, another to Nga Hmén 
(defendant) by Nga Shan, and he took four when he removed from plaintiff’s 
house, together with a cart which plaintiff had originally brought from Lower 
Burma, some paddy, and one-third of patta land. These the plamtiff now claims 
as hers and belonging to her husband. She admitted that these were divided be- 
tween her and Nga Shan, but she did not agree. For the defence it is alleged that 
Nga Shwe Gan and Nga Shan, after the death of their father Ko Maung Gyi, 
lived together without any division of property left by their father and having 
joint interest. .Nga Shan being the head of the family appears to have sent Shwe 
Gan to procure fatta for the benefit of the family, with necessary, funds raised out 
of the undivided ancestral estate. Shwe Gan obtained three kyweshin size of 
patta inhis name, Nga Shan remaining in Lower Burma looking after the family 
property consisting of land and cattle. When Shwe Gan came away two fields, 
one cart, one pair of buffaloes were left with Nga Shan, also one pair of buffaloes 
which was sold to provide funds to enable Shwe Gan to acquire the fatia. Two 
years after, Nga Shan joined the brother and worked together with him in the 
patta ; although he was not very well, he looked after cattle and other light duties. 
When plaintiff’s husband died, he still ‘continued to work with his sister-in-law 
(plaintiff). Plaintiff having expressed her desire to return to her parents and 
separate from her husband’s family, “nat,” a division of pre peste; took place 
between plaintiff and Nga Shan before the elders. Plaintiff received one pair of 
buffaloes, one-third of patta land, and some paddy. In proof of her agreement to 
the division she, accerding to Chin custom, touched the pipe of the kazng liquor- 
pot together with Nga Shan, 

For the decision of the case four issues were framed. For the ‘first issue I find 
that Nga Shan took from plaintiff before he died the moveable and immoveable 
properties in dispute, namely, four buffaloes, mother and aoe one of which he 
gave to defendant Nga Hmén, one cart, and one-third of patta land measuring 
2°QX acres. 

For the second issue, | find that plaintiff and Nga Shan did divide their joint 
properties before the elders. . 


For the third issue, I find that the Gotte land obtained by Shwe Gan in his name 
was acquired at the instance of Nga Shan, who sent him purposely with necessary 
funds raised“out of the. undivided ancestral property, also the cart which Shwe Gan 
had brought from the family house, and the original four buffaloes, mother and 
young, which subsequently increased to another four. 


For the fourth and last issue I find that the properties belong to Nga Shan. He 
received from plaintiff by a division before the Chin elders and with the consent of 
the plaintiff herself. e 

Apart from this judgment, I would rentark that, according to Chin custom, if a 
widow desire to return to her parents and separate from the family mat of her 
husband, she can claim none of her husband’s property ; she must leave with what 
she hason her body. In this case she has reasonable share of the undivided. 


ancestral property of her husband, ‘The suit is dismissed. 


' But I would pass no order asto the cost of the suit because the defendant, who 
has little or no'right to the properties in dispute, has been benefited by it. 


° ® ! 
Fudgment of Lower Appellate Court. 

The appellant in thés suit was plaintiff in the Lower Court, She appeals against 
the judgment of dismiss2l passed by the Court on the.grounds: (1) The Chin 
Dkammathat, which the Lower Court applied to this case, was illegal. (2) She is 
entitled to the entire property of her late husband, 

I have heard the Advocates for both sides. The Lower Court framéd four 


issues and ‘recorded its firiding and reasons on these. The second issue is of great 
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‘tance in this case: “ Did plaintiff and Nga Shan divide properties?” The 
1, seventh, and eighth witnesscs prove that such a division did take place, 
. am not satisfied that it has been shown appellant agreed to the decision 
:d at by such a division. The decision must have been very recently made, 
urth witness states Shwe Gan, appellant’s husband, died in 1257, and shc 
Vga Shan lived together and worked fora year. Then there was the divi- 
which must have been very recently, and this suit being brought, shows the 
lant never agreed to this decision. There is a very important point in this | 
which I think has escaped the Lower Court’s notice. Shwe Gav’ left a 
hter (vide the evidence of iourth witness for defence). Now the share of prd- 
which fails to Shwe Gan’s daughter has nct been considered. I find (eéde 
No.7z on page 21, Maung Tet Pyo cn the Law of the Chin Tribes) the 
sof mother and daughter are equal. It lays down therein, “if the mother 
jarries, the estate, consisting of goods, live-stock, gold, silver, and precious 
ies, shall be divided into two shares; one share shall be given the daughter if 
is married ; if sheis not married, her mother must takecharge of her share. ‘Ihe 
ar share shall be taken bythe mother.” Nothing therein states any of the 
ty goes to the brothérs-in-law. The advocate for the defence has referred to 
n 20, page 40* of Maung Tet Pyo on the Customs of Chin Tribes. This is 
id by “ married brothers live together having a common interest gained by 
Now Nga Hmén did not live with appellant, nor have any common ‘interest 
: gain of appellant or her late husband, and is therefore not entitled to. the 
its laid down inthis paragraph. ‘he respondent admits Nga Shan came 
lied in his house, which shows he, respondent, was living separately from ap- 
wt, ‘They were not working together for gain. ‘his section- docs not in any 
er apply Ww Lhe present case, { admit the appeal and reverse the finding of 
ower Court, 
ow pass adecree in favour of the appellant-plaintiff forthe amount of her 
in full, together with the costs of this suit in both Courts. 


Fudgment tn Second Appeal. 


11S case may have some general interest in so far as it Louches 
certain Chin customs, but the only point for decision ig a very 
le one of fact. Plaintiff-respondent claims cerlain property as 
1g been wrongfully taken away from her by her husband Shwe 
s brother Nga Shan. But when we come to look at the cvi- 
e, we find it conclusively proved that the property so taken was 
Shan’s own. 

the first place, all the property was tlie joint family properly of 
two brothers and their nephew Nga Shwe. The family moved 
one part of the country to another, obtained 4 Government grant 
ree fas of waste-land, and disposed of most of their previous pro- 
ria order to find the means of reducing the new holding under 
vation. The evidence as to this is abundant. One circumstance 
iis enough to show the fact of the arrangement, and that is, that 
1 Nga Shwe wished to separate, he was duly given his share by 
2 Gan and Nga Shan, one of the ¢as of land being then madc 
to him. , 

we Gan died, and when Nga Shan had gone on living in com- 
with his widow, the plaintiff, for a year or so, the latter desired 


1it the household, and so a division was made between her and 


* Should be page 55, 
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her brother-in-law. Here, again, the evidence is overwhelming, 


several witnesses speaking clearly to the facts and meeting with no 
contradiction. ‘The division was made in due course by Chin elders, 
and, even if plaintiff had not agreed, the decision might very well 
still hold good, but as a matter of fact, it is proved that she did as- 
sent, both parties, according to Chia practice, touching the pipe or tube 
for sucking kaung from the : kaung pot in token of- their acquiescence. 
After that “Nga Shan left with his: share, and it is absurd to suppose 
that plaintiff “would have quietly let him do so without resistance or 
protest if the matter had not been settled. 

How the Lower Appellate Court could deliberately shut its eyes to 
this evidence, and refuse to be satisfied that plaintiff had accepted 
the division because it was recently made, and because she had 
brought the suit, is altogether incomprehensible. There is no doubt 
the decision in first appeal i is quite wrong, and that that of the Court 
of First Instance was perfectly right regarding the facts. The decree 
of the Lower Appellate Court is reversed and that of the Court of 
First Instance restored with costs, 
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——mt 


Before G. D. Burgess, Esq. 6.5.1. 


MANA PEENA SECUNDUR ». { (2 SOND CASSIM, 


Res judicata. 


Suit for restitution of conjugal rights—Second suit upon fresh demand—First suit 


dismissed on ground of non-payment of dower—Contention in second suit that 


question of payment or non-payment of dower irrelevant under Mahomedan laws, 
but point never pleaded or raised in previous suit or appeal. 
‘Held—that the point of law should have been made a ground of attack or 


- defence,in the previous proceedings, and that its practical abandonment amounted 


to a substantial determination of the matter which could not afterwards be ques- 
tioned in litigation. between the same parties. . 

In this case a second suit has been brought in a different jurisdiction 
for the restitution of conjugal rights between the same parties. 

The question is whether the matter is res jud¢cata or not. - - 

The suit is considered not to be barred because it is based.ona fresh 
demand for the restitution of conjugal rights, but it has been dismissed 
because in the former suit it was decided both in the Court of First 


‘Instance and in appeal that the full amount of dower due had not been 


paid by the plaintiff. Practically it is held that. the plaintiff has no 
cause of action except upon an allegation of payment of the full amount 
of dower since that decision and such allegation has not been made. 

In this appeal it is contended that the question of dower is irrele- 
vant, as under Mahomedan law a wife cannot set up non-payment of 
dower as an‘ excuse for not living with her husband, and that accord- 
ingly the case should be admitted for trial on the merits of which this 
point of law is one. 

With the consent of the parties the proceedings in the formor litiga- 
tion have been looked at, and it may be necessary to look al the pro- 
ceedings in any case as the question of ves judzcata depends upon the 
particular facts of each case. 

Here the only issue drawa was “whether the whole dower gold had 
been paid?” and neither in the original trial nor in appeal was the 
present point of law raised. The only doubtful point seems to be 
whether an arrangement between the parties that the wife was to go 
and live with the husband within six months had any effect in making 
the payment of dower a special question in this case, -but I cannot fud 


‘from the proceedings that any difference was made on this account. 


-- The question resolves itself into one whether-explanation II of sec- 
tion 13, Civil Procedure Code, applies to the point of Mahomedan hw, 
that is, whether the matter was one which might and ought to have 


"been made ground of defence-or attack in the former suit. If it were, 
‘it is to be deemed a matter directly and substantially in issue in such 


suit. There can beno doubt that if the matter was relied on it ought 
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to have been brought forward, and there is no reason apparent why it 
should not have been brought forward. The result of not bringing it 
forward was to abandon it as an answer to the defence that the dower 
had not been paid, and in fact the plaintiffin his plaint rested his claim 
-on the payment of dower, In a matter of contract like this there 
seems to be nothing against a waiver of a provision of law in a person’s 
favour, and here there was virtually a waiver on plaintiff's part of any 
rule of Mahomedan law enabling him to insist on his wife’s giving him 
her society before the full payment of dower. Suchabandonment, it is 
well established, amounts to a substantial determination of the point 
against the party giving it up. 

The result of the decision in the first suit was to settle that the 
status of the parties was that of a man and wife bound to live together 
if or when the man had paid the full amount of a promised dower, and 
not otherwise, and that such payment had not at that time been made. 

It is not open to any other Court now to try the question of status 
between the parties agai as it has been finally determined already by 
a Court of competent jurisdiction. 

This appeal must therefore be dismissed with costs. 


Mawa Pesna 
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Before G. D. Burgess, Esq. C82. 


MAUNG MYO ann MAUNG} » { MI MYIT SHU anp our. 
KIN ‘ 0 OTHERS. 
- No cause of action—Suit brought by parties without status to sue. + 


Neither of the plaintiffs in this case was the proper party or had any status to- 
sue, but the Court of First Instance, notwithstanding ‘objection, went on with the 
suit instead of dismissing it at once for want of cause of action under section 25 
of the Civil Justice Regulation. The case thus went through the several Courts 
before it was finally thrown’ out, and the parties were consequently put to need- 
less trouble and éxpense. | 


It is the duty of the Court of First Instance to look carefully into preliminary 
objections and to see that useless litigation is prompgly stopped on the threshold. 

The suit was brought.on a document purporting to be a mortgage of certain land 
by Maung Thet San and Maung Hmé. 

The plaintiffs were Maung Myo, the son-of Maung Thet San, although his father 


was alive, and Maung Kin, the nephew of Maung Hmé, although Maung Hmé 
had left a widow and children. ; 


THE learned Advocate for respondents points out a preliminary 
objection, namely, that the real plaintiffs in the case should be Maung 
Thet San, the father of Maung Myo, who is alive, and the wife and 
children of Maung Hmé, who with Maung Thet San was the alleged 
mortgagor. This state of affairs was alluded to in the Court of First 
Instance in the written statement, but appears to have received no 
notice. The Court of First Instance will now have to explain why it 
went on with the case under the circumstances. 

The applicants’ learned Advocate does not press to go on with the © 
case in revision under the circumstances, but withdraws the application. 
At the same time he refers to the hardship of having been led from 


Court to Court with needless trouble and expense because this matter 


was not attended to before. It is certainly to be regretted that such 


. hardship should be caused, and the Courts generally will be warned of — 


the need for care in such matters. It is obviously useless to go on 
with the casé when the plaintiffs have themselves no cause of action 
at ail, and the best way is for a fresh suit to be brought by the proper 
parties, . a aes ans 

The application for revision being withdrawn, applicants will have 
to pay respondents’ costs as usual... ara 
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Before G. D, Burgess, Esq., CSI. 
DAVARAYAN CHETTY v. MOIDEEN KOONJEE KAKA. 
Procedure—-Obstruction by party —-Appeal—Revision. 

At the examination of parties the defendant obstructed the Court by the pre- 
tence that he did not understand the questions put, and otherwise, and the 
Court without fixing issues proceeded to dispose of the case summarily. 

Held—that the Court was bound to frame issues on the materials it had before 
it and to proceed i1 accordance with the provisions of sections 47 and 48 of the 
Civil Justice Regulation.* 

Duty of Courts to allow a reasonable time to parties to procure legal advise 
and assistance, and to take into consideration the circumstances under whith alone 
such advice and assistance are obtainable in Upper Burma. 

Duty of Appeliate Court in*an appealable case to sce that satisfactory cause is 
shown for not preferring an appeal under the provisions of section 14 of the Limite 
ation Act before admitting an application for revision. 

Section 20, Civil Justice Regulation,t expressly permits a 
ed by an advccate duly appointed to act on his behalf, . Fi 

APART from the merits of the case, this application for revision 
raises two questions, namely, in the first place whether there was 
a material irregularity of procedure in the disposal of the suit by the 
Court of First Instance, and, is the second place, if there was such 
irregularity, whether the applicant has gone the right way about to 
have it corrected, aes : 

What occurred in the Court of First Instance is shown in the 
accompanying copy of remarks and orders recorded in the course of 


the proceedings. 

The Judge makes the following note :— 

“Defendant in this case, although there is reason to believe (he) is well ace 
quainted with Hindustani, pretends that he only knows Tamil. The ‘Tamil inter« 
preter who has been employed in the Courts here for the last five or six years is 
called and defendant refuses to employ him. Defendant keeps asking for ad- 
journment of his case to call a pleader. As he had twenty-seven days in which 
to make all necessary arrangements about a pleader, &c., 1 cannot grant further 
adjournment, ds it is clear from his attitude in this case that he is doing all he 
can to obstruct the case and hinder justice. Defendant keeps constantly inter- 
rupting the Court by saying in Hindustani that he does not understand what is 
being said,” - 

The Judge then proceeds to pass the orders below :— 

“This case has beert sent back by the District Judge, Yamathin, for re-trial, 
On the 24th January 1894 this Coyrt passed an order fixing the hearing of the 
case on the 24th February 1894, and summons to both parties were sent out. De 
fendant received-this summons on the 29th. January 1894. He had thus 27 days in 

. which to make arrangement about pleader and an interpreter to follow. the case. 
.On the case being called and both parties being present, defendant at once asked 
in Hindustani for adjournment of ths case as he wanted to wire for a pleader. I 


party to be represent- 





* [Cf Code of Civil Procedure, sections 117, 118 and 146.] : 
-. .f [Of Codefof Civil:Procedure, section 36.] 
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refused, as I think twenty-seven days ample to have done all that before. When 
plaintiff was being examined on oath, defendant kept interrupting the whole time, 
saying that he had no pleader and did not understand Hindustani. 

3 called the interpreter who has been employed in this Court for the last five or 
six years, but defendant would not have him employed and would not pay his ex- 
penses to interpret. I finished my examination of plaintiff and read the statement 
over to defendant in Hindustani and'in Burmese. He did not cross-exsamine, but 
kept -on repeating ‘that he wanted a pleader.’ Defendant; 1 have reason to be- 
lieve, knows Hindustani, and: ENOAS and the abovementioned interpreter: state 
so on oath, I am of opinion that he does and that his whole conduct during this 
case has-been one of intentional obstruction. It is not the Court’s place to find 
interpreters for civil litigants, and I am of opinion that it was defendant’s duty to- 
have brought his own if he was unwilling to use the Court one, His refusal to 
employ this one is unwarranted. Plaintiffs case seems clear and to be doné fide. 
Case forwarded to the District Judge for orders as to whether an ex parte case 
éannot be passed against defendant for the whole amount with costs. Parties have 
been ordered to appear again on the 12th proximo.” 

These orders are dated the 24th February, and the District Judge 
did not return the papers with his remarks till the goth April. 
The Subdivisional Judge then summarily passed a decree in favour of 
plaintiff on the 17th April. The defendant then took ‘steps to have 
the decree set aside as an ex parte decrce, but he was unsuccessful 
in all his endeavours; and this Court in refusing to treat the decree 
as ex parte observed :— 

* * * * 
- “ Whether the Court was right or wrong in disposing of the case as it did when 
defendant would not answer questions and made difficulties about an interpreter 
is altogether a distinct point. So far, then, as this application has been urged in 
argument on the ground that there should be interference with the orders of the 
Court. below so as to re-open the case for trial as one improperly decided ex parte 
the application fails. : ‘ ‘ 

“Tn respect of the application on the merits, I do not think it should be enter- 
tained in this Court at this stage. The proper course for the applicant would ‘be 
to appeal against the decree, Such appeal would lie to the District Court. If 
he is too late now to appeal, he can apply for revision, but the afplication 
should, of course, be made to the same Court as the appeal would lie to and not 
to.this Court. If the decree is to ve attacked on the merits at all, it must be 


’ attacked in the Court next superior to the Court of First Instance, and it is only in 


the last resort that application should be made to this Court. ; 

‘ “ The application for revision in this Court, therefore, fails on all points at the 
present stage and must be dismissed with costs.” : ae 

The defendant héreupon applied to the District Court: in revision, 
and being again unsuccessful has made the present application in re-. 


"vision. to the High Court. The District Court’s judgment in re- -- 
’ vision, which it erroneously calls appeal, was as follows: — a 


- T have delayed considerably in passing judgment on this ‘case owing to the 


4 : peculiarity of the circumstances which do not appear to have been foreseen, or at 
«all events expressly provided for by the legislature. The case of an absent defen- 


- dant is: provided for ; so, too, is that of one originally repres*nted by a pleader, 


- ‘who. being called upon to appear in person fails to do so. But how to deal with 
’. the defendant who appears but insists on an adjournment and refuses to enter 


into any discussfon with the judge is not, so far as I can see, laid down, Of 


- course the judge would have been justified in committing him for contempt of 


“Court, but that would not dispose of the civit dispute, In regard to this it is 
"i a ¢ ¥ : 
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argued that at the worst the appellant should havelbeen regarded as -absent’and 
proof of regpondefit’s claims taken as in an ex parte case. On this view it has to 
be decided whether the respondent’s evidence would have been sufficient to justify 
an ex parte decree, In my opinion it is quite sufficient. But I must dissent from 
the view that a present but recalcitrant defendant has the same right to the pro- 
tection of his interest by the Court as an absent one whose absence may, for all 
that is known, be involuntary, Where a defendant is present and refuses to 
cross-examine, or to give evidence, or to answer the quéstions of the Court, 1 
think that everything may be presumed against him. 

“It should be noted that the alleged ground of the appellant’s (defendant’s) 
conduct was the absence of a pleader which is absurd; seeing that under the 
Civil Justice Regulation litigants have no right tobe represented by pleaders -ex- 
cept with the permission of the Court, Then it is argued that the document. sued 
upon discloses no cause of action, the basis of this argument being an endorse 
ment by appellant himself. It must be oBvious that however ‘binding this en- 
dorsement may be against appellant as an admission by him that -he received the 
‘value of the machine in dispute, it has absolutely no force against any one else 
whomsoever, ~~ - aes ' , 

“To sum up, this is an appeal on the merits of the case, It appears. to me that 
the appellant’s case has no merits whatever, and that the absence is due to his 
own perverse and récalcitrant behaviour. The appeal is dismissed with costs: 

The above orders do not appear to dispose of the case satisfactori- 
ly. The Court of First Instance should, of course, have enforced its 
authority, and it displayed weakness in not doing so instead of refer- 
ring to the District Judge for advice. The defendant deserves to be 
prosecuted for contempt of Court, and I only refrain from directing 
proceedings to be taken against him because the matter is now so 
old, and because he has already suffered considerably from his own folly. 
But however wrong the conduct of defendant might be, that was no 
reason why the procedure of the Court should not. have been in strict 
conformity with the provisions of the law, and this it was not. 

As to the’ absence of defendant’s pleader, the remarks of the Dis- 
trict Court are apparently based on some misconception, for section 
20 of the Civil Justice Regulation* expressly permits a party to be 
represented by an advocate duly appointed to act on his behalf. 
Whether there was reasonable excuse or not for the, defendant’s ad- 
vocate not being in attendance ou this particular occasion cannot 
now be determined, but the Courts have to remember that the Bar 
in Upper Burma is necessarily limited at present, and that the lead- 
ing counsel in Mandalay, where alone advocates of the first. grade 
are to be found, have to accept briefs to appear in various parts of 


'. the country according. as their services are called into requisition 


.- from time.to time. .It is impossible for the. same advocate to be in 
‘ two places at once, and unless reasonable facilities are afforded to 
suitors in the way of procuring the best legal advice by giving. time 
for the attendance of the counsel retained grave hardship may be in- 
flicted. -Of course, the opposite party, if ready to go on when the 
case comes on for hearing on the date fixed, is entitled to. show 
cause against any proposed postponement and to obtain compensa- 
tion by way of costs fpr expense incurred on his sidé by reason of 


[*Cf Code of Civil Procedure, section 36.] 
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the delay, and the party seeking the adjournment must satisfy the 
Court that there are reasonable grounds for excusing the attendance. 
of his advocate at that particular time; but the mere fact that the 
advocate:is not present on the day fixed for hearing is not of it- 
self sufficient reason for proceeding with the case without him if his 
client objects, without making due enquiry into the circumstances, 
Here, however, the defendant does not seem to have taken the trou- 
ble to provide himself with any documents or other materials for’ 
showing the Court that there was reasonable cause for allowing fur- 


ther time for counsel to attend. : 
But, though the Court might have been right in refusing to wait 


_ for-the attendance of counsel, is was wrong in not strictly following 


the procedure prescribed by the law for its guidance. 

: The law directs in section 47 of the Civil Justice Regulation. that 
when the parties are both present on the day. fixed, the Judge sa// 
examine them with a view to ascertaining upon what questions of 
law and fact they are at issue, and, having with his own hand made a 
note of the examination, sha// frame and record the issues of law and 
facts on which the right decision of the case depends; and it further 
directs in section 48 that, if the parties are at issue on a question of 
fact, the Court sha// then further examine them as to the evidence 
they intend to adduce upon the question, and ska// appoint a time 
aid place for the hearing of the suit, and that the Court, upon the 
specified conditions, shall issue such summonses for the attendance 


‘ of witnesses and the production of documents as the parties may 


desire.* ; ; 
Here the Court did none of these things, but practically gave judg- 


ment on the examination of the plaintiff and the document filed by 
him. If the Court was unable by the exercise of its powers of coer- 
cion to bring the defendant to his senses and compel him to« answer 
the questions put, it might at least have accepted the denial of the 
allegations in the plaint which was implied in the action being de- 
fended, and have framed issues and fixed a time for the production 
of evidence accordingly, But in reality the Court was in no difficulty 
whatever as to the pleas for the defence, for the defendant had already 


‘filed a full and detailed. written statement which would easily have 


enabled the Court to draw up every issue that was necessary. The 
defendant was entitled to count on the Court’s framing issues and 
fixing’ a.day for the trial of the action in accordance with the pro- 


“visions of the law, and he has'‘no doubt been substantially prejudiced 
' by the material: irregularity of proceduré committed by’ the ‘Court in 


omitting to do so.. 
. Such error, and the possible consequent injustice, should, of course, 


' .be rectified if possible, and there is no doubt that this can be -done in 


this Court in the ultimate resort. If the powers of. revision “éxpressly 


" eonferred by section 81 of the Civil Justice Regulation were less ample 


" * (Gf. Code of Civil Procedure, 117, 118.] 
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than they are, it would still be the duty of the Court to interfere unless 
explicitly prevented by law from doing so. 

As no appeal would lie from the decision of the District Court, 
whether the case was taken up by it in appeal or revision, the inter- 
vention of this Court must be sought in revision. But the contention 
is that the case is not yet ripe for coming before this Court because 
the applicant has failed to. have recourse to the proper remedy, 
namely, that of appeal in the Court below. An appeal lay in the case, 
and, therefore, it-is argued an appeal ought to have been preferred. 


Section 81 provides—* The Judicial Commissioner, Commissioner, or. 


Deputy Commissioner may, of his own motion or otherwise, call for the 
record of any case decided by a Court under this control in which an 
appeal does not lie, or in which, for cause shown to his satisfaction, an 
appeal has not been preferred within the time limited therefor and 
may pass such order in the case as he thinks fit.” The District Judge 
not having stated any cause for admitting the case to revision, a refer- 
ence has been made to him on the subject, and he has explained that 
he supposed the matter ‘was settled by the orders of this Court in the 
previous proceedings, and he did not take it into consideration as no 
objection was raised before him by respondent’s counsel. The original 
order being dated the 23rd November 1893, and the application being 
received on the 2gth September 1894, it appeared to the District 
Judge that it was certainly too late for an appeal to be filed. 

In the application for revision, the reason given for not appealing in 
time was the prosecution of the previous proceedings for getting the 
decree set aside as an ex parte one. ‘ 

But this is a ground which, at least, might possibly come under the 
provisions of section 14 of the Limitation Act so as to prevent the run- 
ning of time and allow of an appeal, and the District Court was un- 
doubtedly bound to satisfy itself that there was due cause for not 
endeavéuring to appeal under the saving clauses of the law. I agree 
entirely in the view that it is the duty of the Courts strictly to insist 
on dissatisfied suitors having recourse to the regular remedy of appeal 
before permitting resort to the special remedy of revision. The pro- 
per course for the defendant in this case was undoubtedly to appeal, if it 
was possible for him to do so under section 14 of the Limitation Act, 
or any other provision of law ; and, if it was impossible for him to 
appeal; it was his business to satisfy the Appellate Court of his in- 
ability to do so after the ordinary time, and of the existence of reason- 
able grounds for his omission to'do so within the prescribed period. 
The applicant. might now be, relegated to his proper ‘remedy, or he 


might be required to stamp his application for revision in the District. 


Court as an appeal. But it would be causing useless. delay and ex- 


pense to insist how on the formalities which ought to have been 
observed in the first ihstance. The final result would merely be that’ 


the case would again have to come before this Court, and that this 


Court would be obliged to interfere on account of the material irregu- 
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Davarsyan —_arities:in the original disposal of the suit, and that a refund of the 
Cugtty. —court-fees paid on appeal would have to be made because of the 

Mi citiees Koon» remand of the case for re-trial. 
"8g KAKA. | It would, therefore, be idle to defer passing the order which any- 
es how must eventually be given, and particularly so as the respondent 
assented in the District Court to the course followed. That order is 
that the order of dismissal of the District Court of the applicant’s 
application for revision be reversed, and that instead thereot there be 
an order setting’ aside the decree of the Court of First Instance and: 
directing: a re-trial of the suit in accordance with law. The applicant 
is, however, responsible, through his own folly and obstinacy, for the 
needless litigation: that has taken place, and must be condemned’ to 
pay not only his own costs but also the costs of the other side both in 

this: Court and in the District Court. 
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Before G. D, Burgess, Esq. C8.t. 
MA SO fey her guardians and next pes Ma Bwin and Miuxe Kyaw Zax) 
: UV, ° cre aia 
: Ejectment—Cause of action. 

Suit for ejectment—Claim as representative of deceased landlord—Rival claim- 
ants contending for possession of land—Notice—Repudiation. of title of lessor. or 
licensor~rDisclosure of cause of action—Plaintiff entitled to choose own ground for 
fighting defendant—Return for amendment instead of rejection of plaint. 

Tue Lower Court hes rejected the plaint for not disclosing a cause of 
action under section 53 (a), ‘Civil Procedure Code, ——’ ‘ ; 

The suit was laid for ejectment, and the defence was madc that it 
must be brought for possession, aid there has been a good deal of argu- 
ment directed,to debating this question. The plaintiff is the natural 
daughter of tH€ deceased owners of the house in dispute, and the defez- 
dant claims to be their adopted daughter. 

The plaintiff's case is that the defendant was permitted to live inthe, 
house out of kindness, and that now, when she has been repeatedly 
told to leave it, she refuses to go. The defendant contends that she has 
as good a title to the house as the plaintiff or better, and that the only 
case that can properly be litigated between them is one for the determi- 
nation of their respective rights as heirs of the deceased parents. 

The line of defence virtually leads to the issue whether the plaintiff 
is entitled to suc alone as sole owner of the property and legal repre- 
sentative of the deceased. 

The Lower Court, however, did not admit. the objections taken for. 
the defence, and the reasons for holding that there was no cause of 
action ere not quite clear, particularly as the Court itself says that the 
ey might, if the circumstances were different, have been returned 
or amendment. 

It appears that, on the death of the parents, both parties made a 
rush for the house, which was not the residence of the parents at the 
time, to get into it first, and that they are now there together. But 
before this happened, it seems that the defendant and her husband, as 
stated in this Court, had been in occupation for a considerable period 
and had been paying taxes. If this be so, the plaintiff may be a _tres- 
passer on present possession and liable to immediate eviction, whether 
the defendant and her husband are holding it on their own account or 
in some capacity unde: the deceased parents, But on the other hand, 
-it is also possible that the plaintiff may, ‘as owner, be entitled to eject 
them with notice ‘is tenants or licensees, or without notice because cf 
repudiation of the title of the lessor or licensor. The plaintiff is enti- 

_tled to have the battle fought on that ground if she chooses, and té 
have it decided whether that ground can be maintained. Ii the plain- 
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tiff is unable to maintain ‘that ground, the defendant will be none the 
worse of. 

The Lower Court accordingly appears to have been wrong in saying 
that the plaint disclosed no cause of action. If the particulars g given © 
are not precise enough, the proper course is, as suggested by itself, to 
have the plaint amended, In any case, the plaintiff should have an 
opportunity of establishing the position alleged in the plaint as giving 
her a right to eject the defendant. 

The order of the Lower Court rejecting the plaint must therefore be 
set aside, and the Court must be directed to receive the plaint. 

The usual certificate will be given for the refund of the court-fee on 
the' memorandum of appeal. 

as costs of appeal = ae costs in the suit and follow the final 
result 
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Before F. S. Copleston, Esg. 
MALE v. MAUNG PO MA UNG, 


Mr. Prllay—for appellant, | Mr, Dias, ¥7.--for respondent. 
Civil Procedure Code, ss. §4 (a), 158; Court Fees Act, s. ro. 

Section 54, Civil Procedure Code, can be applied at any stage of a suit as the 
section contains no limitation as to time, 

Section 10, Court Fees Act, does not conflict with section 54, Code of Civil Pro- 
cedure, and a dismissal under the former would not operate as a bar toa sub- 
sequent suit. 

* Where a suit had proceeded even to the framing of issues, and it was found 
that the plaint was undervalued and understamped, the plaint should have been 
rejected under scction 54 (a) and not dismissed under section 158, Code of Civil 
Procedure, as a dismissal under this section would be a bar to a subsequent suit cr; 
the same subjectzmatter, 
References 

I. LR. 2 Mad,, 308. 

1. L. R. 8 Cal., 192. 

IL. R. 12 All, 553. 

1. LR, 11 All, g2- 

THIS is an 4 against the decree of the Civil Judge, Mandalay 
who dismissed the appellant-plaintiff’s suit under section 158, Code of 
Civil Procedure, on the ground that the plaintiff, whose plaint the 
Court found to be undervalued and understamped, did not supply the 
required deficiency of court-fee stamps within the time allowed. It 
is admitted that a dismissal under this section would be a bar toa 
subsequent suit on the same 1 aca The question is therefore 
one of importance to the plaintiff. — ¢ 

It ia contended that the Court should have rejected the plaint under 
section §4 (a), Code of Civil Procedure. The Advocate for respondent 
at first admitted that this contention. was correct, and he states that 
he urged this view on the Court when the fina! order was about to be 
made, Mr. Dias subsequently said he thought the Judge’s order 
correct, He now again admits that the appellant’s advocate, Mr. 
Pillay, is right in his contention. Mr. Pillay has quoted various rul- 
ings. Those reported at I.L. R. 2Mad., 308, and I. L. R. 8 Cal., 192, 
held that section 54, Code of Civil Procedure, could only be applied at 
the initial stage of a suit before registration; but in the later case of 
Kishor Singhv. Sabdal Singh and another, * it was held, the other 
cases being considered; that ‘section 54 could be applied at any stage 
of a suit, as the section contained nolimitation as to time. I see no 
sufficient reason<for not following this decision. In the case of 
Muhammad Sadik v. Muhammad Fan, + it was held that section 10, 
Court: Fees Act, did not conflict with section 54 of the Code of Civil 
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Procedure, and that a dismissal .under séction 10, Court Fees Act, 
would not operate as.a bar to a subsequent suit. As the Judge noted 
in his final order, he had no materials before him fora decision on the 
merits. bee 

I must therefore hold that the. iudlge of - cis evil Court was wrong 
in applying section 158, Code of Civil Procedure, and that the proper 
erder would have been to reject the plaint under section 54, clause (q), 
although the suit -had proceeded‘ even to the framing of issues. He 
might “also perhaps have dismissed the suit under section to, Court 
Fees Act, the effect being practically the same as rejection under 
section 54, Code of Civil Procedure. 

The decree of the Civil Judge is set aside and an “order of rejection 
of the plaint is passed in its place. 

The question of the allowance of costs in’ “this appeal: has been dis-° 
cussed. The appeal was improperly valued’ when presented | and ad- 
mitted, and this was pointed out by the respondent at the ‘first hear- 


ing, who contended that the memorandum of appeal must. bear the © — 


stamp proper to Rs. 1,250, the valuation of the Lower Court’s decree. 
I found, however, that this valuation wds to some extent incorrect 
and the ‘appeal has now been stamped according to the valuation of 
this Court. I do not consider the action of the respondent in cbject- 
ing-to. thé valuation of the appeal as a purely’ disinterested regard for 
the interest of the revenue, but still I cannot take his action as in- 
volving any unnecessary’ resistance to the appeal. Appellant ‘naturally. 
fells it hard that he should have to pay costs'to get the order of the 
Lower Coutt set -right,: yét,-as that order was due to his own default 
and not due to any.act or omission of the respondent, I do not think 
it would be fait to.order respondent to bear any part of appellant’s 
costs even though respondent has not adhered throughout this appeal 
tothe view on the question involved which he held at first ang at the 
final hearing, dnd although the two. adjournments which have taken 
place have. been due to the questions raised as to the proper court- 
Fees: i ‘ 

I consider. the feirevt order: will be: ‘that each party must bear: his 
own ir gopts:4 In this BEA, as 
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Before G. D, Burgess, Esg., C.S.1. 
O. K. ABDULA BROTHERS anp Co, «. CHOTALAL SUNDERJI AND Co. 


Suit to establish vight to property removal of attachment of which had been 
refused. * 


The respondent-defendants applied for execution of decree by attachment and 
sale of the stock-in-trade of one Jan Mahomed in a stall inthe bazaar. The ap- 
pellant-plaintifis and one Ramatoola (their relative) applied for temoval of the 
attachment, but the claim was disallowed, ‘They then sued in a-regular suit fora 
declaration that the goods valued at Rs. 800 were theirs and for removal of at- 
tachment, The goods were svld after the institution of the suit‘and realized Rs. 
445-13°0 gross and Rs. 423-9-0 net. The plaint was, therefore, amended. and this 
latter sum plus Rs. 376-7-0, making Rs, 800, was claimed as damages for wrong- 
.ful attachment. The suit was dismissed and the plaintifis appcaled against the 
dismissal. : 


.On the facts it was found that the stall had been purchased: by the plaintiffs 
for Ramatoola who was a young lad; that the stall was -held in’ Ramatoola’s 
name ; that the goods.in it were supplied from another stall of the plaintiffs ; that 
the plaintiffs had been paid in one bill together for goods taken from the two stalls; 
and that there was no sufficient reason under such circumstances for suspecting 


that Jan Mahomed was the owner of the goods or other than the manager in. 


charge for Ramatoola as represented by the plaintiffs. . 

The mere presence of Jan Mahomed in a stall belonging to another personas a 
silesman was hardly ¢nough to raise any presumption that he was the owner of 
the stock, and the other circumstances proved in the case disposed of that pre- 
sumption such as it was, and created the presumption that the stock-in-trade be- 
longed to the owner of the stall or the supplier of goods, ae 


Held, asto the amendment of the plaint, that the result had not-been to convert 
a suit of one character into a suit of another and inconsistent character contrary 
to the prohibition wf the proviso to section 53, Civil Procedure Code; ‘The plain- 
tiffs had sued to get back their goods by the removal of the attachment on them, 
and the goods having been.sold after the suit was instituted they had changed 
thelr ‘request into one for the return of the value. Substantially they were all 
along asking for the same thing. i “ Ks 7 
. Tho plaintiffg were not bound to apply for an injunction to stay the sale of the 
goods under section 492, Civil Procedure Code, though it might have. been a 
proper thing to do. Even if they had applied, the Court might haye refused. the 
injunction, as it had practically done already by refusing removal of ‘attach- 
ment. ; % : 


The. plaintiffs were under no obligation to bring their suit before the sale ‘was - 


effected, ‘They had a year within which to do s¢ allowed by law. 

As to the form of the suit, the Code of Civil Procedure does not indicate the 
form in which a suit should be brought under section 283, but the ‘effect’ of stich 
a suit is clear enough. * 6 : Re wea Ne 

Under section 283 of the Code of Civil Procedure, the party against-whom ‘an 
order under sections-280, 21, or 282 is passed may institute a suit to establish the 
right which he claims to the property in dispute, but subject to the result of such 
suit, if any, the order shail be conclusive, OM Sake ted eee ae 

The language seems distinct enough. It implies that the execution Order is -sub- 
ject to the result of the suit, or in other words is affected by the decree whatever ‘it 
may be, either by way “of confirmation, modification orzeversal. Consequently 
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the effect of a decree affirming the right of the intervenor to the property attached 
as that of the judgment-debtor has the effect of declaring the execution proceed- 
ings against such property to be null and void, and as if they had never been in 
so far as they have transferred possession of the property to any one else. 

The suit here was virtually of the nature of a suit for the return of moveable 
property or for its value as compensation for wrongful conversion, and it was 
necessary to get over the preliminary obstacle of the existence of the order of 
attachment before the. suit could succeed; and there seemed to be no reason why 
everything requisite should not be done in the same suit. 

The defendants were responsible for selling as the judgment-debtors’ property 
goods which in reality belonged to the plaintiffs, and if they could not restore ‘tho 
property they were bound to make good its value, 

As there appeared to be no satisfactory proof that the value of the goods was 
Rs. 800, the plaintiffs were held to be entitled only to the gross proceeds, 
Rs, 445-13-0, no deduction. being made on account of the charges of sale for which 
they were not liable. : 
Refevences: 
1. L. R.4 Mad., 131. 
I, L. R. 16 Bom., 608, 
' LL. R. 7 Cal., 608. ; 

THE respondent-defendants applied in Execution Case No. 79 of 1894 
of the Court below for execution of decree inthe amount of Rs, 202-15-6 
against one Jan Mahomed by attachment and sale of the stock-in-trade 
in his possession in his stall in the Zegyo bazaar, and the ap;:.cation 
was granted. . The goods have since been valued at R.... vo or Rs. goo, 


~ but at the Court auction sale they realized P... .¢45-13-0, and the net 


proceeds deducting charges came ts _ix3.°423-9-0. 

The appellant-plaintiffs aud Ramatoola applied in Miscellaneous Case 
No. 112 for remavei of attachment, but the claim was disallowed. The 
appellant-plaintiffs then sued in Regular Suit No..119 for a declaration 
that the goods were theirs only and not Jan Mahomed’s and for removal 
of attachment. The goods having been sold the plaintiffs were per- 
mitted to amend the plaint so as to claim the proceeds of sale, Rs. 
423-9-0, together with Rs. 376-7-0, the difference between that sum 
and Rs. 800, the alleged value of the goods, as damages for wrongful 
attachment. This suit was dismissed and the plaintiffs now appeal 
against the dismissal. The Lower Court has decided against the | 
plaintiffs on the facts. By consent the evidence in the miscellaneous 
proceedings was putin as evidence in the case, and there was some 
further. éxamination of some of the previous witnesses and others. The 


* Judgé declined to alter his opinion, and quoted at.length from.his 
' former. decision, “The result is not satisfactory, and the case: is an 


‘example of the difficulty everyone naturally ‘inds after looking at a 


" qnéstion from one point of view to look at it with equal clearness from 


another. | . : ; 
There is, however, more than one fact which should not have: been 


~ overlooked from whatever side the view was taken. 


Jan Mahomed was a judgment-debtor who had got into diffi- 


‘culties in Lower Burma, and when the gcods in the stall in 
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which he was selling were attached and the plaintiffs’ firm stepped in 
with aclaim to them it was quite right to scrutinize the claim closely. 
When this was done. suspicion might be felt about the firm employing 
a person of his antecedents to look after their young relative Ramatoola 
in the management of a bazaar-stall and about the written contract of 
service produced in a book. But either circumstance might be con- 
sistent with the truth, and any other theory than that set up by plain- 
tiffs would also have difficulties to be explained away. For, if Jan 
Mahomed were a fraudulent trader to the knowledge of the plaintiffs, 
what likelihood was there that they would trust him with their goods 
and the charge of their shop ? ; 

It is suggested that he might have deposited money with them, but 
if he could pay. for the goods what object could the plaintiffs have in 
entering into an elaborate conspiracy of dishonesty with a stranger 
like Jan Mahomed? It would have been much simpler to. get money 
. for the goods and let Jan Mahomed fight his own fraudulent battle with 
the world. ; 

The defendants have given no evidence, and yet there was a consider- 
able amount of evidence on the other side to be:-met. 


The stall was taken in the name of Ramatoola and had his name: 


over it, the price or premium being paid by Abdulla, his relative, one 
of the -appellants, and being really the property of the firm. Jan 


O.K. Apputs 
Brornuers & Co. 


V, 
Cxrorarat Sun- 
pErgt & Co, 


Mahomed generally paid the bazaar-fees, but this he would of course do, «. 
as they were collected .at.the stall, and Ramatoola also paid on occa: :: 
sion, That the stall should be closed when Jan Mahomed was absent... 
is not remarkable considering Ramatoola’s youth. ven 


The goods sold in the stall were supplied’ ftom “the-stalls.of, the... 


plaintiffs’ firm and from nowhere else, so far as appears, and the evi- 
dence is that the accounts were taken to credit of the firm, and that 
Jan Mahomed used to be seen at the plaintiffs’ shop in the afternoon. 
One of the appellants is shown to have sold in the stall in question and 
to have been paid for the goods by the witness Nga Nyein, No. 9. 
The eighth witness, Ma Shwe Ma, bought goods from the same appellant 
and from Jan Mahomed as well, included them all in one receipt, and 
paid appellant for them all. 


And when the attachment was made it was objected to by another | 


. of -the appellants who gave the bailiff the key of the stall which was 
Closed and offered to discharge the amount of the warrant. _ 

+ So far-as outward signs. went, therefore, the appellants or Rama- 
- toola, or both, it-is really immaterial which, were the owners of the 
- Stall and of the goods in the stall, and the-presence of Jan Mahomed 
. Sitting in-the stall selling the goods.was more consistent with the posi- 
. tion of a sérvant of the owner of the stall-than with that of proprietor. 

A shop in the.Zegyo, Mandalay, may. not quite correspond with a shop 
in Regent street, but the difference between the two is not so great as. 
to raise a presumption in the one case that any person behind the 
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counter iiust be the proprietor which would obviously be out of the 


question in the other. The mere presence of Jan Mahomed in a stall 
belonging to another person as a salesman was hardly enough to raise 
any presumption that he was the owner ofthe stock, and other circum- 
stances proved in the case disposed of that presumption such as it was, 
and created the presumption that the stock-in-trade belonged to the 
owner of the stall or the'suppliers of the goods, and the effect of begin- 
ning from a wrong starting point has been to throw the burthen of 
proof qn. the wrong shoulders. - 
The finding of fact of the Court below cannot, therefore, be sustained 
The next question is as to the remedy and is not without difficulty. 


‘As to the amendment of the plaint there is room for de@ubt, but 1 am 
of opinion, that the result has not been to convert a suit of one charac- 


‘ter into’ a suit of another and inconsistent* character contrary to the 


‘prohibition of the proviso to section 53, Civil Procedure Code. The 


plaintiffs sued to get back their goods by the removal of the attach. 
ment on.them; and the goods having been sold after the suit was 
instituted they have changed their request inte one for the return of the 
value. ‘Substantially they are all along askivg for the same thing. 


Neither does it seem to me that the plaintiffs were bound to appl 


for-an injunction, to‘stay the sale of the goods under section 492, Civil 


Procedure Code, though it might have been a proper thing to do. 
Even if they -had applied the Court might have refused the injunction, 
as it had practically done already by refusing removal of attachment. 
The plaintiffs were under no obligation to bring their suit ‘before 
the sale'was effected. They had a year within which to do so al- 
lowed by law. og ee . 
The Code of Civil Procedure does: not indicate the form jn which 


‘a suit should be brought under section 283, but the effect of such a 


suit is clear enough. re 

Two cases* have beén cited in-argument. In the former the view — 
was taken that the proper form af reliéf was a decree of declaration 
of title; and’ that ‘an order for discharge of attachment could not be 
‘made in the. decree. In. the latter case this view does not seem to 
have yeceived assent, and the High Court quoted with apparent. 


approval the opinion of the Chief Justice in a Calcutta case,t when he 
« ‘said that a person whose goods aré illegally sold in execution; « 


”®May_ follow them into the hands of the purchaser, or any other 
person, or sue for them, or their value, without reference to anything 
‘which has taken place in the execution proceedings, except that under 


Article rz of the Limitation Act he must bring his suit within a year 


-from the time whienthe adverse order in the execution proceedings 


was made.” % 


: YT LR. 4 Mad., 133 5 16 Bom., 608. |... +L L. Ri 9 Cal, 608, : 
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ft seems to me that the language of section 283 itself is distinct 
enough to dispose of the matter. The section says :— 

“Fhe parly dgaitist whom an order under sections 280, 281, or 282 
is passed nay insfitdte a sait to establish. the right which«he claims 
to the prupetty in dispute, but subject to thé result of such suit, if any, 
the order shall be conclusive.” 

This scents clearly to imply- that the execution order is subject to 
the result of the suit, or in other words is affected by the decree what: 
ever it may be, cither by way of confirmation, modification, or tever- 
sal. Consequently the effect of a decrce affirming the right fo the 
intervenor to the property attached as that of the judgmerit-debtor 
has the effect of declaring the execution proceedings against such 
property tobe null and void, and as if they had never been in so far 
as they have transferred possession of the property to any one else. 

In the original plaint ¢he plaintiffs asked that the Court should de- 
clare that the goods were the absolute property of plaintiffs and that 
Jan Mahomed had no interest therein and that the attachment placed 
thereon should be removed. In the amended plait they bave left out 
the last request and have asked for the gale-preceeds and the balance 
of the value of the goods as damages, but this is practically the same 
thing. 
The suit is virtually of the nature of a suit for the return of moveable 
property or for iis value as corapensation for its wrongful conversion 
and it is necessary to get over the preliminary cb.tacle of the exist- 
ence of the erder of attachment before the su't can succeed. There 
seeins to be ne reason why all this should not be done in the same 
suil, as the endeavour has been herc, The auction purchaser has.not 
been made a party and it would probably be useless to attempt te get 
back the actual goods disposed of at the invalid sale. The defendants 
who sold the goods when they had no right to do s, since they did 
not belong to their jucdgment-debtor, are, of course, responsible for 
the result-and arc bound to return either the goods or their value. 

IL jis argued that the defendants have nothing to do with the pro- 
ceeds of the goods beyond the amount of their decree. The balance is 
presumably in deposit in Court to the credit of the owner. But under 
the attachment the owner would be Jan Mahomed and the plaintiffs 
would have no title to the money. 


I do not think the plaintiffs are affected one way or another by the ~ 
manner in which the money has been disposed of. The only question. _ 


between them an the defendants is whether the latter can restore 
the goods, and it is obvious that the defendants cannot do so, and if 
they cannot they must make good the value. 3 
As to the value.there does not appear to be satisfactory prooi that 
it amounted to-s0 much as Rs. 800. Indeed, it is suggested that the 
auction ptice has beén fictitiously raised. : 
‘The bailiff, who said he was an expert, pui the value at about Rs. 
200 when he was examined in the execution proceedings. We must, 
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fresh, go by the results of the auction and there is no evidence 
that they were improperly produced. 

As the goods should not have been sold at all, the plaintiffs are not 
liable for “the charges of sale, and are, therefore, entitled to get the 
gross procéeds which from the bailiffs report appear to have been 
Rs. 445-13-0. 

The decree of the Court below is reversed accordingly and there 
will be a decree for.the plaintiffs declaring their right as claimed in 
the property attached, and that the attachment is null and void, and 
awarding them in default of the return of the property attached the 
sum of Rs. 445-13-0 as its Sal together with costs on that amount 
in both Courts. 
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Befove G. D. Burgess, Esq., C81. 
Evroneous order for withdrawal of sutt. 


THE order of the Township Court was wrong. The plaintiff did not 
know the defendant's address, and the Court instead of issuing process 
allowed the plaintiff of its own motion to withdraw the suit with leave 
to bring a fresh suit when the defendant should be found. There is 
no reason why the plaintiff should be put’to this extra expense. The 
Court will restore the case to its filé, and proceed te summon the 
defendant in accordance with the provisions of the Civil Justice Re- 


gulation.* 
Recourse should not be ha to devices of this kind to reduce the 
duration of cases. 
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Before G. D, Burgess, Esq., C84. 
MAUNG KYWE ». MA SHWE MH, 


Fudgment ex parte—Service of summons on defendant—Sxybstituted serujce— 
ee ee a : Residence out of Jurisdiction. “ 
: Care must’bé taken to effect service on defendant personally, if possible, and to 
give him 4 reasonable time for appearing and defending the action if he wishes." 
“- fue learned. Advocate for the respondént has urged that ‘there 
should: bé tio revision -of this case, as there has already - been 
an appeal. But the revision. applied for is of the Appellate Court’s 
order: -He-has also contended that the decree in this case is not 
properly an ex parte decree, because there had been an appear- 
ance in the case by defendant. The circumstances were somewhat 
peculiar, as the entertainment of a suit instituted in formd™ pauperis 
was directed on payment of the usual] court-fees, but this was treated 
as a renewal of the case and fresh summons was issuéd, and the case 
-has been treated throughout as having been dispased of ex parte, and 
I do not think there is any reason why the decree should not be treat- 
ed as an ex parte decree for present purposes. : 
The question is whether the case was rightly proceeded with ex 
parte or not? 
The case was tried at Myingyan, and the defendant (applicant) 
lives in Mandalay. The summons was sent to be served through the 
Civil Court, Mandalay, and the day fixed for hearing was the 19th of 
September. ‘lhe summons was returned unserved, for what reason 
is not clear, as the defendant’s house is in Mandalay, and it is alleged 
that he has an adult male member of his family living with him. 
Meanwhile the defendant himself had ‘paid a visit to Myingyan, and 
on the 16th of September an attempt was made to serve him person- 
ally with a second summons issued by the Court. This attempt was 
also unsuccessful, and on the 1gth September substituted service was 
ordered, aid the hearing of the case was put off to the 231d. 
The substituted service was effected by putting a copy of the sum- 
- mons on the 20th September on the house where defendant had been 
.. staying, or at least had his wife and children staying, and on the 
-cdurt-house. On the strength of this the. Court proceeded to dispose 
of the case. _ fie fe 


There is some evidence that the ‘defsndant. had information that - 


. the-suit had been fixed for first hearing on the 19th September, and - 
~ the Lower Courts: have assumed. that he was purposely keeping out 
of the way. aL, SU Baht ea ae > 
But there seems to be no proof that the defendant was keeping out 
of the way for the purpose of avoiding the service of the summons, 
It is not stated that he was told of the issue of the second summons, 
and besides his place of residence was Mandalay, and it was there he 
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was éntitled to expect service of the summons with the allowance of 
a reasonable amount of time to make answer to the matter ugainst 
him. There is no evidence whatever that he was keeping out of the 
way of the service of a summons at Mandalay, and the. issue of the 
second summons at Myingyan was an attempt to serve him suddenly 
at short notice when he was legitimately absent from home about his 
affairs. 2 i 

_The Civil Justice Regulation requires.that the service of summons 
on a defendant shall, when practicable, be on the defendant in per- 
‘son; if he cannot be found it may be made on an adult male member 
of his:family residing with him; and when he cannot be found and 
there is no such person, service may be effected by posting the copy 
on the outer door of the house in which the defendant is dwelling,. if 
he is dwelling at any place, within the local limits of the jurisdiction’ 
of the Court. In section 33 of the Regulation the word “ dwelling ” is 
not used, but the word “ resided,” showing that a distinction was made 
between the case, of a person permanently living in a place and a 
casual resident. -, 

The inference seems to be that before the Court issues substituted 


summons, it should cause a summoné to be served in one of the ways. 


mentioned above ona permanent dweller within the jurisdiction, and 
when the defendant is out of the jurisdiction service should be effect- 


ed in the place where he dwells according to the rules there appli- . 


cable.* 
And this is only reasonable as the defendant, who is not trying to 


evade process, is entitled to have notice at his permanent dwelling-. 


place, where he can make arrangements to meet the case that may be 
brought against him. 

1 This being so, section 44 of the Regulationt provides that when a 
defendant proves to the satisfaction of the Court that the summons 
was not duly served, the Court shall pass an order setting aside the 
judgment ex parte. Inthis instance the defendant has shown that 

is permanent dwelling is in Mandalay, that the first summons was 
unserved, and that the second summons was unserved, and that he left 


Myingyan before the 19th September. Before allowing substituted 


summons, the Court should have endeavoured to cause defendant 
to be served at his place of permanent residence, and the fact of his 


leaving Myingyan when the first summons had been returned from . 


Mahdalay unserved.could not properly be treated as keeping out of 
‘the way. If substituted service was to be made at all, it should only 
have been made after an attempt to serve the defendant in Mandalay 
in ordinary course,had been made and had failed through his own 


misconduct. ! 


I think, therefore, that the action of the Court of First Instance. 
was too hurried and precipitate under the circumstances. The time - 





* [See Code of Civil Procedure, sections 72—-84,] 
- ‘ [See Code of Civil Procedure, 108.] 
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allowed between the roth and 23rd September was not only un« 
reasonably ‘short, but was altogether unfair to.a person who was not 
living in Myingyan but in Mandalay. Great injustice may “be done 
by not giving parties sufficient notice and allowing them sufficient 
ie to appear and defend actions against them and obtain legal 
advice. 

In the present case property of the value of Rs. 15,000 was involved 
and the Court of First Instance should have made a point of giving 
every reasonable facility to the defendant to appear and -defend “the 
suit. This I think it has failed to do. I therefore reverse the wither 
of the Lower Appellate Court, and ‘direct that instead there*be #an 
order to reverse that of the Court of First Instance dismissing he © 
defendant’s application. 


The judgment passed ex parte is set aside, and the Court of Pirst 
Instance will al en a day for proceeding with the suit. <Eho re- 
spondent (plaintiff) will have to bear the costs in this Court and the 
Courts below. 
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Before F. S. Copleston, Esq. 
MAUNG SAING anp Two orsers v. MA SO AND FIVE OTHERS. 
Mr. Pillay~Advocate for‘appellants. [| Mr. Pritchard—Counsel for respondents. 
Framing of issues—New ground of objection in appeal. 

Section 146, Code cf Civil Procedure, provides that at the first hearing of the suit 
the Court shall, after reading the plaint and written statement, and after such exami- 
nation of the parties as may appear necessary, ascertain upon what material pro- 
position of fact or law the parties are at variance, and shall then frame issues. The 
Judge should have noticed the strange remedy demanded by the plaintiff, and have 
ascertained whether defendant admitted its correctness. 

The District Judge, in appeal, had power under section 542, Code of Civil Pro- 
cedure, to hear the appellant in support of a new ground of objection, even though 
it had not been, as it was, set forth in the memorandum as a ground of appeal, and, 
considering that this was a matter of law going to the root of the case and not in- 
consistent with the defendant’s line of defence, the Lower Appellate Court should 
have considered it, There are several cases in which, even in ‘special appeal, the 
High Courts have held it to be right to permit new points to be argued. 

References—I. L. R., 2 All, 884; I. L. R., 3 Cal., 612; 22 W. R,, 2165 22 
W. R., 352. 

THE plaintiffs, who are, or represent, six coheirs out of seven, sued 
to obtain possession of certain land from the seventh coheir and some 
of his relations on the ground that the property is the still undivided 
property of their common deceased ancestor. The land was mort- 
gaged to one Maung Zalo at a date not fixed, but stated by the 
plaintiffs’ evidence to have been go years ago. It then passed into 
the possession of Ma Bu, the granddaughter of the said Maung Zalo. 
It was redeemed from and re-mortgaged again at once to Ma Bu about 
1238 (1876). The plaintiffs say that their representatives took part 
in this redemption and re-mortgage, and also received shares of the 
additional sum obtained by the re-mortgage. The defendants say that 
the plaintiffs had nothing whatever to do with this transaction. About 
the year 1248 (1886) the defendants redeemed the land from Ma Bu 


and have held it ever since. The first defendant further alleges a _ 


gift of this land from his grandmother Ma Myo, made about 30 years 
ago. There is also dispute as to the amounts for which the, land was 
redeemed and re-mortgaged in 1238 and redeemed in 124: ‘The six 


coheirs sued to get possession of the land on paying to the . ‘endants 


the sum of Rs, 800, which the defendants told the plaintiffs. « land 


had been redeemed fog in 1248 (1886), and to hold the land, a» the . 


‘defendants have done, for 10 years, taking all the profit therefrom. 
The Court of First Instarice found that’ no. gift to defendant was prov- 
ed; that the plaintiffs had taken part in the re-mortgage of 1238, the 
amount then secured’being Rs, 680; that the plaintiffs were entitled 
to share as coheirs in this land; and accordingly gave a decree for 
‘the handing over of the land, on payment of Rs. 680, the land to be 
retained by the plaintiffs for 10 years. 
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The District Judge dismissed the appeal. 

In the Court of First Instance it appears that the question of the 
legality of the claim to get the land for 10 years was not raised. It 
was raised in appeal in the District Court, and the District Judge re- 
fused to allow it to be argued because it had not been raised in the 
Court of First Instance. ae ; 

This point is now raised again im appeal in this Court, and I shall 

first consider whether it should be allowed to be brought up now ‘or 
not. ; : 
" It certainly was not set out in the written statement. in the Court of 
First Instance. The defendant denied the plaintiffs’ claim to share in 
the‘land in any way on the ground that it was his by gift, and that in 
day case, the plaintiffs had lost any claim they might have had by 
reason'‘of his long sole and adversé possession. The legality of the 
remedy asked for probably did not occur to,the defendants as a_ point. 
they could raise ; but it was so obvious a difficulty, that I am clearly 
of opinion the Township Judge should. have inquired regarding it at an 
early stage. . rae) ce 

The point was one of law. Section 146, Code of Civil Procedure, 
provides that at the first hearing of the suit, the Court shall, after 
reading the plaint and written statement, and after sttch examination 
of the parties as may appear necessary, ascertain upon what material 
proposition of fact or law the parties are at variance, and shall then 
frame issues, The Judge should have noticed the strange remedy de- 
inanded by the plaintiffs, and have ascertained whether defendant ad- 
mitted its correctness. PAC 

The question now is whether the District Judge was right in refus- 
ing to consider the point or not. I do not think he was justified in 
doing so. [t was a point of law, and’ was not inconsistent with any 
part of the defendants’ case. The defendants may have thought they 
were safe against plaintiffs’ claim on other grounds, and have therefore 
omitted to impugn the legality of the claim to hold the land for 10 
yeats, or moré probably they overlooked it. I cannot hold that the 
omission to deny the legality of the remedy sued for was. equivalent to 
an admission that it was correct. Clearly the District Judge, in appeal, 
had power under section 542, Code of Civil Procedure, to heat the ap- 
pellant in support of a new ground of objection, even though it had not 
been, as it was, set forth in the memorandum as a ground of. appeal, 


- and, considering that this was a matter of law goiig to the root of the 


case and ‘not inconsistent with the déferdants’ line of defence, | have 
no doubt that ‘the Lower Appellate Court should have considered it. - 
There are several cases in which, even in specia' appeal, the High 
Courts haye held it to be right to permit néw points to be argued. 1 
need ‘only refer to the cases réported:in I. L.R., 2 All., 884, and I. L. R:, 
gCal,6r2- Tie Sod Sa coe ie 
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In other cases the High Courts have refused to allow a new case, in- 
consistent with pleadings, to be set up,* or to allow a question not 
raised or considered in the Lower Courts to be raised in special appeal,+ 
and so on, but the appeal to the District Judge was a first appeal, 
and the reasons for refusing to allow a new point to be raised are, of 
course, less than in the case of asecond appeal. 

The claim, in the absence of any agreement, to hold the land for t¢ 
years is a strange one, and the learned counsel for the respondent- 
plaintiff, Mr. Pritchard, has not been able to advance anything in sup- 
port of it, either in the way of Buddhist law or of custom having the 
force of law, nor am I aware of any such custom. I have aleady held 
that defendant is not to be held to have agreed to the propriety of the 
arrangement in case his stated defence to the cause of action broke 
down. He might, no doubt, have agreed to any lawful arrangement, 
but he did not do so, and now strenuously objects to it, and it seems 
to me to be also one which, if contested, this Court would not sanction 
without clear cvidence to prove the custom or law. It might be sup- 
posed that, i! such a claim had any foundation at ali, the plaintiffs, be- 
ing united and numbering six out of seven of the coheirs, are entitled te 
hold the land for 60 years to make up for the defendants’ so years. To 
allow a decree such as this appealed against to pass without evidence 
- as to the custom, would be to give this Court’s sanction to a strange 
and unauthorized arrangement, and, even if the question had not been 
raised in first appeal, J think [should feel bound to take notice of it in 
this second appeal. 

Further, plaintiffs do not deny that onc defendant is a coheir. He, 
at any rate, appears entitled to a share on partition of the undivided 
inheritance of their common ancestor. The Lower Appellate Court’s 
decree would deprive him for 10 years of this apparently clear right. 
‘The usual course for persons asserting the same kind of cause of 
action as the plaintiffs in this case do, is to sue for partition, offering 
to pay their share of the redemption money, and it has been suggested 
that thig Court should now grant plaintifls a decree for partition. 
This is out of the question, The proper shares of the various claimants 
have not been in issue, and, in any case, I should decline to allow the 
suit to be altered in this Court to one of a very different kind. 

Mr. Pritchard, who is present, states in answer to a question as to 
the possibility or advisability of a remand for evidence as to the legal- 
ity of the claim nade by plaintiffs to the relief set out in the plaint, 
that there is no-such custom as this claim to relief is based on, and 
that he does not ask fora remand, There remain, then, two courses 
open. . The first is for this Court to allow this appeal and dismiss 


plaintiffs’ suit. The effect of this might, it is suggested, be to preclude - 


plaintiffs from suing fof partition, or for such other relief to which it 
appears, so far as this suit has gone, they are entitled. Of course, I 
cannot say that plaintiffs would be barred from suing again, but there 
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is.a tisk;-and, ag the defendant did not at the trial raise the point on 


. which the plaintiffs’ suit mnust now fail, { think it fair td allow the 


plaititifis to withdraw from this suit, even at this stage, if they wish to 
adv so. Had défendant at the trial raised his objection to the relief - 
prayed for; plaintiffs pethaps would have been allowed fo amend their 
piaint. Mr. Pritchard applies to be allowed to withdraw from‘ the 
suit, with petmission to bring a fresh one. Mr. Pillay, for the appel- 
lanty; has no objection to this coursé. Accordingly, beitig éatistied that 


there are sufficient grounds for permitting the plaintifis to withdraw 


fiotii the siiit, | do heréby & rant that permission, thé plaintifis bearing 


: all costs ineurred 1 in this suit up to date of this order: As tie suit now 


betomeés Of iio effect, I record. no findings on the facts in issué iif the 
easé. They could not be said now to have been heard and finally de- 
cided by this Court. 
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Before G. D. Burgess, EX, 08 1, 


MA SHWE MIv. JAWAL PERSAD. 
The Aepella jn this case executed a security bond under section 336, Civil Pro- 
cedure Code. “I'he judgment-debtor filed his application under section 344 to be 
éclared an insolvent, and subsequently absconded. Proceedings were consequently 
taken iti éxecution, under section 253, against appellant. oi or 
Held-—that as section 336 expressly provides for the judgment-debtor furnishing 
sufficient security that he will appear when called upon, it would be a. useless 
formality to have the same thing done again under section 349 and that ‘sucha 
condition is a security bond given under the section is binding and ‘continues in 
force notwithstanding the fulfilment of the second condition that’ the judgmenrit- 
debtor will apply within one month to be declared an insolvent. ; ‘ 
Held further, however, that the provision at the end of the section concerning 
section 253 does not apply to the realization of the security on failure to comply 
with the first condition, ‘but only on breach of the second condition. 

References]. L. R., 19 Bom., 2t0 3 15 Cal., 171 3 #3 All, 100; 15 All., 183 ; 
cell ; 16 All, 37: : " oP Ae 
‘THE appellant in this case executed a security bond under section 

436, Civil Procedure Code. The judgment-debtor filed his application 
under section 344 to be declared an insolvent, and subsequently ab- 
sconded. Proccedings have consequently been taken in execution, 
under section 253, against appellant. ewe a hay 
The bond is in favouy of the Bailiff and not of the Court, and it is 
alleged that the Bailiff informed appellant that the security was can- 
celled from the filing of the application in insolvency, but no question 
of fact has been gone into. | as ; i 
The bond binds the appellant and her co-surety to produce the de- 
fendant before the Court whenever required, until the final disposal of 
he application and on failure to pay the full amount of decree. aie 
The question immediately for determination is whether this bond is 
enforceable pnder section 336, Civil Procedure Code, in the manner 
provided in section 254. a es 
' Inthe High Courts in India the same kind of question has been 
apswered in the negative. ae 
‘the latest case on the subject is reported in fg Bom., 210, follow- 


ing two previous decisions: 15 Cal., 171, and 13 All, 100. Besides - 


these there are 15 All., 183, and 16 All., 37, to the same effect. 

But as pointed out by the learned Advocate for the respondent none 
of thése decjsions explain what meaning is to be attached to the words 
in’ gection 336, “il he (Ze, the judgment-debtor) furnish sufficient 
‘security that he will appear when called upon, ” which occur as well 
as the words “and that he will within one month apply, ynder section 
444, to be declar€d an insolvent.” They cannot be treated as 


meaningless, and it is elear that the security must embrace two dis- 
tinct conditions. 


Ctoil Miscellane- 
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. learned Advocate must prevail. 
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I have referred to section 349 to see whether the matter can be ex- 
plained according to the interpretation put upon it in the rulings men- 
tioned above, In that section it is provided that where the judg- 
ment debtor making the application to be declared an insolvent is 
“in custody ” he may, pending the hearing undir section 350, be com- 
mitted to jail or left in the custody of the officerto whom the service 
of the warrant was entrusted, or released on his furnishing sufficient 
security that he will appear when called upon, and I have considered 
whether the words “ in custody ” should not be construed as covering 
the case of a person who has been under arrest but has been allowed 
freedom under security. But looking at the language not only of this 
section but also of section 337A (3), I am obliged to come to the conclu- 
sion that it was meant to express two distinct things by “ in custody ” 
and temporary enlargement on security, in accordance with the ordi- 

‘ nary meaning of the terms, and that the werds “ in custody ”’ must be 
read in their usual plain sense It likewise seems a useless formality. 
to require a judgment-deblor to “furnish sufficient security that he 
‘will appear when called upon,” under section 349, when he has 
already done that very thing under section 336. 

I can only suppose that the force of this particular provision in sec- 
tion 336 has somehow been lost sight of in the Indian cases. 

On this point, therefore, I think the argument of the respondent’s 

It does not follow, however, that the proceedings against the appel- 
lant are correct. ; 

- [t would appear that a security-bond, under section 349, Civil Proce- 
dure Code, cannot be enforced summarily. However that may be, 
there is certainly no provision in the section for enforcing it under sec- 
tion 253, and the security given under section 336 is practically on the 
same footing as security given under section 349 once the judgment- 
debtor has filed his insolvent application. 

Section 336 does not say that section 253 applies where there has 
been failure to appear. 

It says: “ But if he (Ze, the judgment-debtor) fails so to apply, the 
“ Court may either direct the security to be realized or commit him to 

_® jail in execution of the decree. 

In the case of a surety such security may be realized in manner 
provided by section 253.” % 

Now, this, I think, can only mean that if a judgment-debtor fajls to 


‘apply to be made an insolvent in fulfilment of his undertaking there are 


-two alternative penalties that may be.inflicted upon him—he may either- 
be sent to jail or the security he has given may be realized. Such 
‘security might be money or other valuable thing placed in deposit by 
‘the judgment-debtor himself. But if the security is personal security 


- “given by a surety, it may be realized as laid down in section 253. That 


‘4s, the penalty for not making the required application may be realized 


_ in that way. There isno mention of any penalty for mere failure to 
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appear when calied upon, For a breach of the conditions of the bond 
in that respect there would be the usua] remedy for breach of a security 
bond under the Code, whatever that may be. 

I am, therefore, of opinion that any orders that may have been passed 
in this case under section 253 must be set aside so far as appellant is 
concerned. 


As the matter was of so fubtiul a kind there will be no order as 
to costs. caer 


Ma Sawe Mr 


v. 
Jawat Persap. 


Civil Revision 


No. 135 of 
1893. 


—= 
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Before G. D, Burgess, Esq. C.S.1,. 
j.S. HESSE v. A. HUSAIN ALLY anp Company. 
Application for leave to sue in Jorma paupergs—cel, (d), s. 407, Code of Civil 
Procedure—Interest in subject-matte¥*of suit—Champerty. 
Held—that,an agreement with an Advocate making payment of fees contingeht 
on the success of the proposed suit comes within the meaning of the clause. ~ 
References—\. L. R., 9 Bom., 3713; 1. LR. 7 All, 661. 


IN this case revision is sought of an order of the Civil Court, Man- 
dalay, disallowing aclaim to sue ¢z formd pauperis. The yround for 
this application is that the Lower Court has acted with material ir- 
regularity in applying clause (d), section 407 of the Code of Civil. 
Procedure, to the case. . 

The order is not open to appeal, but it is open to revision under the 
qualification imposed upon section 622 of the Code of Civil Procedure 
by section 16 of the Civil Justice Regulation,* if not otherwise. 

Section 407 (d), Civil Procedure Code, says that the Court shall 


reject the application to sue iz fovmd pauperis if it appear to the 


«Court in respect of the applicant— 

* that he has entered into any agreement with reference to the subject-matter of the 
proposed suit under which any other person has obtained an interest in such 
subject-matter.” 

The evidence was that the applicant’s brother on his behalf made 
an arrangement with an Advocate to pay down a sum of Rs. 100 and 
to pay 5 per cent. on the case if a decree was obtained. 

The suit was for Ks. 4,200 damages for breach of contract by wrong- 
ful dismissal. The Civil Court held that the arrangement gave the 
Advo¢caté an interest in the result of the suit being conditional, and 
that the terms of clause (d}, section 407, Civil Procedure Code, were 
wide enough to cover the case. The authority relied on was the case 
of Manohar Ram Chandrav. Lakshman Mahadeo,} which appears to 
be the only case in point.in the reports. Therethe applicants desired 
tosue to redeem a jaghir village which bad been mortgaged with 
possession, and they entered into an agreement with a vakil to pay 


‘hima fee Rs. 1,500 as soon as the case should be decided, and if. 


they failed to pay the money to allow him to recover it: from the 


_ révenue of the said jaghir village. It docs not appear that’ the pay-- 


ment of remuneration was contingent’ on success. The report is of 
the briefest'and does not show upon what grounds the High Court. 


concurred in the opinion of the Court below that the language of clause ~ - 
_ (@) of section 407 was sufficiently wide to include the vase. ads CHO 


' Here it is argued that the present case is distinguishable, thatthe 


interest given is in ‘the success of the, action and not in the subject- 


" '# (Civil Courts Regulation, 14.] ‘| TLL. 9 Bom, 374. 
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matter of the suit, and that the agreement was merely a promise to 
give the Advocate the Court-fees allowed by law. Reference has also 
been made to the case at page 661, Volume 7, All. I. L. R., where 
one of the Judges held that the provisions of section 407, Civil Proce- 
dure Code, must be interpreted strictly as they operate in derogation 
of the ordinary right to seek the aid of the Courts-of Justice. 

It is not made clear by the evidence what was to happen if no costs 
should be awarded or if the suit should not be contested, in which 
evént the rate. of Advocate’s fee would not be & per cent. but half 
that amount, nor whether the promised 5 per cent. was to be given 
on the sum claimed or on the sum decreed, but in any case it does 
not appear that for the purposes of the present matter costs which are 
also claimed in the plaint accompanying the application can properly 


J.S. Hesss 


Ue 
A. Husain ALLY 
& Co. 


be-treated as so:nething’ separate from the subject-matter of the suit; - 


and it would seem that an interest contingent on the success of the 
suit is practically an interest in the subject-matter of the suit. 
_ Itis clear enough that the clause in question is aimed against that 
speculative species of litigation which is discouraged by English law 
under the name of champerty In Mr. Whitley Stokes’ introduction 
to the Code of Civil Procedure it is said with regard to section 407 that 
the application of a pauper will be rejected when it appears that he 
has entered into any champertous agreement. Reference may there- 
fore be made to English Jaw to ascertain what kind of agreements are 
regarded.as improper and unallowable. By the Solicitors Act, 1870, 
33 and 34 Vic., c. 28, a solicitor may make an agreement in writing 
with his client respecting payment for his services subject to the allow- 
ance of the taxing officer of the Court, and with express exception of 
any purchase of the interest of his client in any suit or action, and of 
any agreement stipulating for payment only in the event of success. 
This last provision apparently meets the present circumstances. On 
these considerations Iam of opinion that the agreement of the appli- 
cant with his Advocate making payment of fees dependent on the 
success of the suit gives the Advocate such an interest in the subject- 
matter of the suit as is contemplated by clause (d) of section 407 of the 
Code of Civil Procedure. a 
The order of rejection of the application to sue ¢n formd pauperis 
is therefore correct, and the application for revision must bé dismissed 
with costs. i ea 
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Civil Miscella- Before F. S. Copleston, Esq. 


neous Appeal : 
Ne, 7a of J. DONNAN », S. P. A. V. SATHAPPA CHETTY. 
; dana Mr. Swinhoe—fur defendant. | Mr. Pillay-for respondent, 
18, Civil Procedure Code, ss. 483, 485—Attachment before judgment. 


“The procedure prescribed in: sections 483, 485, Civil Procedure Code, should be 
carefully followed. ; ; 


THE respondent applied in a civil suit on the goth July, under section 
483 of the Code of Civil Procedure, for attachment before judgment. 
The application did not state that the defendant was about to dispose 
of his property or remove it, but merely that he was collecting it. The . 
plaintiff did not apply, as the section 483 permits that the Court should 
call on the defendant to furnish security, &c., but asked simply for 
attachment of certain property. On these grounds the application 
might have been returned for amendment or rejected, 

Then the Court did not, as provided in section 484 of the Code, 
examine the applicant or make further investigation, and therefore 
had no legal power to proceed to take the steps mentioned later in 
the section. Having thus neglected the prescribed procedure, the 
Judge, on the date of the application, issued process of unconditional 
attachment by prohibitory order of part of defendant's property. ‘This 
order for the issue of this process is what is now appealed against. 
The respondent argues that this order is not under section 485, and is 
therefore not appealable under section 588, although it might be dealt 
with in revision, and it is a conditional order of attachment under 
section 484; that its form is due to a merely clerical error; and that 
the defendant might easily have applied to the Court to alter its order 
and demand security, at the same time making the attachment con- 
ditional. 

The Additional District Judge does not state in his order, or in the 
process, under what section they are made or issued, but it is un- 
questionably an unconditional order. Further, in the body of it section 
486 is referred to, and I see no reason whatever for not taking it to 

‘ be an order under section 485 and therefor¢ appealable. As to its 
‘being due to a‘clerk’s. error, the argument. will not, hold water at all. 
' The Judge must be taken to know what processes he signs and . 
issues. .He does not appear to have beesi asked to alter his order or 
to have suggested: that he could do so, and I certainly cannot hold 
- that it was in any way incumbent on the defendant, after the .orders - 
. had issued.on the 3oth July and the property had been partly attached : 
-on that or the following-day, and the defendant thus came to know of 
the attachment, which was not evén notified to him by the Court, to 
ask the Court to alter its order. The Judge notes on the 4th August 
- that Mr. Swinhoe, defendant’s advocate, stated he has appealed the 


1896.} UPPER BURMA RULINGS. 295 





Civil Procedure--483, 485. 





order, and the Judge consequently delayed farther proceedings pend- 
ing the orders of the Appellate (this) Court. There is no note of any 
suggestion that the Judge might correct his orders. 

Thold, then, that the order of attachment was made under section 
485, Code of Civil Procéfure, and is appealable, and that, for reasons 
stated above, and because no unconditional order of attachment before 
judgment may issue under section 485 until ater the procedute pre- 
scribed in the preceding sections has been follewed, which was net 
done, the order is illegal. The procedure prescribed in the matter 
of attachment before judgment should be earefully followed. The 
otder of attachment is accordingly ect aside. The respondent will 
bear the costs of this application. 


J. Dornan 


U, { 
S.P. A.V. Sava 
APPA CHETTN, | 


| 
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Civil Revision , Before G. D. Burgess, Esqy CSA. 


‘No. 6. 3 ee 
1 : MAUNG NYO 2. MAUNG SHWE O. 

eee Mr. 2. N. Hirjee—for applicant. | Mr. C..G. S. Pillay—for respondent, 
ae % Arbitration—Award-— Filing of award in Court, 


An application to file in Court an award signed by three out of four arbitrators 

the fourth refusing to sign, was rejected by the Court as incomplete. In an ap- 

_ plication for revision, it was contended that. the want of the signature of one arbit- 
’ tator was not a fatal objection to the award, which was merely the record of an’ 
oral award first given unanimously by all! four arbitrators, and that the Court 
should not have rejected it summarily, but should have enquired whether it re- 
presented accurately the actual award delivered orally. * : 


Held—that, though an oral award may be given, and a note or minute of it may 
be sufficient record, still, if the arbitrators resolve-that their award is to be put in 
the form of a document to be signed by them as the. final expression of their deci- 
sion, -it would seem that nothing but that document can well be treated as their 
award. 


When a duly stamped instrument purports to be the act of a certain number 
of arbitrators, but is not signed and executed by the whole of that number, and 
such document is tendered tobe filed as the award of those arbitrators given 
unanimously and not by a majority merely, an objection to the legality of the award 
‘appears on the face. of it, of which the Court cannot fail to take notice, and such 
etlention entails the rejection of the award under section 526, Civil Procedure 
Code. 


Reference :—I, L. R., 6 Bom., 663, 
IN this case an application to have an award filed under section 
525, Civil Procedure Code, has been refused by the Court of First In- 
stance. The judgment generally is not very readily intelligible, and . 
what appears to be the most important remark is far from clear. 
The Court says: “The written award is confessedly incomplete.for 
“the want of this signature, and, unless it could have been shown that 
“it was the actual award, it could not be filed.” The signature want- 
ing is that of one of the four arbitrators to whom the parties referred 
their dispute, the award being signed by only three of them, and there 
being no provision for decision by.a majority. 
‘The plaint’ states “ that the said arbitrators made their oral award 
.. “on the 26th June 1896, and on the same date, but subsequently, the 
- “award was reduced to writing and signed by all the arbitrators ex- 
“cept Maung Chaw, who refused to sign tae award, although he 
~ agreed in the oral award.” An issue-wasframed: ‘Is there no award 
:.in the terms of. the reference?” and it has been explained that this 
“was meant to express the question whether the award was invalid 
-because it was not executed by all four arbitrators. It is'a pity that 
plainer language should not have been used to ask a plain question. 
_No issue was drawn as to whether there was an oral award, and 
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whether the written award was a correct record of it, and the absence 
of such enquity has been made one of the objections in this applica- 
tion for revision, The notion of filing an oral award has heen laugh- 
ed at by the learned Advocate for respondent, but it ought hardly tc 
be requisite to point out to any one that there is nothing necessarily 
ridiculous In the matter. The law nowhere requires an award to be 
in writing, and if one is given orally, there owght to be no difficulty 
about reproducing it by means of a note, memorandum, affidavit, 
or other description of record for the purpose of being filed in Court. 
In the case of Dandekar v. Dandekars,* which is relied on-as the 
mainstay of the application for revision, the High Court treated an 
oral award as the real award, and held that the record of it: was valid 
for the purposes of section 525, Civil Procedure Code, although it was 
signed by only four out of seven arbitrators. It appears, however, 
that the absence of thé signatures of the remaining three arbitrators 
was due to mere omission or oversight, and not to any objection on 
their part to sign which would distinguish the case from the present 
one, in which one of the arbitrators has intentionally declined. to-sign. 
But, in any case, it seems doubtful whether the Bombay authority is 
one which should be followed as a precedent of general application, or 
whether the attention of that Court was directed to ali the difficulties 
which occur in cases of this kind. Though an oral award may be 
given, and a note or minute of it may be sufficient, still if the arbit- 
rators resolve that their award is to be put in the form of a document 
to be signed by them as the final expression of their decision, it is not 
casy to see héw anything but that document can be treated as their 
award, An award, in effect, is the conclusion of a contract of which 
thé reference to arbitration is the commencement, the parties dele- 
gating to the arbitrators the authority for the final settlement of 
terms. Incases where the amount or value of the property does not 
exceed Rs. 1,000 the stamp duty imposed by the Legislature on an 
award is the same ad valorem rate as on a bond, which is treating it 
like a contract so far. But whether an award ought to be regarded 
as a contract or not, it seems clear that when it is reduced to a formal 
instrument executed by the arbitrators, such document alone can be 
considered as the expression by the arbitrators of the result of the 
arbitration. The deliberaté intention of the arbitrators as to the de- 
termination of the matter would always be uncertain until they should 
have attested their assent by signing the written award. When, ther, 
an instrumént purports to be the act of a certain number of ariit- 
rators, but is not signed and executed by the whole of that number, 
and such document is tendered to. be fileé as the award of thasc are 
bitrators given unanimously and not by a majority merely, an objec- 
tion to the lega'itv of the award sutely appears on the fact of it, of 
‘which the Court cannot fail to take notice. Ifthe reference to arbit- 
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ration. were made by: the, Court. itself, the Court would naturally pro- 
ceed under section, 520, and. remit the award to. have the-patent defect 
cured, and, wher this, cannot be dene, by reason of the. arbitration be- 
ing private, without the intervention of the Court, the only course. is to, 
refuse to. file the document en atcoxnt of the objection te its: aceept- 





ance as.2. proper award. Ip this, country, where the system: of arbit- 
ration. is susrounded: with se much. cawplication, and controversy, the , 
policy-and practice of the Courts should. be to: insist, steictly: at least, 
unless the centraxy is. distinctly permitted: by law, on cextainty as to, 
the actual terms of the awards which, are brought before them: fox em- 
forcement, by:. judicial machinery, and. to; take every legitimate pre- 
caution, against addiag te the already; teo. numerous elements ef con 
fusion, which exist. - 

L am, accordingly of opinion, that no sufficient ground hasbeen made 
out fog interference. in: revision: with the refusal ef the Court below to; 
order, to. be filed, under sestion. 526, Civil: Procedure Code, the. defec- - 


_ tive and imperfect document: tendered as. an award. The application 


is, dismissed, with costs: 
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Bafove F. S. Copleston, Esg. 
MA ¥i v. MAUNG MYAT KYAW., 
Crutt. Procedure Code, 549. ; 


Security for payment of costs incurred in Court of First. Insfance-as well. as.in 
ered Court when ordéred to.be given’ should be ordered with great caution 
and: 


the careful exercise of discretion. ~ 
References : 
IL, R.7 All, page 543. 
ELLRS ‘Als, pase doe 
EB. L. R. 21 Cal, page-526. 
1.L, R, 14 €al., page 533; 
I. L. R. 13 Bom., page 458. ; : “ 

THIS isan: application to set aside the order of the District Judge 
ordering appellant Ma Yi to. give security: to the extent of Rs. 300:for 
payment of costs: that. may, be awarded against hex in the. Court of 
First Instance oxim appeal. 

It is: difficult te get the respondent Maung Myat Kyaw to: answer 
any questions in a. straightforward and direct manner, but it appears 
. that the statements.made-in: the application. in this. Court. are correct, 
namely, that petitioner sued the respondent. in the: Subdivisionat 
Officer’s Court for certain property. She obtained a. decree. for part 
of what she asked, for. She appealed against this decree, and: the de- 


fendant. (now respondent): also. appealed. On the day before. that. 


fixed for bearing the respondent, filed’ an application, unverified and 
unsupported by affidavit, stating that Ma. Yi “possesses:no immove-. 
able or maveable property.”’ The District Judge recorded an. order 
. that. when. the case. was.called on be: would:call on: Ma‘ Yi, the appel-. 
lant, ta shaw cause. why: she should} not. give'secutity: for.costs, and he 
ordered the Bench Clerk to: make out a statement. showing probable 


costs. 

On the following day the appellant’s: Advecate was: heard: and the 
’ Court found that “the cost will not. be readily: recoverable” and: that 
it was “clearly within the discretion of the Court.under section 87, 


Civil Justice Regulation,* to follow: the: procedure: indicated! in Civil- 


Procedure. Code, section: 549.” 

The District Judge then proceeded: to. recordi that. the: “costs that 
the _réspondent has incurred in the Lower Court amount to Rs. 
243;8-0;; costs have not been awarded, but they may be awarded as 
result of this.appeal. The costs in this Court amount to Rs.. 48-8-o:” 

- The statement on which this calculation is: based: isnot. filed:in the 


proceedings. But from the District Judge’s. own: remark. it appears - 


that. no-costs had. been- awarded against Ma: Yi andithe sum: mention- 
"ed. was not. duefrom her by-the Lower Court’s decree. As: regards 


* [Burnta Laws Act, 1898, section 13. - 


Crvtl Revision 
No. 190 of 
1895. 
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the sum of Rs. 48-8-0 it would seem that this must include the costs 
in -the cross-appeal as itis not eaSy to see how respondent Myat 

Kyaw’s costs could have amounted to Rs. 48-8-0 before the appeal of 
Ma Yi was heard. No reason is given for ordering her to give secu- 
tity for costs which had not been awarded against her except that in 
this appeal they may be awarded. I suppose the Judge means that 
they might be awarded as a result of Maung Myat Kyaw’s, cross- 
appeal. Still Tess is there any reason for adding the costs in Maung 
Myat Kyaw’s appeal to the sum for which Ma Yi ought to give secu- 
rity. So far as to the details of the order. : 

I pass to the grounds for making the order at all. 

’ Whether Ma Yi, the appellant (applicant), admitted that she had 
no moveable or immoveable property is:not stated. No evidence was 
taken and the order was passed after what must have been a most 
summary hearing of the point. . 

_ will not say that section 87, Civil Justice Regulation,* has nothing 
to do with a point of procedure of this kind, but it is at least very 
doubtful if its meaning can be stretched to include such points. 

However, it has been the practice to follow the Code of Civil Pro- 
cedure in matters of procedure unprovided for in the Civil Justice 
Regulation and cases may arise where the application of section 540, 
Civil Procedure Code, may be justified. It is a provision operating to 
restrict the right of appeal, and should when applied be applied with 
great caution and the careful exercise of discretion. In this case i 
cannot say that the discretion of the Court has as shown in the pro- 
ceedings been wisely exercised. Asto whether mere want of property 
or poverty is ground for asking for security, the learnéd Advocate Mr. 
Hirjee has quoted several rulings. : 

Inf. L.R., 7 All., page 543, it was held that section 549 of the 
Civil Procedure Code was never intended by the Legislature to dero- 
gate from the right of appeal given by the law ‘to every pefson: who is 
defeated in a suit in the Court of First Instance, and an application 


. Should not be granted under that section of which the only ground is. 
_ a statement that the appellant is not pecuniarily in a position to pay 


the costs: of the appeal if it should be dismissed. 

In IL.R,, 8 All., 203, it was held by a Full Bench that “the 
mere fact of the poverty of an appellant standing by itself, and with- 
out reference to any general facts of the case under appeal, ought not | 


_’ to be.considered suificient alone to warrant his being. required to fur- 


for requiring security. 


nish security for costs.” a 

In LL. R., 21 Cal. 526, the Court, refused an application that the - 
appellant, on the ground that he was a person without means, should’ 
give security for the costs of the appeal. Dee deat, 
In lL, R., 14 Cal, 533, the fact of poverty and the fact that plain- 
tiff had parted with part of his interest in the’subject-matter of the suit 
to obtain funds to carry on the suit was held to be no sufficient ground 


4 [Burma Laws Act, section 13} 
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Int. L. R,, 13 Bom., 458, a somewhat similar ruling was given with 
respect to security for costs of the original hearing which appellant had 
been ordered to pay but had not paid. 

It is clear then that mere poverty is not a sufficient ground Aor de- 
manding security. On the following grounds then— 


(a) that there. was ro proper proof even by affidavit of appel- 
lant’s poverty ; 
(4) that mere poverty is not a sufficient reason for asking secu- 
tity for costs even of the appeal ; and 
(c) that the amount of costs is erroneously estimated, so far as 
the proceedings show ; 
the order of the District Judge requiring the applicant to give security 


is set aside. 
The costs of this application will be borne by the respondent. 


Ma Yi 
mE 
Maune Myar 
Kyaw. 
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ie Resision Before F. ca Copleston, Esq. 

(VO. 239 9; P ‘ 

tion. cs HAJi DAWUD v7 MAHOMED NUR KHAN. 
— : S Civil Procedure Code, 578. 


On appeal thé District Judge decreed the suit ex parte on the ground that the 
‘defendant was not ‘entitled to appear by an agent. The part of the judgment 
relating to the defendant’s right to appear by agent is obsolete.* ‘ 

Held--that the Appellate Court should not have reversed the decision of the 
Court of First Instance on a technical point not affecting the merits of the case. 

References : 
5 W.R.,. 245, - 
Pr R., 12 Souci, 68. 

In the case of Mundo Dossee v. [shan Chunder Banerjee} it was 
held by the High Court of Calcutta, where the Lower Appellate Court 
threw out a case, on the ground that the plaint had not been filed by a 
recognized agent, that the case should not have been thrown out on such 
a technical objection not affecting the merits. The ruling -given at 
page 68, I, L. R.;12 Bom., is similar in effect. Here in Upper Burma 
we have the special provision of section gt of the Regulation,} laying 
down that no decree or order shall be reversed-or altered on appeal or 
revision on account of an irregularity of procedure, unless such irregu- 
larity has occasioned, or is likely to occasion, a failure of justice. It is 
admitted by Mr. Pillay for the respondent that this is a question of 
procedure, andI concur inthat opinion, Further, there is no suggestion 
of any reason to suppose that a failure of justice was caused by the 
irregularity which the District Judge held to have occurred. T herefore, 
had the irregularity occurred, the District Judge should not have 
reversed the decree onthat ground. Mr. Dutta for applicant-defendant 
has argued and quoted a ruling to show that plaintiff was estopped 
from denying the agent's right to anpedt by his acquiescence therein. 

. I donot think section 115, Evidence Act, applies to such a condition of 
circumstances. I have still a somewhat curious fact to note, namely, 
that the District Judge appears to have fallen into much the same pit- 
fall as he thinks the Court of First Instance was caught in. He has 
accepted service of his notice in appeal which was sent to the defendant 
and -was actually served on the agent, and has reversed a. decree on 

appeal without the defendant having, on the Judge’s own finding, had 
an opportunity of appearing before him.. 

Of course the Court, if it declined*to recognize the agent, should have 
had the notice duly served on defendant in one of the ways provided by. 
law. 


* [For present law on the point c7. Code of Civil Procedure, sections 36, 37, and 
ircular.22 of 1897.] 

T15 W.R. 245. 

{ [See Code of C ivil Procedure, 578.] 
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I am asked now by the applicant-defendant to set aside the District yay: Dawup 
Judge's decree and remand the case for hearing in appeal on the merits, _ ®, 
It is not very clear that plaintiff intended to appeal.on the merits, but Manomer Nug 
Ithink he must have done so. I therefore do set aside the decision of KHAN, 
the District. Judge and remand the case for a hearing on its merits. ms 

The costs of this application must be borne by the respondent. 


t 


28 
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Civil Miscellane- . _ REVIEW OF JUDGMENT. 


weet - Befove G. D. Burgess, Esq. CS.1. <i 
1893.* (1) MA KIN, (2)-MAUNG PU. (1) MA MEIN GALE, (2) MA THIN, 
Sika (3) MA KAW, (4) MA PAW ann uur son NGA KYU, (5) MA THI HLA, 


(6) MAUNG KA LAUK, (7) MAUNG NYI. 

Review of Fudgment, Upper Burma Civil Fustice Regulation, s. 83. - ' 

It was alleged that the Court of First Instance had expressed an opinion that the 
evidence already adduced by plaintiff was sufficient to establish the point at issue 
and that the evidence of several other witnesses who were ready in attendance was 
not required, and that consequently the evidence of those witnesses was dispensed 
with, The plaintiff was successful in the original suit and in first.appeal, but was 
unsuccessful in second appeal. 

An application for review of judgment was prefefred and the exclusion of the 
abovementioned evidence was made a ground for the application. 

The alleged irregularity was never brought forward before either in the Lower 
or Higher Appellate Court. 

Held—that, as the plaintiff had practically acquiesced in the irregularity asserted, 
it was too late to raise an objection on the point, and that the application for re- 
view cf judgment was inadmissible. It is the duty of a party to take an objection 
of this kind at the earliest possible stage open to him, and if he fails to do so he is 

_ not entitled to relief afterwards. : : 
I. LR, 1 Bom., 543. 
23 W. R., 174. 
15 W. R,, 88. as 
14 W.R,, 421. é a 
12 W.R., 363. : : 

Tuis application is for review of judgment in a second appeal on the 
ground of the non-production of certain evidence in the Court of First 
Instance. The question of fact in the case was whether the defendant 
Ma Kin had béen adopted by the deceased owner of the estate in dis- 
pute. This question was settled in her favour in the Court of First In- 
stance, and the finding was confirmed in first appeal. In second ap- 
peal, however, which in Upper Burma extends to questions of fact, it 
was held that the evidence was not sufficiently strong. to establish a 
notorious or publicly acknowledged adoption, such as Buddhist Jaw re- 
quires to make out the title of a £2téima child. 

‘ It is not now sought to obtain a reconsideration of the evidence deem- 
ed insufficient, but the endeavour is to re-open the case so as to admit 
further evidence on-the point which the defendants were unable to pro- 


duce before. The witnesses whose testiraony the defendants desire to’. 


' introduce are.as follows. Ce 
A Magistrate who.is said to have mentioned, since the decision of 
the second appéal, that on one occasion the defendant Ma Kin was - 
brought before his Court for obstructing.a public road, when the de- 
ceased U To appeared on her. behalf and told the Magistrate she was 





“* Notr—For original case see p. 34. 
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his daughter. Asto this, it is obvious that the applicant Ma Kin must 
have been perfectiy well aware of the existence of this evidence, sup- 
posing jit to exist, when her case was tried, and it was solely her own 
fault if she did not bring it forward. 

Next, one Ke Pyo, a former kanéh, of whom it is stated that he was 
absent at the time of the trial and that his whereabouts were unknown 
to the defendants. It is not said that he was sought for, or that the 
Court was applied to for assistance in procuring his attendance. It is 
clear that it is too late now to get this man made a witness. 

Lastly, there are some seven witnesses whose evidence was nct 
taken because, it is stated, though they were in attendance, the Judge 
of the Court cf First Instance intimated to the defendants’ Adyocate 
that there was sufficient evidence on his side without calling more wit- 
nesses. WReference has been made to the Judge in the matter, and 
after an ambiguous reply he has taken on himsell the responsibility of 
having stopped the case in this way. For the plaintiffs, however, this 
is denied, and an affidavit has been prepared to the contrary, the de- 
fendants’ Advocate being saddied with the respoasibility of deciding 
to call no more witnesses for the defence. 

But for the purposes of this preliminary argument of the application, 
the possibility may be assumed of the defendants being able to make 
out that their case was stopped before several of their witnesses had, 
been examined in consequence of the Judge’s irregular interposition 
and expression of opinion, although from his judgment it appeared that 
he was so little satisfied with the evidence that he went about making 
personal cnquirics. 

Supposing then that {his is what occurred, are the defendants, if 
they prove all they allege, entitled te have their application for review 
admitted ? 

Thelz learned Adyocate is unable to adduce any authority in point, 
which he naturally says it is difficult to do, owing to the peculiarity 
of the circumstances. The matter must be considered on general 
grounds, and reference has been made to 1 Bom., 543, as to the grant 
of a review where it is requisite for the ends of justice. 

No doubt that general principle would be readily followed in Upper 
Burma, particularly where the special judicial: system in force would 
seem to require it, and the provision made in the Civil Justice Regue 
lation for the purpose is apparently ample. 
- +A review can be allowed for sufficient reason, and the sole question 

is whether theve is-here sufficient reason. It cannot be denied that 
' it'was natural for the’defenfants to-seek this mode of relief under 
the circumstances. 
For the plaintifls reference has been made by their learned Advo- 
cate to the notes under section 584 of the Code of Civil Procedure in 


Mr. Justice O’Kinealy’s edition, and to the cases reported in the 


Weekly Reporter, XXII, 174; XV, 88; XIV, 421; XI, 363, and 


Ma Kin 


oe oh Oe 
Ma Mery Gate, 


Ma Kin 
U 
Ma Mein GALE, 
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other authorities, to is that in a special apnea ae @ fortiori, in 
review. after special appeal a party will not be heard as to a grievance 
or complaint which he might have ¢ taken, but has omitted to take, in 
the proper Court below. 


__ Most of the cases, ag might be expected, relate to suits in “which 
the success has not been all on one side, as in this instance in the . 
Lower Courts. But the case at XIJ, W.R., 363, has considerable 
resemblance to the present one. ' There, as was alleged, the Munsif 
refused to examine the witnesses whom the defendant “had ready, say- 
ing he was perfectly satisfied that the plaintiffi’s case could not be 
established. The Lower Appellate. Court took a different view 
of the sufficiency of. the plaintiff's evidence, and defendant went 
up in special appeal complaining of the exclusion of his evidence. 
The High Court dismissed the special “appeal because it did not 
appear that the objection had been taken in the Lower Appellate 
Court, where there would have been something to show it if there 
had been a bond fide attempt to raise the point anda real desire to 
have the witnesses examined. Similarly, in the present casé the 
defendants were satisfied with the dismissal of the plaintiffs’ suit. 
When the plaintiffs appealed in the’ Lower Appellate Court the defen- 
dants stood by, resting and relying on the case as it was, ever 
objecting that some of their evidence had been shut out, and so vir- 
tually waiving the point, and thus, in short, staking their chance of 
success or failure.on the amount of evidence actually recorded. The 

could have asked the Lower Appellate Court to defer its decision till 
all the evidence they had, including the portion wrongly shut out by 
the Court below, had been put on record, and4f the lower Appellate 
Court had erroneously declined to pass proper orders in the matter 
the error. could have been objected to, and, if necessary, corrected in 
second appeal. But this they refrained from doing, if from ighorance 
it is a pity, but it cannot be helped, and they have waited till their 
good fortune turned to make that objection they should have made at 


-the beginning of the proceedings. They have, in fact, staked and lost, 


and must abide by the consequences. Their previous acquiescence 
amounts to an acceptance of the alleged irregularity of procedure in 


~ the Court of First Instance, and it is too late for them now. ito fepudiate ’ 


what their course of conduct has confirmed. - 
‘The principle, runaing through the authorities that objections of the 
present. kind, if they are to prevail, must be raised at the first, and hot 


at the last, ‘possible | stage of'a suit is manifestly a sound one, and must ra 


be catefully maintained. 
I therefore consider that there is not, sufficient reason for allowing . 
a review of peeipintal, and | ie the application with costs. 2 
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Before G. D. Burgess, Esq., C.S.1. 


{1) MAUNG. PYU, (2) MAUNG BWIN 
MA CHIT o { () MA TOR. @) MAUNG PAW. 


Application for review of judgment. i 
- For the entertainment of an application for review of judgment there must be 
. Shown some mistake or error apparent on the face of the judgment or some other 
sufficient reason. An error of law may be ground for review, but the law must be 
definite and capable of distinct ascertainment, 
References : 
10 W.R,, 143. 

toe iG Ra 7 Mad, 307. . 

THIS application for review of judgment has to be taken under 
section 623, Code of Civil Procedure, as the original case was tried 
in the Civil Court, Mandalay. i 

The case in this Court was disposed of in first appeal* and no fur- 
ther appeal lies. 

There has been no discovery of new matter or evidence, and there-. 
fore the question of the admissibility of the application depends upon 
whether there is any mistake or error apparent on the face of the 
Secord or. any other sufficient reason. It unfortunately happened that 
the. applicant, original plaintiff and respondent in appeal, was unre- 
presented by counsel on appeal, and was herself unable to give the 
Court any assistance which was found very inconvenient at the time. 
But, as she is now duly represented by counsel, she could no doubt 
have arranged for similar assistance before, and, though the absence 
of legal, advice on the previous occasion is to be regretted, it cannot 

-properly be taken into consideration in determining whether a review 


should be allowed or not. If such considerations were admitted, it - 


would obviously be an encouragement to parties to take their chance 
without making every endeavour to support their case in the first 
instance, and only to put out their efforts and incur necessary ex- 
penses after success had turned against them. 
The first two grounds of objection are asto questions of fact. As 
'. to the first the Lower Court’s finding of fact was accepted, and ‘it is 
‘too late now to challenge it. If asecond appeal lay, the finding of 
fact would, of course, stand as it is. the 3 

The other fact is disputed as resting only on the statement of one 
of the opposite parties. It does not appear, however, that it was.con- 
tradicted by other evidence, and anyhow it was only referred ‘to.asa 
ciycumstance stated, and it was not the only circumstance from which 

the actual condition of things was inferred. - Say ae te a 
Moreover, ‘if'‘the inference was even dropped out altogether, it 
would not necessarily affect the result. ete oa 
The remaining grounds relate to the law of the matter. 

, * See p, 141. : 


Civil Appeal 
Miscellaneous 
No. 43. of 
1893. 





Ma Carr 


a. 
Maune Pyv. 
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Reference has beén made by the learned Advocate for applicant to — 
the case reported at page 143,10 W.R., where it was said that an © 
error on a point of law is ground for a review of judgment, and to the 
case at page 307, 7 Mad., in which it was held that a Judge may re- 
view his judgment if heis satisfied that it has proceeded upon an 
erroneous view of the law. As pointed out by the other side, the first 
of these cases was decided before the present Code of Civil Procedure 
was passed, which might not, however, makeany great difference, 
but apart from that the law referred to in both cases was definite 
positive law laid down in enactments or rulings of competent Courts 
and susceptible of distinct ascertainmént,; whereas here the law is the 
indefinite body of Buddhist law .composed of the conflicting and con- 
tradictory rules which have not yet been reduced by the Courts to 
fixed and established principles. No other authority has been brought 
forward on the point in question, and though it is quite arguable that _ 
the rules of Buddhist law have been wrongly applied in this instance, 
it-is also equally arguable that they have been rightly applied. The 
result of the arguments of the learned Advocate for applicant might 
be to convince the Court that its former view was wrong, but there 
would be no kind of guarantee that the second view was not the 
Wrong and the first the right one. 

As a matter of fact the arguments have already, owing to the nature 
of the subject, goneinto the questions of Buddhist law arising in the 
case, and the learned Advocates on both sides do not even desire a 
further hearing, and I may say that it seems to me at least quite 
possible that Buddhist Jaw has been correctly applied to this case. 
The learned Advocate for applicant thinks that the chapters of the 
Manugyé Dhammathat on marriage and inheritance must be taken 
together, But it is open to argument that, although under certain 
conditions children have the power of contracting marriages, notwith- 
standing the opposition of their parents, the rules of inheritance were 
intended to protect parents by depriving disobedient children and the 
offspring of unions contracted against the will of the parents of the 
claims to inherit-the property of parents conferred-on obedient children 
and the issue of marriages made with the parents’ approval. . 

But however this may be, I think that the point must be left decided 
as it is so far as this case is concerned. If it should arise again, it 
can be further enquired into and considered and, if necessary, the _ 


. Yuling in this case can be overruled. 


The Courts can do no more than their best with the materials béfore 
them and the aid given them for the time being. If they go wrong, 


' itis better’ on the whole probably that the error should remain in the 
- particular instance than that decisions once given should be disturbed 


when there are no certain and settled rules to determine what is 
correct and what is incorrect. . a, ae 

The application for review of judgment is accordingly rejected with 
costs, : _ ; 
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Section 50—see also page 308. 
Sections 165, 171—see also page 45. 
Sections 234, 248—see also page 635, 
‘Section 252—see also page 53. 
Section 623—~see also page 153. 


Civil Revision 
No. 1 of 
1895. 
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Before G. D. Burgess, Esqy C.8.1. 


Naor MA SI + MA THA YA. 
Suit-for recovery of double the amount lent on a bond—Contract Act, s, 74. 


Money was lent on interest on a bond and it was provided that in default of 
payment within a fixed time double the amount of the original loan should be 
repaid, and the Courts below gave a decree for this penalty without enquiry what 


- would be reasonable damages for the default. ' 


It is the duty of the Courts to apply the provisions of section 74 of the Contract 
Act to all cases to which they are properly applicable, and to see that no more 
than reasonable compepsation is given for breach of contract. : 

THE Courts below have overlooked section 74 of the Contract Act 
in giving a decree for double the amount lent, that is for a penalty. 
What they had to give was reasonable compensation. But it appears 
that no interest has been paid on the loan, whereas interest at the rate 
of one rupee a month on Rs. 20 was payable by the contract. Interest 
had been running for about 14 months when the suit was brought in 
Puticu:y * 254, and therc has been the subsequent delay in payment, | 
for which if interest be allowed the sum of Rs. 20 given as a penalty 
would be about made up. Under the circumstances, therefore, I do 


not propose to interfere with the decree. 
Application for revision dismissed with costs. 
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Contract—74. 
cecal Cr ‘1 R i a , 
Before G. D. Burgess, Esq, CS. Na, OH oh 
ra wer ep t *, 894. 
SINGER MANUBACTURING a. a 1°94 
COMPANY } ee ah peice 


Contrank—Canstruction of conteract—Waiver—Penalty—Compensation, 


Held—that a hive-purchase agreemetit is equivalent to an agreement to purchase 


and that for breach of such contract all that can be claimed is reasonable compen. 
sation in accoydauce with the principle of section 74 of the Contract Act. 


Refersuce: : 
LJ. R69 GTR, so? [p O. BL (C. AL), 2623 
LJ}. R. G3 GT, ga. 
‘Tite appliganis in this case for revision are the Singer Manufactur- 
ing Company, who by their agent sued the respondent-defendant in the 


Court of Small Causes, Mandalay Cantonment. 
The suit was brought on a written or printed contract, the execution 


of which was found by the Court not to be duly proved. 
This finding was set aside in revision, and it was held that there was 
sufficient evidence of execution, and then by desire of the learned — 
Advocates on both sides the question of the respective rights of the 
parties was argued in this Court. The following judgment was given 


by the Court of First Instance + 
“{athis case the plaintifis claim a sewing machine which, they allege, the de- 
fendant obtained from them on the 17th January 1893, and also hire at the rate of 
Rs. 10 per mensem from that date to the date of the institution of the present suit, 
i.e. the and November 1894, less the sum of Rs. 50 already received by them on 
this account. The defendant does not deny having obtained the sewing machine 
in guestion from the plaintiffs, but he alleges that he undertook to pay. its value, 
7.¢,, Rs. 1608 in ten‘equal instalments of Rs. to, of which he has already paid six 
instalments amounting te Rs. 60, and he now acknowledges his liability to pay the 


balance, z.e, Rs. 40, : 

“ The plaintiffs produce a stamped agreement alleged to have been. entered into 
between them and the defendant on the 7th day of January 1893, but as the ex- 
ecution of this docuinent has not been duly proved I have not admitted it in evidence. 
In the beginning of the book (Exhibit G) produced by the defendant, in which the 
payments made by him to the Singer Company are recorded, there is a form of 
agreement containing the same provisions as the stamped agreement produced by 

the plaintifis and not admitted in evidence, bat this agreement is not filled up.” 
“The agent from whom the defendant obtained the machine now in dispute 
abscondéd from Mandatay last November, and there is no evidence to show thzt 
the allegation of the defendart, nameiy, that he contracted to pay for the machine 
’ by instalments, is not correct. I therefore give judgment for the plaintiffs for the 
vaiue of the machine, t.¢., Rs. 100 less the sum of Rs, 60 already recéived by them 
from the defendant, with interest at the rate of 6 per cent. per annum from this date. 
The costs of this sait-calculated on the sum of Rs. 40 to be borne by the defendant . 


“ Decreé accordingly.” ot 
The provisions contained in the book (Exhibit G) mentioned above 
are in the main the same as those of the stamped agreement, but differ 


39 
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Singer Maxurac-in some respects. As it has been now held that: execution of the: 
. TURING CoMPANY stamped agreement has been proved reference must be made to it in| 
Ex ve, order to.ascertain the terms of the contract between the parties: The . 
rant KAN, Ae wee ds « ; hipeadee 
sine contract has not been strictly carried out according to the apparent 

original intention, and the point for decision in the case is what the — 

plaintiffs are entitled to claim from the defendant under the circum- — 
stances:. The answer to the question is not altogether an easy ond... 

]t depends principally upon the construction to be put on the instru- | 

ment, and the construction of the instrument presents some difficulty.. - 
The document may be set out 7 extenso below. ere sips 


No. 5. ae 
“AGREEMENT made thé 17th day of January 1893 between the Singer Manu- 
facturing Company herein called the ‘owner’ of the first part (by N. M. Patell 
Manager for India including Upper and Lower Burma and Ceylon) and Mr, Elahi 
Khan Tailor of Sadar Bazaar Mandalay herein called the ‘ hirer’ of the second part 
and Mr. Kar Din Tailor Sadar Bazaar of Mandalay hereinafter called the ‘ gua-- 
rantor’ of the third part Wugresy the ‘owner’ agrees to let to the ‘hirer’ the 
sewing machine and accessories described by endorsement hereon and the hirer 
having paid to the owner the sum of Rs. 10. only (and for which sum credit is not 
to be given cn account of rent unless and until a purchase be effected as herein- . 
after mentioned) i 


“ AGREES— en : Bo 7: 
“{a) to pay the owner at Rangoon on and after this date a rent of Rs. 10 
; payable regularly every month in advance ; - : 
“ <5) to keep the machine and accessories in good order and undefaced 
(damage by fire included) fair wear only excepted and.at all times to 
allow the owner’s agents and servants or any. other persons employed 
by him to inspect the same ; : 
“(c) to keep the machine and accessories in the hirer’s own custody at the 
aboveme: tioned address and not to remcve them withcut the owner’s 
previous consent in writing ; — ‘ . 
“ (a) that if the hirer do not duly perform this agreement and fails to pay 
rent of any month the owner may (without prejudice to his right to 
recover arrears of rent and damages for breach of this agreement) 
terminate the hiring and re-take possession of the said machine and 
accessories and for that purpose leave and license is hereby given to 
the owner and his agents and servants or any other person employed 
by him to enter any premises occupied by the hirer or of which the 
chirer is tenant to search for and re-take possession of the said machine 
and accessories without being liable to any suit action indictment or 
_ Other proceeding by the hirer or any. one claiming under him or her ; 
’ © (e) that when the hiring is terminated = the machine and accessories are __ 
“ returned to the owner the hirer shall not on any ground’ whatever be 
’ ‘entitled to’ any allowance credit zeturn or set-off for payments previ- 
-ously made; : Nadas? ' : Tne = 
“(f) that time indulgence or concession granted by the owner to the hirer 
.: : shall not alter or invalidate this agreement; . 3 os ; 
-*€(g)- that the cwner’s right. of lien on the machine shall. not be destroyed by 
ca. -dhy judgment he may obtain against the hirer or thé guarantor. Be 
“The owner agrees—_ j 2 
. ©{q) thatthe hirer may terminate tte hiring by delivering up to the ownét 
‘at Rangoon the machine. and. accessories in thorough good order at 
his own expenses ; : 
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 * (b) that the hirer may at any time during the hire become the purchaser Smveex Manurace 


of the machine and accessories by payMent in cash at Rangoon of the qj : 
hereon endorsed price provided he papmisnts of hire are fauilacty and FUREY . CHFAES 
duly made. ‘If the hirer fails to pay regularly in advance the whole. Brag: Kyaw. 
ten would be treated as on hire without any option of put =" 
chase ; 
“(c) That if such purchase be effected credit will be given for all payments 
previously made under this agreement, | 
“The ‘ guatantor’ agrees that in consideration of the owner letting on hire to 
the aforesaid hirer the sewing machine and accessories described by endorsement 
hereon he the guarantor hereby guarantees the due performance and observance 
by the hirer of the terms and condition (sic) of this agreement and engages ‘to pay 
at Rangoon all or any sum or sums of money which may become payable to the 
owner, either by way of debt or damages, costs or expenses, by or concerning any- 
thing that may be done under this agreement and the guarantor further agrees 
that.any time granted to the hirer or any indulgence in respect of the terms and 
conditions herein contained shall not pena the owner’s rights or relieve the 
pa recie from this his guarantee and that it shall not be necessary upon the hirer 
eing granted any such concession or indulgence as aforesaid for the owner to 
give any notice to the guarantor thereof. That the owner is at liberty to sue at 
is option either the hirer or guarantor jointly and severally for the amount or 
balance thereof and the guarantor further spree and binds himself to pay. the 
amount of judgment if any with costs thereon that the owner might have obtained 
against the hirer. Unless and until a purchase be effected the machine and acces« 
sories shall be and continue the sole property of the owner and the hirer skall-re- 
main bailee only thereof. 


“ As witness the hands of the parties, 

(Signed) C,K,R. Mascargnuas, 
“ Witness to the signature of the said (hirer) 

(Signed) | | | Husa: Kaan. 
“‘ Witness to the signature of the said (guarantor) 

(Signed) | | Kar Din. 
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‘ END EMENT, i, 

* Account No. 263.» Accotinr No. 264, 
“Dated. - 189 

““ AgreEeMENT between the Singer Manufacturing Company (by Mr. N. M. 

Patell Manager for India including Upper and Lower Burma and 


Ceylon) 
and 
MY), eccie dignceapnsessetosrhe Wit cvete aa tas reverend ELATED, 
Mitevaysvte inte anssessonentettesags essenensniee-veds,,,, «GUATANtON, 


« AGREEMENT. for hire and guarantee of Singer’s Sewing Machine. 
No. of Machine—gg5ot56. 
Stylecof Machine—I. F. plain, f00b ser ssrereie tees basen, 


vd abet BOrenan peace etteene Veth eae neat anees CO OPOne tonic crarce daa sare Petreetl ot tees trates 00 
; on, 





POO On ree ean reamred a SETES Gre RSarsaPONlEHee cross Date Meant OeGTH Oe Faterers Kr Zae Te Oe aHn tere oe 


“ Price—Rs. too. 
«Amount paid on hiring=-Rs. 10.” 
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“Sixeer Maxtizao:’ ‘The ptecise meaning of the document is not very plain at first sight, 
TURING a but as interpreted by “the plaintiffs themselves the instrument means 
that the hirer may become the purchaser of the sewing machine by 

‘cast Rutaw. paying Rs: 10 a-month regularly in advance for ro months. On the 
other hand, if there should be any default in payment, there would be 
"no purchase and all payments made would be appropriated as hire and 

_ the machine would have to be returned. ~ In construing a contract. it 

‘is, of course, the duty of the Courts to look not merely at the surface 

and form, but also into the heart of. the matter and to ascertain its 

true meaning and the actual intention of the parties. 


Examining the contract in the present instance then in order to find 
out its real nature, we discover the following state of affairs. The 
plaintiffs wish to sell and the defendant ‘wants to buy a sewing 
machine. The defendant-cannot pay the full price at once, and he 
agrees to do so by monthly instalments. The plaintiffs naturally fix 
the monthly instalments at such a rate as to cover both the value of 

_ the machine, the risk of parting with it before full payment, and pro- 
fit by. way of interest and otherwise. The machine is valued at the 
pre et price of Rs. 100, but it is obvious that its real price is much 
less. I have asked for information as to what the actual value may 
be taken at, but none has been given. For the sake of argument we 
may take the value at half the “nominal amount, or Rs. 50, and pro- 
bably the estimate is not far off the fact. Consequently half of the 
ten monthly instalments of Rs. 10 represents the payment of the price, 
while the other half, or Rs. 5 a month, represents profit, cover of risk, 
‘&c. If the ten monthly instalments are paid regularly, the payer 
obtains thé machine and gets a fair enough bargain. But, if he makes 
a single default, what happens? The payee at his leisure, say, after. 
22 months or so, as in this instance, demands— 
(i) to get the machine back—-deterioration must, of course, be 
allowed for, but that is cane amply in the payment of 
Rs. 5 a month in (ii) ; 
(ii) to get Rs. 5 a month for profit, be )= 110; and 
Gi to get Rs. 5 a month more, being the seman which would 
“have gone to pay the price of the machine if the pur- 
chase ‘had been completed = Rs. 110. 


’ The last item’ is a clear bonus to the company on every. broken con- 
tract, and it is actordingly an advantage to the company to have ‘every 
“contract broken and to delay making a claim for the breach as‘long as - 
the law of limitation will allow. It seemg hardly possible to treat “this 
last item at least as anything but a penalty for breach‘ of’ contract. in © 
effect, therefore, the ‘circumstances of this case appear to bring it 

within the: intended application of section 74 of the Contract Act. 
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“When a contract has been broken, if a sum isnamed in the contract as the Singer ‘ManuFAce 
amount to be paid in the case of such breach, the party complaining of the breach purine ComPpANY 
is entitled, whether or not actual damage or loss is proved ‘to have been caused v% ; 
thereby, to receive from the party who has broken the contract reasonable com- fzyayz Kaan. 
pensation not exceeding the amount so nanied.” 

The learned Advocate for applicants has been good enough to pro- 
curé for me a little book called “Important Decisions in respect of 
Singer’s Sewing Machines.” None of these decisions, however, relate 
to the question now under discussion so far as the High Courts in 
India or England are concerned. There are some decisions of Subor- 
dinate Courts in cases similar to the present, but this particular point 
does not seem to have been ever fully considered, in the light of the 
analysis applied to it above at any rate. , 

Neither can I find any English case in the reports at my command 
having distinct reference to the question. Butina very recent English 
case, Helby v. Mathews,* decided in May 1894, it was held that a hire- 
purchase agreement was in reality equivalent to an agreement to buy 
goods. One of the provisions of the agreement in that case was “ if the 
“ hirer.shall punctually pay the full sum of £18-18-o by 10s, 6d. at date of 
“ signing and-thirty-six monthly instalments of 10s. 6d. in advance as 
“aforesaid, the said instrument (.e., a piano) shall become the sole 
‘and absolute property of the hirer,’ which is similar to the agree- 
ment in the present instance as interpreted by the plaintiffs themselves, 

In the Judgment of the Court of Appeal the Master of the Rolls said :— 


“We have therefore to determine whether upon the true construction of this 
agrecment It isa simple hiring agreement. I find that there arezto be thirty-six 
monthly instalments, and at the end, if they have been paid, the piano is to be- 
coms the sole and absolute property of Brewster. In my opinion that is not a 
simple contract to hire. In order to see what it is one must look at the whole of 

' the insteument. It is what is called a contract for ‘hiring and purchase,’ but that. 
is merely a phrasc~-an erdinary loose mode of describing it. We have to see 
what it really is. The two partics to the agreement are the plaintiff and Brewster, 
who are, for the purposes of the agreement, afterwards described therein as the 
‘ owner ’ and ‘hirer’ Renpesninelys The agreement itself witnesses that the owner, 
that is, the plaintiff, agrees, at the request of Brewster, to let on hire to the hirer, 

.that is, to Brewster, a piano, and that, if it stood alone, would be a hiring agree- 
ment, but one has to look at the whole document and see whether it is a simple 
hiring. It cannot be, as I have already said, a simple hiring agreément when the 
result is not simply a hiring of the piano to Brewster.” ' 


The Master of the Rolls then, after going through the terms of the 
-agreement which are much of the same tenor as in this case, conti- 


nues — : 
Seeing, however, that upon payment of the whole of the instalments’ the piano is 
to become thesole and absojute prqperty of Brewster, it seems to me that.the acree- 
ment is a contract for the purchase of the piano. It is a contract on the one hand 
-by the owner: to sell, and on the other by Brewster (if he does not change his mind) 
to buy; and, ifthe agreement is carried out, it ends in a purchase. It therefore 
seems to-me-that the true and proper construction‘of this agreement.is that it is a 
contract-by‘the one party fo sell and by the other to buy, but with an option on 
the part of the buyer, if he changes his mind, to put an end to that contract. The 
buyer, however, can only put an end to the contract by delivering up the piano to 


33 


the OWNET...eerecee? oe 
*LJ. R63 Q.B,577(» Q.B.(C.A.), 262]. 
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{Sivcer Manuyace And again— 


‘TURING ComMPANy. 


' @, 
Exaur Kuan, 


“I say again, it seems to me as if the Factors Act had prophetically foreseen 
this sort of agreement, and that it was passed to meet such a case as this. I do 
not say that there are not other cases within it, but the Legislature seems to have 
foreseen agreements of this kind, which are called by a name that does not belong 
to them, because, although they are called contracis of hiring and purchase, yet in 


ttuth they are always contracts of purchase.” 
The other members of the Court held similar language, Smith, L.J., 


observing— 

“It is quite true that throughout the agreement the plaintiff is termed the owner 
and Brewster is termed the hirer, and the agreement is drafted in the form of a 
letting and hiring of the piano by the plaintiff to Brewster; but, if the transaction 
be a selling and buying of the piano, the form will not avail so as to defeat the 
effect of the real transaction.” 
and Davey, L.J., saying— 

“ This is an agreement by the owner of the goods that on payment of thirty-six 
monthly instalments the goods shall become the property of the hirer ; in other 
words, an agreement to sell, But’a seller connotes a buyer, and an agreement to 
sell connotes an agreement to buy.” : ' 

A somewhat similar case of about the same date, Hewisenv. Ricketts 
is reported at page 711, Vol. 63, L. J. R.Q.B. I find therefore that 


the view [ expressed at the hearing, that the argument of the learned 


Advocate for applicants that this should be treated as a mere bailment 
of hiring could not be accepted, has strong authority to support it. 

In clause (4) of the owner’s agreement in the contract it is stated: 
“If the hirer fails to pay regularly in advance, the whole transaction 
‘would be treated as on hire without any option of purchase.” Pass- 
‘ing over the objection that this is what the owner and not the hirer or 
purchaser agrees, it would seem that, if default of regular payment 
would deprive the hirer of the right to purchase, the plaintiffs have 
virtually and practically waived that condition by accepting from de- 
fendant payment of instalments at the full rate of Rs. 1o°at dates 
other than those fixed for such payment, and this notwithstanding 
clause (7) of the hirer’s agreement “that time, indulgence, or con- 
“ cession granted by the owner to the hirer shall not alter or invali- 
‘date this agreement.” It is obvious that it was never intended to 


~ adhere to the letter of the agreement, for the agreement was never 


literally observed from the beginning, clause (a) of the hirer’s under- 
taking literally requiring him “to pay the owner at Rangoon,” a thing 
which was not done and was .not meant to be done at all. Moreover, 
if the contract'‘was-to be turned into one of pure hiring, the ‘hire 
would have to be re-adjusted, for it weuld be ridiculous to.expect a 
‘man to:pay Rs, 10a month for the mere. use of a machine when pay- 
ment cf the same amount for ten months would not only cover the 
hire but the price of the machine itself and render him its owner. 


- There would“beno consideration for undertaking to pay the portion 


of this sum of'Rs. 10-intended to cover the cost of the goods, which | 
have reckonéd above at Rs. 5 or half, when the advantage of obtain- 


‘ing the goods by purchase was taken away. If the purchase part of 
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the arrangement should come to an end, all the hirer need do would 


be to return the machine, and, if he wanted to use it longer, to take’ 


it back on hire, which he could easily do no doubt for Rs. 5 a month 
or much less. There could be no object in keeping the machine at a 
dead loss of at least Rs. 5 a month merely because the rate fixed in a 
defunct agreement was Rs. 10. It is impossible to believe that any 
man of intelligence sufficiently sound for the conduct of his own affairs 
would wittingly bind himself to a bargain of that sort, and, if it were 
necessary to construe the contract in that way, which I do not think 


it is, there would be good ground for doubt and enquiry whether the 


contract had been entered into with full comprehension of its 
conditions, The understanding of the instrument is not with- 
out difficulty, even to one whose mother tongue is English, so what 
must it be to a man unacquainted with that language and presumably 
an ignorant man: like the defendant? The copy of the agree- 
ment contained in the “Hire-payment Book” furnished to defen- 


dant, which he might, if he were so careful, have had translated. 


at leisure, exhibits several] variations from the stamped agreement 
which defendant signed with his mark. In clause (a) of the hirer’s 
portion of the agreement the word “regularly” is omitted ; in clause 
{d) the words “and fails to pay rent of any month” are not to be 
found in the book ; clause (g) does not appear at all. In the owner’s 
part of the agreement in clause (a) the words “at his own expenses.” 
are left out, and in clause (4) the whole of the important proviso is 
omitted in the book, namely, ‘“ provided the payments of hire are. re- 
“ularly and duly made. If the hirer fails to pay regularly in advance 
“the whole transaction would te treated as on hire without any option 
“of purchase.” Clause (4) as it appears in the books and clause (c) 
are marked in the book with two crosses as if to call special attention 
to this part of the arrangement. 

Without too much stress being put on these discrepancies they 
must be given weight in connection with other circumstances. 

The most important matter, however, seems to be the conduct of 
the plaintiffs themselves, or their agent, in respect of the payment 
of the Rs. 10 a month. 

The plaintiff’s ledger and the defendant’s book seem to differ tosome 


extent. : The latter shows clearly receipts for six payments of Rs. 10. 


.at a time. ; ; 
‘Fhe'first was made on the date of the contract apparently, the .17th 


‘January ; the next is undated ; according to the ledger it was the 28th. 


and according to the oral evidence the 25th February ;..the next in-the 
book: is the gth March, which does not appear in the ledger ; the next 
‘is the 1st May, in the ledger May ; and then comes one on the 4th July 
and another without date, the entries in the ledger being 2nd Octo- 
ber and roth November. Then apparently came the absconding of 


the agent. The defendant. says he went to the shop and. found it clos+ 


ed for more than a month. It is thus plain on the plaintiff's own 


Sincer Manvu- 
FACTURING 
Company 
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Evant Ruan. 
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showing that they allowed the payménts*to be made with consider- 
able irregularity, and there can be ng.reasonable doubt under all the 
circumstances that there was a waiver-and was intended to'be a waiver 
of the conditions in the contract as t@-absolute punctuality ofpayment. 
If the plaintiffs had intended. to pyt an end to the contract according 
to its original intention, they would doubtless have proceeded wader 
clause. (@) to termimate the hiring and re-take possession of the “Sey 

machine, but this they never did‘till about six months before the % 
when demand was made on defendant.: 

Since the waiver, however, the defendant has again :eort t 
breach of his agreement to purchase, and no doubt the cont SOW 
at an end. 

The question then is what damages and other relicf are the @plain- 
tiffs entitled to for the breach of contract. It is admitted by theeam- 
ed Advocate for defendant that they are entitled (o some damages by 
way of hire and otherwise. No facts have been furnished to“meaupon 
which to base an estimate of damages beyond those to be gathered 
from the meagre evidence in the case, but it has becn left to me to fix 
such sum as I consider reasonable, In the first place it seems clear 
that, as there has been a failure to complete the conditional purchase - 
of the machine, it must be returned. As alternative damages in case 
of failure to return, though the value of the sewing machine at the pre- 
sent. time may for the reasons indicated above be safely taken as not 
more than Rs. 50, the sum of Rs. 100, the nominal value entered in 

gthe agreement, may be put down for the sake of ensuring compliance 
with the contract. 

The defendant has had use of the machine for 22 months before suit, 
out of which he has only paid during six, leaving the hire of 16 months 
unpaid. It is clearly proper that he should pay hire for the sewing 
machine for all the time he has kept it. As Rs, 60 was recovéred by 
instalments the element of risk was eliminated from the transaction and 
only bare hire has to be reckoned. No materials have been supplicd 
for calculating the proper hire of a sewing machine, but a rate of Rs. 3 
a month appears a liberal enough allowance on this account. | 

Clause {e)-of the hirer’s part-of the contract says: ‘“ That when the 


“ hiring is terminated and the machine and accessories are returned to 
“the owner; the hirer shall not on any ground whatever be entitled to 
“any allowance; credit, return, or set-off for payments previously made.” 
If this clausé be strictly enforced, therg-is at once a distinct penalty 







. which in this instance would amount to:Rs. 60, When the’ plaintiffs | 


are getting back the sewing machine and are obtaining hiré all the 
time for its use, this appears 4’ good deal. But: on the other hand, a 
certain proportion, say, Rs. 18, according to the estimate above, has to 
be deducted:as hire, and it is not advisable: to look too closely at the 
claim in a-first case of the kind: Deducting the proportion for hire, 
there is left a sum of Rs. 42 on account of the penalty or damages, and. 
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this am6unt seems to be an ample. allowance on account of compensa- 

tion for breach of contract.. It is already in the plaintiffs’ hands and 

need not therefore be entered in the decree. 

The decree of the Court below will accordingly be modified as fol- 

OWS i ie 

Decree for the plaintiffs for return of the sewing machine and 
its accessories, or, in default,-for payment of Rs. 100, 
and for the payment of the sum of Rs. 48 in addition to 
the sum of Rs. 60 alreacy received on account of hire 
and damages for breach of contract. 

Costs to be paid by defendant onthe amount of Rs. 148 in both 
Courts. ‘ , 

Interest at the rate of 6 per cent. as granted by the Lower 
Court to be payable on the above amount from the date 
of the original decree, 
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«Before FS. Copleston, Esq. 
_ MA PAN , MAUNG KAN BU anp MA SHWE E. 
Mr. Ba Ohn—for appellant. | Mr. Pilléy—for respondents, 
: Contract Act, 8.943 Negotiable Instruments Act, s. 79. 

.A loan was made on a bond on the sth July 1894, without interest, to be repaid 
on the 5th July 1895, and failing repayment on the due date, interest at 5 per cent. 
per mensem was to be pajd from the date of the bond. ; . 

Held—that Section 74 of the Contract Act applied to the-case, and that the Dis- 
trict Judge was right in reducing the rate of interest to what it considered equit- 
ables = =: ; é : 

References: 
Manugyé, III, section 11, 
1, L. R., 2 Cal., 202, 








4 Cal., 137. 
— 9 Cal., 689. 
—— 22 Cal., 143. 
meen Mad., 294. 
S. J., L. B., 645. 
U. B. R., 1892-96, II, p. 290. 
: P- 591. 





‘THIS was a suit on a bond to recover Rs. 500, the principal of a loan 
and Rs. 500 interest. The loan was made on a bond on the 5th July 
1894, without interest, to be repaid on the 5th July 1895, and failing 
repayment on the due date, interest at -5 per cent; per mensem was 
to be paid from the date of the bond. | 

The integest so due at the time of the suit was Rs. 525, but the odd 
sum of Rs. 25 was foregone. The defendant urged among other things © 
that by Buddhist law, the parties being relations, interest could not 
be clfimed. The Subdivisional Judge who tried the case rightly set 
aside this plea, and, finding that defendant had agreed in writing 
to pay the interest sued for, considered that it had. no option but 
to.grant a decree for the full amount claimed. The defendant then ap- 
pealed to the District Judge, wko also disallowed the plea based on 
section 11, Volume 3, of the Manugyé Dhammathat, but found that 
section 74 of the Contract Act applied to the case, and reduced the 
rate of interest to what it considered equitable, namely, 20 per cent. 
per annum from the 5th July 1894. The second appeal to this Court 
is only on.the ground that section 74 of the Contract Act does not 
apply.to the case, and that the Lower-Appellate Court erred in not 
granting the rate of interest agreed upon by the parties. 

There is no suggestion that the parties were ‘in any way incapaci- 
tated from entering into, or fully understanding, the nature of the - 
agreement made in July 1894. It is admitted that the Buddhist law 
has no’application to the transaction, but the learned counsel for ‘the 


appellant (plaintiff), in support of his contention that section 74 of the 
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Contract Act does not apply and that the contract must therefore 


bé ciifdrced, Gudtes thé following’ authoritiés —AM/ackintosh v. Wrig: 
rove*” This Wad u case of a promissory note which provided a”high 
rate ‘of interest fom thé date of default of payment, interést up to thé 
due date bf piyiént having been already deducted when the advaiice 
Was Hikde! The High Court held ‘that the defeiident was petfectly 


Wull 4Wage of tlie bargain he had made and must be held to it? “The 


cage differed from the present in the nature’ of the contract ‘and trang: 
action, Flarsa Sing v. Maung Aung Gyi,t} also referred to, has no 
bearing on this case, the ihterést reserved ‘in the promissory note of 
that case being obviously not within the tetnis of. section 74,-Contract 
ba bat being gaverned by section.79 of the Negotiable Instruments 
Act, a es ree re: 

‘The appellant also quotes Mackintosh y. Hunt,t where the contract 
WAS ‘the game nature as that in Mackintosh v. Wingrove,® and it was 
held 4 at a promise te pay interest was not, under the circumstances, 
of the nature of a penalty, and that section 74 of the Contract Act did 
not apply to the case. 

On the other side, Mr, Pillay for the respondents has‘referred to 
several rulings, Those published at page 645 of the Selected Judg- 
ments, Lower Burma, and as Circular No. 16 of 1895§ of this Court, deal 
with penalties, but the transactions were of a different nature from 
that now in dispute. Of other cases quoted I will only refer ‘to three 


which bear on this cage, namely, Basavayya v. Subbavagu,|| Mackin- 


tosh y. Crow and another, Batd Nath Dasv. Shamananud Das** A 
distinction has been drawn between contracts by which a higher rate 
of interest was stipulated for, in case of default, to. run frem the date 
of the bond, and contracts by which such higher rate was only to 
begin from the date of default. The former have been held to con- 
tain a penalty aud the latter’not, but even as to this the decisions arc 
not altogether uniform. The question is whether it can be said in 
the terms of scction 74, Contract Act, that “a sum is named in’ th 
“contract as the amount to be paid in case of such breach.” 
In the present case, in the event. of default of payment at a fixed 
date, not only was interest at a high rate to be payable from that 
date, but interest for thé previous year which had not been reserved 
except in case of default, was also to be paid. This portion of the 
interest was ascertainable at any moment, even at the time the agree- 
ment was made, and is clearly of the nature of a penalty. There is 3 
distinction between this-and a contract by which a higher rate is to 
be paid if default is made for the period preceding the default, and 
a wider distinction:still between this and the case where high: interest 
was to run from the date of default only. There cen be no doubt that 





* LL. R., 4 Cal, 137. § p. 290. ce See et 
tp Sot. ; 1. L. R22 Mad; 204. 
ELE. R,, 2 Cal.202. (1. LR, 9 Cal, 689. 


** 1,L. R., 22 Cal., 143. 
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this portion of the contract:comes within the terms of section 74 
quoted above, and the Court is not bound to allow the whole sum so 
reserved in the contract. It may still be argued that-the reservation 
of the interest at 5 per cent. per mensem on the original loan from the 
date of default is not a penalty and is not a sum named to be paid in 
case of breach, but simply the ordinary rate of interest in the country 
on debts of the kind. I must hold that the provision of the contract 
cannot be separated into two parts in this way. 
- It must be taken as a whole, and part of it being, in my opinion, 
unquestionably a penalty, the whole of the stipulation regarding in- 
terest must be regarded in the same way and comes within the 
ineaning of section 74 of the Contract Act. ws 
The District Judge was, I therefore think, right in holding that sec- . 
tion 74 applied ; and, since there is no contention that the compen- 


- gation he awarded was not reasonable, this appeal must be dismissed 


with costs. . 
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Before G. D. Burgess, Esq. C.S.2. 
MAUNG ON SIN » MA O NET. 


Erroneous application of Buddhist sar to cases which ave governed by Statute 
aw, . 


‘The validity or otherwise of a sale of property by one joint owner is a question 
of. contract law to be determined by the provisions of the Contract Act, and not by 
the rules of Buddhist law. 


Property jointly owned by a Buddhist husband and wife should ordinarily be 
deemed ‘to be in the possession of the former, -° 
’ Under ordinary circumstances the presumption would be that a sale of cattle b 
a Burman is made with the assent of his wife and is valid if made to a bond fide 
purchaser and cannot subsequently be challenged by the wife, 


References + 


S. J., L. B., pe 19, 
: 1° L. B.,-ps 578. fi oe 
THE Lower Appellate Court has passed the following judgment in 
this case :--— 
Mi O Net sued appellant and another for the recovery of five buffaloes valued 
aat Re, 130, saying that the buffaloes are the joint property of herself and her 
husband Nga The Zan, who sold them without her consent. Appellant replied 
that the purchase was a bond fide one in the presence of lugyis and that respondent 
showed he knew about the sale because on his return after purchasing tle buffa- 
loes respondent asked him whether he had come to tersiigswith her husband. ~ 


“The Lower Court decided that the buffaloes were sold to appellant without 
the consent of respondent and decreed that appellant should pay Rs, 65 to 
respondent or retain possession of the buffaloes, ae 

 It.is not denied that the buffaloes are the joint property of respondent and her 
husband Nga Tha Zan. 1 take it also for granted that the buffaloes were bond 
Jide purchased from the husband of respondent. _ ake 

“ Now there is no satisfactory evidence to show that respondent consented to the 
sale, although I gave appellant every opportunity of furnishing evidence on the 
point. Judicial Commissioner’s: ruling No. 16 of. 1891, published at page 578 of 
Ripley’s Selected Decisions, governs this case: ‘A Burmese husband cannot sell 
or alienate the joint property of himself and his wife without her consent or against 
her will? The judgment of the Lower Court must therefore be supported. 


‘€It has not, however, been decided whether such a sale without consent 
invalidates the interest of the husband as well as his wife's. 


“In the present case the husband is zon est. He disappeared mysteriously 
after receiving the price of the buffaloes and it is the duty of appellant to produce 
him to support their claim. As the purchase of the bufialoes was bond fide and 
‘the sum of Rs. 130-evas actually paid I consider that the sale should hold good so 
far as the interest of the husband is concerned. Mr, Stevens: thinks -I should 
‘decide this case under the provisions of section 108, Contract Act, I am of opinion 
that that section does not apply to actions which have to be decided under the 
Buddhist law.. 1 will modify the decree of the Lower Court. I decree that 
respondent do pay to appellant Rs, 65 and take back the buffaloes, each party do 
Pay its own costs.” . ‘ Els Uae we tes 


Civil Revision 
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From the above it appears that the Lower Appellate Court was of 
opinion that the only law of decision applicable to the casc was 


; Buddhist law. 


This opinion is erroneous. Buddhist law, according to section 87 
of the Civil Justice Regulation,* is to form the rule of decision only 
when in a suit it is nécéssary to’.decide any ‘question regarding 
succession, inheritance, marriage, or caste, or any religious usage or 
institution. No such question arises as the main question in this 
case, though it may be a subsidiary one." - 
~The ‘present ‘case’ is ‘ptincipally governed by the law of contract, 
that is by Statute law since the Contract Act isin fotce: The rolé 
on thé’ subject 'is taid“down in sectidn 108 of that Act, which says—’ 
“ No seller can give to the buyer of goods a better title ‘te those ‘goods than he 


has himself, éxcépt inthe followihg cases") 

\ & Exception 2—If oné * several joint Owners of goods has the sole possession’ 
of them by the pefiiiisslor ‘of “the ‘co-owiiers the owtiership ’ of ‘the’ gods‘ is 
transferred to any person who buys them of such joint-owner in good-faith; and 
under vircumslances which are not such as to raise a reasonable presumption that 


the person in possession of the goods has no right to sell them.”? 
And. the jlustration to this part of the section is— . 
“(d) A, B and C are joint Hindu brothers, who own certain cattle in common. 
A is left by B and C in possession of a cow, which he sells to D. “"D purchiases 
bond fide." Ph propety isthe cow is thanslérred to DP 1 ve. Care 
“The qrcumstances’ of the’ present’ case are analogous to those of- 
the ‘illustration. “The “possession of the buffaloes ‘was with’ the 
plaintift's* husband, “fér -he~was able to ‘transfer the animals, and, 
moreover, the "Pénér#erule if that the Husband and not ‘the wife is 
the pérgon' to be céhsidered in possession of their joint propertyt 
ind ‘thé fule’ fia ‘convenient one,” which’ it’ is ‘useful to “maintain. 
Besides, withyrespect to such property as ‘cattle, the person’ who 














ald wataraly bi 


That the plaintiff actually knew in the present instance that a 
transaction for the sale ofthe catilé was going ‘forward’ between 
hef-busband and‘the defendants appears fromthe evidence that she 
asked the latter whether they Nad’ come to terms or settled’ mattets 


: ‘arally-have' charge ‘of ‘thet and'deal with them’ would "be 
the man. inne ba) Wit) he ar wee eee 


with regard to thé éattle. °°" 9. 1% 
", But even if this were not so, there can be no doubt that the hushand 
was in a position to carry out’ the transaction and to convey''a good 
title to the purchater, It would be most unreasonable, and wonld 
‘present an intolerable impediment to the ordinary business of fife, if 
no one in Burma ¢ould safely deal with a Burman about the purchase 
of ‘cattlé ot ‘other matters: within ‘the usual proyince:of.a man without 
eoing to “his” wife and’making ‘sure that he’ had her. consefit ‘to'act’ 
jn regard to cattle-dealing’ and. cattle-markets alone’ such’a'state ol 





affairs: would be clearly ridiculous. . 


- [Burma Laws Act, section 13.] © -{ . + See S. Ju L. B.; page 19. * oh 
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If the husband in this case has wronged his wife and has absconded 
with the purchase-money the wife’s remedy is against him, and not 
against the innocent purchaser who had no reason to presume from 
the circumstances that the husband had no right to sell the cattle, but 
the contrary. ee ; : ne 

With respect to the case of Ma Thi.v., Me Bu,* on which the 
Lower Appellate Court has relied, it may be observed that although 
the Court below..has quoted it it does not seem to have studied, the 
judgment thoroughly, or it would have noticed the limitations which 
the learned Judge placed on the general conclusion arrived at. The 
@dgment says in one passage— gl Re. ; i 

“ The conclusion to which I have come is that the status created bya Burmese 
Marriage th ingot give the husband.a power of, selling the joint; property of 
himpelf and, his wife except under circumstances in which. it can, be said that he is 
acting as her agent, What those circumstanges may be is a. question of proof in 
gach casd. It cannot be disputed that in many instances the: husband, manages 
the business of the family with the assent of his wife, expressed or implied, and 
where this is the case sales effected by him will bind her.” ye ‘ ‘ 

' And again, in another part of the judgment, it is said— ‘ 

“That consent (7.e., the consent of the wife) may, it is true, often be implied! 

. When the husband and.wife live together and-the. former, ostensibly with’ his 
wife’s: assent, manages the business or the..property. on behalf of both, she will 
- doitbtless: be estopped from subsequently denying that he was authorized to act 
on her behalf.” : eS k : 
:. Thus it will be seen that the general proposition cited by.the Lower 
\ppellate Court—and even that was afrived at in. the mi&st of an 
éxtraordinary conflict of opinion and authorityenis subject toftis-good 





deal.of qualification.. hs ce. See shee gees! 
. The transaction between the plaintiff's husband and. the defendant- 
applicant being admittedly a bond fide one, the Le ebeappe ie 
a good title to the cattle sold to him, and the plaintift cannot recover 
them ‘whatever: her interest in them may be, nor can ‘she recover half 
their value as awarded by the Court of First Instance. ‘The. decree 
of the Courts below must, be reversed and the plaintiff's suit dismissed 
with costs throughout. eee’ err a 





*S. J, LB, p. 578. 
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. Contract—r09, 230. 
Before F, S. Copleston, Esq. 
MAUNG BAN DU: »v, MA LON. 
Mr, Pillay—for appellant. . |. 
f-the buyer is by reason of the invalidity of the seller’s title deprived of the thing 
1, the seller is responsible to the buyer for loss caused theréby, unless a contyary © 
intion appears from the contract. : Se ets 
in agent is not personally bound by contracts in the absence of a contract to 
t effect, but a contract may be presumed where the agent does not disclose ¢e 
ne of his principal. . se 
rue plaintiff purchased some gold from the defendant, who had 
*n requested, by her sister to sell it, her sister having been request- 
to sell the gold by one -Ma Yu, who has since been convicted of 
ft of the gold. : ene: 
The Court of First Instance gave a decree in favour of plaintiff. 
is was reversed by the District Judge on the ground, to quote from 
judgment, that—. " 
As Ma Yu has admitted having received the value of the gold sold to Ban Du 
lintiff), and Maung Ban Du had every opportunity of knowing that Ma Yu 
3 responsible, as he gave up the gold -on her arrest, I reverse the order of the . 
wer Court, &c7? ee 
The Lower Appellate Court should have looked at the circumstances 
they were at the time of the sale of the gold to the plaintiff. The 
tsthat subsequently the plaintiff knew who had really got the gold 
d, and that the défendant Ma Lén had not retained the price, had 
le or nothing to“do with the liability of the defendant. Séction 
) of the Contract Act quite clearly lays down that if the buyer is, 
reason of the invalidity of the seller’s title, deprived of the thing 
d, the seller is responsible to the buyer for loss caused" thereby, 
e§s,a contrary intention appears from the contract. 
Mhere is no evidence whatever, or indegd any assertion, of such 
itrary intention. The only question is, therefore, whether the de- 
dant Ma Lon is to be treated as the seller, or only as an agent of 
alt and whether, id case she is merely an agent, she is liable 
laintiff, : 
G clendaut states. that at the time of the sale she stated that the 
d was not her own. In this she is supported by the goldsmith 
0 assisted to conduct the sale. He says defendant told him ‘that 
gold was not: hers, and that plaintiff was present. On the other 
id, another. witness for plaintiff did not hear this~statement of 
endant. re ee k 
3y section 230, Contract Act, the agent is not personally bound by 
itracts-in the absence of a contract to that effect, hut a contract is 
sumed where the agent does‘not -disclose the name of his principal. 
nif Ma Lon did say the gold was not hers, and it is not even 
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proved that plaintiff must have heard this, she did not mention the 
name of her principal Ma Yu; and supposing Maung Ban Du, the 
plaintiff, to haye known that Ma Lén said the gold was not hers, he 
may naturally have thought that either Ma Lén did not wish it to be 
thought that ehe.was obliged to sell her gold, or that the real owner em- 

loyed another to.sell for her in order to avoid her need being known. 
Ma Ln is a clerk’s wife. It was then natural that plaintiff should not 
ask the priucipal’s.name, and I could not hold that he had all the 
means of knowing the principal’s name at that time, and that, there- 
fore, the presumption under clause (2), section 230, does not arise in 
this case. The admitted fact that the gold was actually stolen gold 
docs not itsclf make it more likely that the actual seller wished to 
‘mention the name of the person she was selling for. Thus, even 
granting that defendant said the gold was not hers, a fact on which 
the Appellate Court has said nothing, I do not think Ma Lén, the de- 


fendant, can avoid her liability as the seller on the ground that she. 


was only an agent, As already said, the reasons given by the District 
Judge a reversing the Township Judge’s decision, being derived 
from proceedings subsequent to the sale of the gold, have no weight. 
They are hardly even useful as corroborative evidence to show the 
probable nature of the sale transaction. 

There is no ground for holding that because the purchase-money 
has jevee to another, the defendant should sue that other. There 
would probably be very little satisfaction to him ‘in suing a convicted 
thief: whereas Ma L6n, who sold the gold, occupies a respectable 
position and no doubt can easily satisfy a decree. | 

For the above reason, I find that plaintiff was entitled to sue Ma 
I.4n. ‘The decree of the District Judge is set aside. and that of the 
Court of First Instance is restored, with all costs against the defendant- 
respondent, : 


Matne Bay Do 


vw 
Ma Léx. 
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Before G. 'D. Bnvgess, Esq. C.S.1. 
AH’ PWIN v. ‘SEE SHONG’ FOO. 

_ Discharge of surety by éniission of creditor to'sue principal’ debtor mmtibin ‘period 

of I:mitation, 

' Bimitation Act, Schedule i, Article 8 g-~Contract of indemaiy—Tite @hen the 
Plains is actually tiamnified: : : i ae we 

: Réferenvest*: wad 
ES R. 5 Bom, 64% ; 
1.L.R., 7 Bom., 146. 
«Teds R. ‘'12;'Cal.; 330. 
1.L. RB. 12 AL, gro... 
et Russell's Reports, 38k. 

THE ‘appellant Ah: Pwin sued the respondent See Shong Foo and 
another defendant, Yang How Choy, for a sum of Ris. 3;147-8-0; -He 
descrived.: ‘himself as doing: business as Lee Hong Wah.: .This. name 
has-been. taken as -the. same as Li-Shing-Wo,. but. it: is: said: that there 
are other: partners. in the firm besides plaintiff. The respondent's 
name, otherwise: appears! as Hon Sheng Fuk, and that of-the first de - 
fendant as; ¥oéng-Hao-ts‘oi.. The latter ‘could not be found and served 
with SUCHE, so pane elected to proceed cima second: defends 
ant alone.;;. 

~The suit was dismissed on the ground that it was barred by Tiel 


‘ton; +; The appeal-is against:this decision, and: the second: ground: of 


appeal is “that the.Lowér Court was wrong in not allowing: evidence 
to be taken as to an alleged payment of Rs.:2,000 .towards.the amount — 
due on .the:. ‘memorandum ' of ‘sale by ‘the iret defendant. or. his. tay ; 
authorized agent... . - 

The plaint: states that the plaintiff sold- end delivered to the first 
defendant upon guarantee by the second defendant ten «bundles. of 
kamauks or straw hats valued at Rs. 3,300; that under the terms of 
the said salé and guarantee the defendants promised to pay interest 
at 24 per cent. per mensem if the sum of Rs. 3,300 was not paid 
within:two-months ; that the defendants had only paid Rs. 2,000, thus 
leaving a balance due by them to the plaintiff as follows :— 








; Rs, A. OP. 
1250 . Tabodwe lasan, 6th. Value of 10 bundles 
 kamauks oe we 35300 90 0 

‘Interest to 12th lasék Pyatho 1251, ‘at 2} per °- ry 

cent. one + e080 “eos 942 8 ° 

‘ " A x ‘a - emneenitbmembaannenel 
Total +. 4,042 8 0 

1251 Eyate lasék, rath, Received to account 4. 2,000 0 o 

. Bala ace fas’s 4. 2042 8 oO 
Interest to date of suit at 2 ‘per’ cent. ae 1105 0 0 
Balance due gs we we 9147 8 


atahemmemmnnmaamenentl 
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The memorandums of documents filed with the plaint was “ two 
letters by two defendants in Chinese.” The dates as cntered in the 
plaint were all originally wo years later than those noted above, and 
the second dofealant in his answer pointed out that the dates in the 
plaint did not correspoad with the dates in the documents. The 
paint was subsequceily amended and the dates altered, This 
drought the date of sale as stated in the plaint from the 14th January 
1891 back to the 5(h February 1889. The plaint was filed on the 16th 
September 182. Consequently, if the limitation of three years ap- 
plied, the suit was beyond time. : 

Thé second dcfoudant denicd making any promise on behalf of first 
defendant and decked th: decuments rclied en were fraudulently 

of fact were not gone into, however, but only 


fabricated. @: 
the question of Jaw as to the effect of the documents, assuming them 


to te genuine. ae i 

The plaintiff contended that the documents contained a contract of 
indemnity, aud the second defendant contended that they were both 
promissory notcs ia which he appeared as the principal debtor. The 
documents haye been translated by Mr. Parker of the Consular 
Service, Adviser on Chinese Affairs in Burma. They bear a date in 
Chinese answering tc seine day in January 1889, and have each a one- 
anna adhesive stamp aflixed. Exhibit A states that the ten bundles 
of hats have been received from the Li-Shing-Wo Company, “ the in- 
debtedness being for Rs. 3,300 (Mr. Yéng#Hao-ts‘oi ‘being the person 
taking delivery, the money due on the goads to be paid in full by Mr. 
Hon Sheng Fel). The goods delivered at once, but the money not 
yet paid. Jt is stipulated that the money shall be paid in full without 
fail within the first moon (about February) of A7-ch‘au. (1889), where- 
of this is witness,’ Then on the stamp is “ Hon Sheng Fuk,” and 
beyond it “his own writing.” The second document, B, after stating 
that the. ten bundies of hats have been received from the-Li-Shing- 
Wo Company, goes on to say: “It is clearly stipulated that the price 
of the goods shall be paid in full by the 15th day of the second moon. 
of Ki-chiaun (about March 1889).° If after this. date there be no 
money, then on every Rs. 100 interest will be paid at the-rate of Rs. 
2-8-0 a month. Lest. verbal agreement.be insufficient, this document 
is specially drawn up and handed to the Li-Shing-Wo shop to hold 
ag evidence,” The stamp appears thus in the translation :-— 





















“ Hon 


Sheng ce eS Heledte” task pe - 
sone for (? Yéng-Hao-ts‘oi) and makes this document.” —E,H.P. 





- Right up in the corner of. the paper is- written “Yéng-Hao-ts‘oi," 
and the Translator’s note is: “ (A Chinese merchant informs me that 


Ag Pwin 


Ue 
Sez SHone Foo, 


Au Pwin 


U. 
Sez Suone Foo, 
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‘the probable meaning of this name being written in the corner is that 


either (1) he cannot write, or (2) that he is the maker ‘and the other 
the acceptor of the bill; but I cannot guarantee either explanation— 
E.H. P.)"” Itthus appears that H6n Sheng Fuk alone signs docu- 
ment A and promises to pay the money within the first moon, there 
being no mention of interest ; and that as regards document B, he 
either signs it ‘singly or that he does not sign it at all on his own ac- 
count, but for somebody else, who may be Yéng-Hao-ts‘oi. The 
latter. document seems to be incomplete. It has been strongly urged 
for the plaintiff (appellant) that the transaction to which these docu- 
ments purport to relate was one of suretyship in which the respond- 
ent became liable for the debt of his co-defendant, and that although 
the period of limitation has expired so far as the first defendant is 
concerned the second defendant is not thereby discharged, The 
learned Counsel for the appellant has qudtedin support of his argu- 
ment the case of Ayre v. Evereti,* and the cases reported in the 
Indian Law Reports, 5 Bom., 647, 7 Bom., 146, and 12 Cal., 330, 
and has contended that the Allahabad High Court was wrong in 
differing from. the High Courts of Calcutta,and Bombay in the case 
at page 3io, 11 Allahabad. Section 137 of the Indian Contract Act 


. says that “mere forbearance on the part of the creditor to sue the 


principal debtor, or to enforce any other remedy against him, docs 
not, in the absence of any provision in the guarantee to the contrary, 
discharge the surety,” and the Calcutta and Bombay High. Courts 
have taken the view that section 137 qualifies section 134, and that’ 
the creditor is not bound to sue the principal debtor at any particular 
time. The High Court, Allahabad, has held, on the other hand, that 
section 137 is rather by way of explanation and for the purpose of 
preventing. misconception of section 135 than a variation of the rule 
of law enunciated in section 134, and that it applies only tp forbear- 
_ance during the timie that the creditor can be said to exercise a right 
which is still in existence. It may be noticed that the illustration to: 


' séction 137 seems to refer to a case well within the time of limita- 


tion, and that the language of section 134 appears to be inconsistent 
with the interpretation sought to be given to section 137 at Calcutta 
and Bombay, the section declaring that the. surety is discharged, 
‘among cther. ways,’ by any “ omission “of the creditor the legal conse- 
-quence of which is the discharge of the principal debtor.” brea 
It does not seem :improper to follow the *Allahabad case, which is. 
the latest’ decision on the subject, and these. plain words which fully 
cover the omission of the creditor to ste thé principal debtor before 
the power to sue is altogether barred by limitation. i ea 
But apart: from: this question, there is the question whether the suit °° 
is within time as against the surety.. In all the cases that have been © 
referred to it.seems clear that the suits were within time as far as the 
sureties were concerned, though they were beyond time as regarded — 


* II Russell’s Reports, 381, 
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the principal debtor. In the case at 5 Bom., 647, there’ was a special 
point of limitation under the Dekkhan Agriculturists’ Relief Act which 
made the surety liable after the ordinary period of limitation had ex- 
pized against his principal. And so in the other cases. The learned 
Counsel for the appellant thought that this was not so in the English 


Aun Pwin 


UV 
Sex Suone Foo. 


case; but apparently it must have been, for the beginning of the re-_ 


‘port states that a verdict had been recovered ‘at law and the surety 
then filed his bill for relief in equity. In this case the appellant has 
to show that his suit is within time, and he relieson Article 83 of 
Schedule II of the Limitation Act, which gives a period of three years 
in a suit ‘upon any other contract to indemnify” from the: time 
“when the plaintiff is actually damnified,” the.other suits referred to 
being by a surety against the principal debtor and against a co-surety. 
His learned Counsel has been unable to cite any case in which Article 
83 has been held to apply to circumstances such as the present, but 
he has argued that the article must apply’ generally to suits on 
guarantee other than those specified and that the time when the 
plaintiff -was actually damnified must be taken as that when his loss 


became irreparable, as for example, by the death or insolvency of the 


' principal debtor, and in this instance by his absence from the jutis- 
diction and the expiry of tlie period of limitation. If this contention 
were correct it would follow that a creditor could, if he chose, double 
the ordinary period of limitation for the recovery of a debt where 


‘there is a surety by the simple expedient of omitting to sue the prin-— 


cipal debtor till the suit against him cannot be brought because it is 
time-barred, and it may safely be taken that the law has not placed 
and has not intended to place sureties in that position. Supposing 
that Article 83 applies to the circumstances of this case, I have no 
hesitation in finding that the time when- the plaintiff was actually 
damnified was the time when the money fell due and was not paid, 
and that under this article the suit would be barred any way. But 
in my opinion the documents filed are, upon a proper construction, 
promissory notes, and the article of limitation applicable is Article 69. 
By section 128 of the Contract Act the liability of the surety is co- 
extensive with that of the principal debtor, and if the documents are 
_ binding upon both the defendants jointly the period of limitation is 
exactly the same in respeat of each, and so the suit is time-barred 
against the respondent on that ground. 

- Lastly, as to the alleged payment of Rs. 2,000. Section 50 ‘of the 
Céde of Civil .Procedure requires that “ if the cause of action ‘arose 
beyond the period ordinar‘ly allowed by any law for ‘instituting the 
‘ suit, the plaint must show the ground upon which exemption from 
such law is claimed.” As the suit-was originally framed no exemp- 
tion from limitation was claimed because the dates were made two 


years later than what they really were. When the plaint was returned. 


for amendment and the dates were altered, the opportunity was not 
taken, as it might have been, for claiming exemption on the ground of 


Ax Pwis 
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Ts “ & 
the. payment. of the Rs, 2 009, and the reason | appears distinctly. from 
the.judgment of the Lower Court, where.it is stated: “It is ries 
that the Rs./2,000: was: received not from either defendant ‘but™ 
another: ‘party, a and .there ,has. been no argument that as ti that 
payment the claim is not-barred.’’;. 

. Che learned Counsel for: appellant has asked this Court tovilttewthe 
plaint-to be, amended now, but in the-face of this statement “of @he 
J.ower. Court.-it..does not:appear proper that the plaintiff should#se 
allowed to: amend.-his.. plaint a second ‘time and to set up a’ casésfor 
avoiding limitation, which, he deliberately abstained from pleating: 
when the: question. of limitation was under-discussion..... His savtionsin 
getting the plaint.-admitted:in the first. instance by making:the “dettes 
throughout Jater: than .the -true:.ones.by two years. is:open.to: grave 
suspicion, and he has:no claim. to be allowed to make furthers uchEages 
on the. ground of:mere accidental. mistake... 

. consider therefore :that the appeal. fails on-both the exoune put 
forward, and that it must be dismissed with costs. 
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Section 11—~ see also page 200. 

Section 25—see also page 466, 

Sections 43, 146—see also page 354. 
Section 45-—see also page 204. 

Section 60—see also page 635. 

Section rog—see also page 615. 

Sections 133, 135, 230—see also page 4703 
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Section ro--see page 253, 


1896.] UPPER BURMA RULINGS, 318 








Creditor. 








Creditor. 


Before G. D. Burgess, Esq. C51. 


HALEEMA ay uae Next rriexp MOOLA DAWOOD vo, MAHOMED 
JEEBHOY. 
Fraudulant settlement to. defeat or delay creditoys~-Burdey of proof-—Applica- 
tion of principles of equity adopted in English law. 
References : 
LL. R., 10 Call, 616. 
4 Mad. H.C., 84. 
12 W. R,, 137. 
1, L.R., 2 All, 8o7, 
Lik, : Borm,, go. 
LT. R., 8 Al, 198. ; 

THis appeal is against a decree of the Civil Conri, Mandalay, de- 
claring the plaintifi’s right to attach a piece of land with buildings on 
it in execution of decree irrespective of a deed of gift, 

The land had previously heen attached, but the attachment had 
been removed in execution proceedings because the defendant-appel- 
lant was in possession under the deed of gift. 

The deed of gift is challenged as being void against the plaintiff- 

“respondent by reason of the donor Ma Pu’s indebtedness to the plain- 
tiff at the date it was made, and by reason of the transfer being in 
fraud of creditors; and it is alleged that the deed of gift was fraudu- 
lently executed to defeat plaintiff in executing any decree against the 
property. 

Ma Pu is the mother of the defendant-appellant, a minor, and the 
deed purports to have been executed in consideration of natural love 
and affection, She had been living with the child’s father, but a dis- 
agreement took place, and she left him and went away with a Burman 
to Shwebo, 

The plaintiff-respondent had supplied Ma Pu with corrugated iron 
roofing which she used in the construction of the house in dispute. 
He sued her for the amount and obtained a decree ex parte. The 
amount claimed was Rs. 209-11-0, which included interest. With 
costs the debt now comes to Rs. 240. The value of the house is be- 
tween Rs, 1,coo and Rs. 1,200. Besides this house Ma Pu had anc- 
ther, of which she also made a gift to her daughter. 


The gift of the house in dispute*was made on the oth of June 1892 . 


and the plaintiff’s suit for the price of the materials supplied was in- 
stituted on the 16th of June. 


There is @vidence that, apart from the immoveable property, the . 


donor, Ma Pu, was‘in. good circumstances and possessed of gold jew- 


ellery and diamond rings. The value of this evidence has been. 


questioned in appeal, but the Lower Court accepted the witnesses as’ 
trustworthy, and it is stated in the judgment that “the evidence on 
the record shows she was at Shwebo and evidently well off.” 

; : 42 


Civil Appeal 
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1893. 
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but on the general circumstances of the case. 
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_ The plaintiff was aware of the alienation of the immoveable pro- 
perty in October, but he did not proceed to attach the house till the 
following February. The reason he gives for this delay is fear of the 
defendant’s father, Moola Ismail, the bazaar lessee, of whom he was a 
tenant. He was told-by Hadji Hossain, a man of the Moola’s, that 
if he attached the house, he would be treated like another tenant upon 
whom s:vere pressure had been put. But Hadji Hossain says that 


‘this was merely a joke, and that he was not told by the Moola to make - 


the threat. There is nothing to connect Ma Pu with this communi- 
cation. ‘The suit was for money due and was on the Small Cause side, 
but the plaintiff got the decree transferred to the superior side of the 
Court on the ground that the judgment-debtor had no moveable pro- 
perty within the juridiction of the Court, These are the principal 
facts in the case, and on them the Lower Court has allowed the at- 
tachment of the house and land. The judsment appears ¢ontradic- 
tory, and it is difficult to understand the precise conclusions to which 
the Court has come.’ Properly the case might go back for a. distinct 
finding on the point really in issue. The judgment says :—_ 

The result of refusing to attach this property in execution of the debt would be 


. to give the minor child of the judgment-debtor ‘the judgment-creditor’s materials 


without payment for them, this result having been brought about by the joint 
action of the parents, the agent ofthe father of the child defending this suit as the 
guardian of the minor, and in the interest of the father in order to remain this une 
fair advantage to the minor at the expense of the judgment-creditor.....ucrececes, 


. ssesceeeseesees The issue is not whether the deed of gift is a void document, only whe- 


ther as against the plaintiff in this suit it is void by reason of the judgment-debtor’s 
indebtedness to him for the materials which were put at his expense into the house 
and in that restricted sense on the, facts in evidence the deed no doubt is, and 


‘should not be allowed to stand between plaintiff and attachment by him in execu- 


tion.” ,. 
In the argument in appeal the decree is not supported on this ground, 
The case comes under the rules of justice, equity, and good con- 
science in accordance with sub-section (2) of section 87 of the Civil 
Justice Regulation.* F 

Where the Transfer of Property Act is in force the law would be 
that laid down in section 53. Ylsewhere the Courts would doubtless 
be guided by the principles. which have been followed in England. 
In the case of Abdul Hye v. Mir Mahomed, Mozaffar Hossein, and 


i another,t the Privy Council said in their judgment :-— 


“By statute 13, Eliz. ¢. 5, all covinous conveyances, gifts, and alienations of land 


.. or goods whereby créditors might be in any wise disturbed, hindered, delayed or’ 
‘ defrauded of their just rights, are declared uttérly void.. - : 


““ Whether or not that statute (which may not extendto or operate in the mo- 
fussil in India) is more than declaratory of the comimon law, so-far as it avoids 


" transactions Intended to defraud creditors, there seems to be no doubt. that its 
’ principles and the principles of the common law for avoiding fraudulent convey 


ances have been given effect to by the High Courts ‘of India, and have properly. 
guided their decisions in administering law according to equity and good con- 
science.” * + Se : Ee nae ; kee 





+ [Burma Laws Act, section 13.) | +1.L.R., ro Cal., 616. 
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Reference has thercfore been properly made in argument to the 
law applicd in England as stated’in Snell’s Principles of Equity and 
Story’s Conunentaries on Equity Jurisprudence. These authorities 
show that a voluntary. settlement is not held to be .invalidaicd for 
mere indebtedness, but that there must be an inteption to defraud or 
soriously delay creditors and that such is the effect of the settlement. 
. There are also several Indian cases on the subject besides that al- 
ready quoted. Among them may be mentioned those repcrted in 
4 Mad. 11, C., 84; 12 W.R., 137; 2 All., 891 ; 4 Bom,, 70, and 8 All, 178. 
In the third of these cases the donor had reserved no property to him- 
self within the jurisdiction of the Court, but the High Court was cf 
opinion that the fact that the plaintiff was deprived of the power of 
proceeding against property in his owu neighbourhood for satisfac- 
tien of the debt was too insignificant a consideration to stamp the 
gift with fraud. In the fourth casc the High Court of Bombay put 
upon the judgment-creditor, the plaintiff, the burden of proving that 
the order raising his attachment was wrong and that the transaction 
impugned by him was colourable. ; 

Here the plaintiff-respondent is in a similar position, and.it appears 
to be incumbent upon him to show that the gift he challenges was not 
made boné fide, but with the intention of defeating or delaying his 
claim. But, so fax as the evidence: goes, the gift seems to have been 
made dond fide, for when the mother, Ma Pu, was leaving her daugh- 
ter after forming a new union it was reasonable that she should pro- 
vide for hex daughter's support, and there is apparently no reason for 
supposing that she did not absolutely transfer the propert® and com- 
pletely part with her own interest in it. There thus appears to have 
been good consideration for the gift. On the other hand, the amount 


of the debt was small and no other debt is shown to have existed. 
The evidence is that Ma Pu left herself possessed of means, and of? 


such means as would have been ayailable to meet the debt. 


The plaintiff never put her solvency to the test by trying to exe- 


cute his decree on her moveable property. His delay also in exe- 
cuting the decree for several months after he became aware of the 
gift of the immoveable property must, inthe absence of anything to 
connect the donor with the alleged cause-of that delay, be taken into. 
consideration, if itis not actually treated. as an acquiescence in the 
alienation which the plaintiff should not now in equity be permitted to 
go back upon. <a 

On these considerations, 7 think that there is not enough to show 
that the settlement on defendant-appellant was fraudulent against cre- 
ditors and is liable to be set aside. “The plaintiff is therefore not cn- 
titled to attach the property included in the gift to appellant, and the 
decree of the Lower Court must be reversed with costs in both 


Courts. 


Haters 
v. 
ManomeEen 
Jeeznoy, 
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Before G. D. Burgess, Esq C3S.1. 
MA MA GY1 2. SUKRAM MUNEE LALL. 


Transfer of property with view to defeat creditors—Want or insufficiency of 
consideration—Natural presumption ‘of honesty and fair dealing not to be 
overcome by civcumstances of mere suspicion but cujdence required sufficient - 
‘to satisfy aveasonable mind of existence of fraud, 

References : ; : 
gt Hani) Jurisprudence, section 369 (First English Edition). 
24. 
11 W. R; os toads 
22 W. R, 124: aha 
Tuts appeal is against the décree of the Léwer Court declaring <er- 

tain property the attachment on which had been removed at the in- 
stance of the defendant to be the property of the judgment-debtor 

Sheikh Ahmed. : ’ Vantin 
The judgment-creditor, the. present plaintiff, had obtained a decree 

of Rs. 8,294-8-0, principal and interest, with costs, in the Court of the 

Recorder of Rangoon, and the decree was transferred to Mandalay for 

execution with a certificate of partial satisfaction to the extent of 

Rs. 3,608-8-0, The debt represented a loan of money to Shéikh 

Ahmed by the plaintifi on the pledge of'a parcelof rubies, The sale 

of the rubies realized only the sum of Rs. 3,608-8-0, or little more 

than half thg amount (Rs. 7,000) which was raised on the security of | 
the stones. The judgment-creditor then preceeded against the other 
property of Sheikh Ahmed and attached the property now in dispute, 
eae of two holdings in the town of Mandalay with buildings on 
them. : e 
The defendant produced a registered deed of sale, and the Court 


' thought that this should be set aside in a regular suit—if that could be 


done—and removed the attachment. It is said to ke the practice to 


_accept registered deeds as conclusive in this way, but any hard-and- 


fast rule in such a matter is inconvenient and should not be maintain- 
ed, as it is liable to cause difficulties and perhaps hardship in regard 
to the imposition of the burthen of proof and in other ways. Sheikh 


’ Ahmed’s wife’s' mother was half-sister to defendant, Ma. Ma-Gyi, and 
_ she was brought up by her and-by another half-sister. Sheikh Abmed. 


is also living with the defendant. i 


~. In challenging the transaction between Sheikh Ahmed aud defend- — 
- ant concerning the property in dispute plaintiff had to call Sheikh 


Ahmed as his principal witness, which has. naturaliy put-him .in an 
embarrassing and difficult position. The defendant herself was not 
called by either party, and there has been a. good deal of contention. 


_ as to whether she’ should have been. made a. witnesS, and,. if'so, by _ 


which side. a ; m ae) Red 
The plaintiff contends that there was no consideration for the trans- 
fer of the property, and that the deed of sale was executed in fraud of 
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creditors, and he relies for proof on the relationship between the 
parties and the general circumstances of the case. The judgment- 
debtor borrowed: the 7,000 rupees from plaintiff on the 24th July 1891, 
and the deed of sale to defendant is dated the 27th March 1892. The 
judgment-debtor has also admitted other debts, amounting to upwards 
of 5,000 rupees, but he says Rs. 3,000 of them was contracted after 
the land was sold. ar ee 

The land, with another piece costing 500 rupees, was acquired by 
Sheikh Ahmed for over 8,000 rupees, and it was sold to defendant for 
2,000 rupees, but ‘Sheikh Ahmed stated that he had no chance of get- 
ting more than 2,000 rupees, and that it was only worth 3,000 rupees. 
He also explained that he owed defendant @o rupees which mounted 
up, with interest apparently, to over 1,000 rupees, and that this debt 
was wiped off in the transaction, although only 2,000 rupees was men- 
tioned in the deed of sale. Raman Chetty, to whom the land was 
mortgaged for 2,000 rupees, put the value at about 3,000 rupees, and 
_ considering the falling off in the value of Jand in parts of Mandalay 
town it is not extraordinary that the price alleged should be accepted. 
The question is whether any such price was really paid or whether the 
transfer was merely a pretence and blind for the purpose of screening 
the property from the attempts of creditors to make it liable for the 
owner's debts. The plaintiff has been able to show that on the very 
same day that the land was redeemed from the mertgage to Raman 
Chetty, the 26th March 1892, on which day the defendant’s case is that 
she paid 2,000 rupees for it, and also advanced Rs, 242 to clear off 
interest due to the mortgagee, Sheikh Ahmed took a loan of 2,000 
tupees from Raman Chetty on a promissory note and a pledge of a 
ruby, and the suggestion made is that the mortgage was paid off with 


the Chetty’s own raoney and not with defendant's. The Chetty was 


unable to say which transaction took place first that day; but in his 
books the loan by him is entered on the page preceding that on which 
the payment to him of the mortgage money is entered. The entries 
are copied at night froma rough sheet kept through the day, so that 
there is a possibility that the exact order of the transactions was not 
maintained, but the probability would be the other way. 

‘The coincidence is of course remarkable, but, as the learned Advo- 
cate for appellant has pointed out, the Court below has omitted to 
notice that on the evidence as it stands the mortgage debt could not 
- have’ been’ paid off with the. 2,000 rupees borrowed from the Chetty, 
' because: Sheikh Ahmed states that -he did not take away the 2,000 
rupees but only Rs. 1,250, the balance Rs. 750 being paid to the 

Chetty: for interest due’‘on two promissory. notes, one for Rs. 8,700 

and the other for Rs. 1,000. The remainder of Rs. 1,250 Sheikh 
‘Ahmed says he paid tc one Ko‘Kyé at his house. . The. Chetty was in 
Court with his accounts, and if this story was untrue Sheikh Ahmed 
could have been contradicted on ike ‘spot, but the Chetty was asked 
nothing about the matter. No questions were put on the point in 


Ma Ma Gyt 
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s-examination, the defence, of course, being willing to accept this 
y, which thus stands uncontradicted, as part of the evidence for 
dlaintiff. No doubt SHeikh Ahmed’s own interest in the matter is 
irent enough, and the plaintiff was hampered in having to deal 
him as his own witness ; but this was a point in which the means 
pplying a test were ready at hand and the responsibility for not 
ying them rests with plaintiffs. The result is that on the evid- 
‘on the record it must be taken that the sum of Rs. 2,242 paid 
ear off the mortgage at least Rs. 992 came from some other source 
,the money lent by the mortgagee himself. . Consequently it is 
ble that the rest of the money, Rs. 1,250, was procured, as 
kh Ahmed says it a 2 from the defendant. Some. evidence has 
produced to show that defendant has no means.of her own and 
spendent on Sheikh Ahmed and his wife for her support, but it is 
weak description and the witnesses appear to have little or no 
“ledge of their own on the subject. She is said to do‘no work, 
she is an. old woman, and her appearance corresponds with the 
which she stated in this Court-—~75 years. . 


ie Chetty states that a day or two before the mortgage was 
iarged. he having caade demand for the interest, which was in 
rs, oheikh Ahmed told him that defendant would take over the 
erty and pay him, and he would then pay the Chetty. The Chet- 
oes not throw any doubt on the possibility of this arrangement, 
he says nothing about the 2,000 rupees being borrowed to carry 
t. He states that he was not told for what purpose the 2,000 
2s was borrowed, nor did he ask. The defendant is at least the 
t of a houge the-value of which is put by Sheikh Ahmed at 1,500 
»s—a statement which seems to be uncontradicted. In the next 
, the only evidence of. Sheikh Ahmed’s circunstances at the time 
e transfer. is what he has given himself, and he declares that he 
then in solvent circumstances and able to pay in full every rupee 
wed. It is plain that he was as a matter of fact in possession 
ruby upon which he was able to raise 2,000 rupees. There is no 
nce that he was under pressure for any debt except the interest. 
ie mortgage. It.is suggested that Sheikh Ahmed was providing 
st the results. of the discovery of the insufficiency of the value of 
ubies that he had pledged for thé loan of 7,-00-rupees from plain- 
out on this point.again there is no evidence. There is nothing to 
that any such discovery had been made, and it. is possible that 
nistake -as to the value’ of the rubies pledged, if there was any | 
ke at. all—as to. which there is nothing to go’ upon except the. 
chat they sold: for about half the amount of the loan, which may 
‘been due to circumstances susceptible of explanation,—was a 
ke. of which the judgment-debtor was ignorant. at the time when 
irted.with the property in question. The plaintiff presumably 
ed himself when he accepted the rubies that they afforded an 
2 cover for the money he adyanced on them and the interest 
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that he charged on such advance. Weight is undoubtedly due to the 
arguments put forward for the appellant that the plaintiff did not lend 
his money to the judgment-debtor on general credit but on the secu- 
rity of specific moveable property handed over to the lender, and that 
the borrower was thereby left at liberty to dispose as he chose of other’ 
assets which it was not contemplated would be required to make good 
the amount of the loan; and that if Sheikh Ahmed -meant to effect a 
fraud he might be expected to have transferred the property in dis- 
“pute sooner, and also to have put a larger sum rather than a smaller 
in the instrument of transfer as the consideration for which he parted 
with it, 

The deeree obtained by plaintiff against, Sheikh Ahmed is dated 
the 11th April 1893, or more than a year after the date of the deed of 
sale to defendant. The rubies, according to the certificate from the 
Recorder’s Court, were sold in execution of the decree, and it could 
not be definitely known what they would fetch till they were sold. 
It is therefore no more than a suspicion or surmise that the judgment- 
debtor was disposing of his. land to avoid the consequences of the 
discovery of the bad bargain which he had induced the plaintiff to 
make, and there is nothing beyond the fact of the relationship of de- 


fendant to the judgment-debtor’s wife and the ‘fact of their, living “iit** 
the same house to indicate that the defendant could have any know- - 


ledge that the judgment-debtor’s motive in disposing of his land was 
to defeat the remedy of his creditor for the recovery of the loan made;” 
If there were any such knowledge the mere payment of a valuable 
consideration would not protect the transaction. In Story’s Equity~ 
Jurisprudence, section 369 (first English edition), it is stated— oe: 
“ Cases have repeatedly been decided in which persons have given a full and fair 
price for goods, and where the possession has been actually changed ; yet, being done 
for the purpose of defeating creditors, the transaction. has been held fraudulent, 
and therefore set aside. Thus, when a person, with knowledge of a decree against 
the defendant, bought. the house and goods belonging to him, and gave a full 
price for them, the Court said that the purchase, being with a manifest view to 
defeat the creditor, was fraudulent, and—notwithstanding the valuable considera- 
tion—void. So if a man should know of a judgment and execution and, with a 
view to defeat it, should purchase the debtor’s goods, it would be void ;- because 
the purpose is iniquitous.” 
But here no such circumstances existed, so far as the evidence goes, 
- when the sale to defendant was executed. The learned Advocate for 
appellant has argued that it is not enough that there should be a pro- 
bability that fraud may have been committed, but that there must be 
' proof of fraud, and-has referred to the cases reported at. page 24 of 6 
W.R., Privy Council Judgments; 22 W.R., 124; and 11 W.R., 482. 


‘The first two of these have not much bearing on. this case except-as | 


‘to the insufficiency of mere suspicion, as they- relate to dealings with 


“the property which was the subject-matter of the original suits. In | 


the last case the following remarks were made :— 


" “Tt is a trath confirmed by all experience that in the great majority of cases 
fraud is not capable of ‘being established by positive and express proofs, It is 
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by its very nature secret in its movements, and if those whose duty it is to investi- 
gate questions of fraud are to insist upon direct proof in every case, the ends of 
justice would be constantly, if not invariably, defeated. .We do not mean to say 
that fraud can be established by any less proof, or by any different kind of proof, 
from what is. required to establish any other disputed question of fact, or that 
circumstances of mere suspicion which lead to no certain result should be taken 
as sufficient proof of.fraud, or that fraud should be presumed against anybody in 
any case ; but what we mean to say is that in the generality of tases circumstantial 
evidence is our only regource in dealing with questions of fraud; and if this evi- 
dence is sufficient to overcome the natural presumption of honesty and fair deal- 
ing, and to satisfy a reasonable mind of the existence of fraud by raising a counter 
presumption, there is no reason whatever why we should not act upon it.” 

These observations may be applied’ to the present circumstances, 
If there were anything to show a connection between the disposal of the 
property and the bad barg&iin of the plaintiff in regard to the rubies, or 
between it and the owner’s indebtedness to other creditors, there 
would be something to go upon, but: there.is nothing to make out 
either one or the other. So far as the respective dates and the cir- 
cumstances proved indicate the transaction might have been a per- 
fectly legitimate one. There must apparently have been some valu- 
able consideration given, and there is nothing to rebut the evidence 
that the consideration was that mentioned in the document itself and 
the further sum stated by the judgment-debtor. E 
_ The land seems to have been swept by one of the fires that have 
occurred in the town, and at least one of the buildings on it is spoken 
of as burnt.: This is apparently the reason why there has been no 
evidence given of active possession. But the defendant produced the 
title-deéds relating to the land and her possession was admitted on be- . 
half of plaintiff.in the proceedings for removement of attachment. 
Thus even the suspicions that might attach to the transaction are of 
a vague and indefinite kind, and they are certainly insufficient to 
overcome the usual presumption against the existence of fraud. On 
the evidence the defendant is entitled to retain the property in dis- 
pute as having been purchased by her, and the decree of the Lower 
Court declaring it to be not her property but Sheikh Ahmed’s must 
be reversed with costs in both Courts. ~ ; 
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Bear G. D. Burgess, Esq.,, CSL, 
MAUNG PO SAW axp MAUNG PO MAUNG 2. MAUNG BA LA, 


‘Respective rights of two adjacent riparian proprietors of land to the land in. the-. 
bed of a'stream situated between their respective holdings (Land and Revohue i 
Regulation, section 23). | os 
The parties were adjacent riparian proprietars Jf land. The diccute: eden’ 

them was as to-their respective rights to the land which was in the bed of a stream ‘- 

situated between their respective holdings and which the plaintiff had worked for. 
four or five years. ~ 
The first question that seemed to arise was whether the.land in disputes the: bed. ; 
‘of the stream, was the subject of private right or not. Section 23 of the e Land 
‘and: Revenue Regulation included as State land—- 


* (ey islands and alluvial i in rivers ; a a : Pg a 
oe. “(d) wasteland .* * San tee 


’ and the question to be answered was sfierier the land i in disp ute fell dee one - ‘Or. oa 


'. other of these Beerssptionss or under any other of the descriptions. “given . in “the. ~ 


section. ee 
‘Secondly, if it did so, the question was whether the plaintiff by. right. of fst, . 


eccupancy was‘entitled to recover. 


The Lower Appellate Court found that the land was no man "S ‘and, ‘which per. ee 
haps meant that it was State land. iy 
If the land was not State land the further question had to be divecattied, what’. 
were His respective rights of riparian owners in such circumstances :as the. * 
present ca 
As no issues had. been fixed on this point, however, . the evidence could. not, ‘be Es 
complete. - 
The: decree of the Lower Appellate cal was therefore set sshd and te- -heating 





_of the appeal was ordered, 


References : 
Blackstone, Vol. [, Bk. II, Ch. X{11 (Stephens’ 6th dition). 
Broom’s Commentaries on the Common hawt, p. 853 (8th Edition}. 
24 W. R., 317. ; 
_ THE Court of First Instance drew only one issue in this case, 
namely, whether the land in dispute was included in the mortgage by 
one defendant.to the other, and then proceeded to dispose of the case 
on a different point. ; 
The Lower Appellate.Court again has decided the case on quite 


:” another ground as: to which no issue was dramed and as-to w hich. little. 


or no evidence was taken. -. a3 

‘The case‘ is therefore in an uasatistactory position’: at present. 

_ The trial. hasbeen cenfuséd by the reference,to the mortgage: 

' The mortgageé a and mortgagor are both parties as defendants, and 
‘there is no real question as tc what was mortgaged. All interests on 


~ that side. ate-represented. The point truly in dispute between the 
» parties is as to their respective rights to the bed of what.for want.of a 


more appropriate word in English. we may call a stream or watercourse. 


' It -appears*that the water of the river yearly rises and flows up a yo or. 


depression i in the soil, When the river falls so does the water in this 
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“hollow till it entirely disapppears. It would seem that-there is some 
coarse grass and perhaps some bushes growing in the space occupied 
‘by'this yo or chaung-yo, 

. The plaintiff hag land on one side of the stream and the defendants 
on the qther, that is, they are adjacent. riparian proprietors. The 
plaintiff for four or five years or so has been cultivating the bed of the 
_sttéati betweeh the two holdings, but the defendants have now inter- 
, feted), aud thé dispute between them is as to their respective rights... 

“phe: first question that seems to arise is whether the land in apt 
"the hed of the stream, is the subject of private right or not. Section 
23: ‘of the Land and Revenue Regulation. includes-as State land — 

, Rey islands and alluvial formations in riv ers ; bg 
+ ta) Westeland F‘« © F,% 
and the question to be answered is whether the land in dispute fatis 
under ¢ one or othcr of these descriptions, or under any other of the 
degcsiptions-given i in the section. 


“Secondly, if it does so, the question is whether the plaintiff by right 


of first. occtypanicy is entitled to recover. : 

‘The Lower Appellate Court found that the land was no man’s land, 
este pethaps: it meant something to the same effect as that it was 
' State land, but it gave the parties no opportunity of tendering evi- 
“dence qn the point one ‘way or the other, 

If the land is not State Jand, the further question has to be deter- 
“mined; what are the respective rights of riparian owners in such cir- 
cumstances as the present ? 

“The Lower Appellate Court discarded the evidesce on this point on 
the: round of inconvenience, but that was no sufficient reason for 
overlooking the matter, As no issue had been fixed, however, the 
evidence could not be complete. 

Apparently the contention for applicant-defendants j is that the re- 
cognized Soundary line in such cases is the mark finally left by the 
_water as it drice up at its lowest ebb. In fact, the water is treated 
practically as if still there, and the proprietors of land on one side and 
the other take up the portion of the bed left iy the subsiding water 
as far as its last faint trickle. 

This is quite an intelligible rule, even though the final channel may 
vary a little from year to year. There is nothing to prevent such final 
channel and dividing line from being. distinguished and no reasonable 
objection té its being followed, - If there is.a clear, certain, and well- 
established customi of the kee alleged, it ought apparently to have 
effect given to it. .  ¢ aa 

The English law on sucha auitect as the present is‘stated in Black- 
stone Stephens’ 6th Edition, Volume I, Book 1], Chapter XIII; and 
in Broom’s Commentaries on the: Common Lav it is said, page &53 
8th edition, “-the rule is that primd facie the proprietor of act 


* 24 W.R., 317. =z 
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“ bank of a stream isthe proprietor of half the land covered by the 
“stream.” In India “the bed of a flowing stream may be the pro- 
“ perty of a private person,”* and the conditions are somewhat differ- 
ent from those in England owing to physical causes. When there is 
legislative provision on the subject, the matter must be settled either 
by custom or by the rules of equity, justice, and-good conscience. 
‘The appeal has not been correctly disposed of in the Court below 
for the reasons indicated above, and the decree will accordingly be 
the foregoing obsérvations. 
. Costs to follow the final result. 


set aside, and the appeal will have to be re-heard in accordance’ with 





ee eee eee” 
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Before G. D. Burgess, Esq. Sl. 
MAUNG THA ZIN axyp MA.SHWE THIN ». MA IN. 


Mr, CG. S.Pillay—for appellants. | Mr. Hirjee—for respondent. 


Twingas and twinsayos—Peculiar rules of succession among the owners of the 
vight of digging for petroleum oil at Yenangyaung-——Custom—Huidence-— 
Cruil Courts Regulation—Lana suit—Immoveable property. : 


Held—that a suit to decide rival claims to the right of obtaining licenses to dig 
for petroleum was not barred in the Civil Courts by the Land and Revenue Regu- 
lations as Government was no party to the suit and would not be bound ‘by the 
décree, which would only go so far as to settle between the private parties them- 
selves what their respective rights were. Whether Government should choose to re- 
pope the alee of either one or the other would be quite an independent matter. 

he Lower Courts were divided in opinion as to whether the right claimed was 
of the nature of an interest in immoveable property or not. Assuming that the 
claim to the aye or ti in dispute rendered the suit a land suit, and that a 
second appeal lay under the Civil Courts Regulation, the point for determination 
was whether the appellants had succeeded in making out a better title to the ayo 
- than the respondent who had been in possession for some years. - - 

The appellant, Tha Zin, son of the daughter of Ma Pu Le, the last undisputed 
owner, after an amendment of the plaint, claimed, to have been dispossessed by 
the respondent, but there could be no doubt whatever that, as the Courts below 


had found, he had entirely failed to make out any case for. himself.. The éyo was 


what is called a female ayo, that is, a right the succession to which is confined 
to females, and it was clear that under this: rule the respondent succeeded to it 
and that she was in possession in 1249, when she obtained certain’ well licenses, 
though it was contended that it was allowed to be done by her as it was then done 
errpneously in the case of any outsider. The respondent had undisputedly been 
in possession, since 1252, and the original plaint admitted the succession by the 
respondent, and there could be no reasonable doubt from.all the evidence that she 
“gnespnced in due course upon the death of the previous holder of the ayo, Ma Pu 
e, in 1247. F ~ , : : 
The only really important question was that put: forward in the original plaint, 
_ namely, whether Ma Thin, secord appellant and originally sole plaintiff, the 
daughter of Tha Zin, who was born in 1251, as the direct descendant of Ma Pu Le, 
acquired, on‘birth, the right of ousting respondent as a more distant and col 
lateral relation, : . / : 
It appeared that a female descended from a male might succeed to a female 
ayo, for respondent herself seemed to have derived her descent from-a male ; but 
that a female nearer in blood could oust one more distant in blood, already in pos- 


session, there was little or nothing to show. Some witnesses for plaintiffs spoke | 


of such a custom as understcod in.their opinion, but they were not disinterested 
persons, and they were unable to quote any actual instance of such a custom 
except one, aiid that a doubtful one. That was the solitary case brought forward, 
andait had not been shown upon what principle precisely it had been‘ decided. 
Held—that, under the’circumstances, there was-no sufficient proof‘of a certain, 
invariable, and, clearly estzblished custom, and* thatyas the burthen of proof lay 


‘on the plaintiffs, their suit had rightly been found to have failed. - 
' Yuagment of the Court of First Instance. 


This is:a suit to recover a ¢winsayoship, ae 
The-plaintiff’s: case is that this ayo was owned by Ma Pu Le, . At her death, 
the first plaintiff Maung Tha Zin was the only direct issue surviving, and the ayo 


Ny 
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Maune THA ZiNx consequently. passed to him by the law of inheritance. This was in 1247 BLE. 


U. 
Ma In, 


(1885). In 1252 the Government had registers of ¢wixzayos prepared, and the 
name of the defendant was.then entered as successor to Ma. Pu Le. The first 
plaintiff was absent at this time, but when this came to the knowledge, he entered 
a protest, but it was rejected. The defendant has no claim or title to this ayo, 
and plaintiffs ask that the ayo be made over to them. 

The defendant, by her written statement, denies that the plaintiff ever had this 


_ayo, It passed to her in 1247 at Ma Pu Le’s death and has beea in her posses- 


sion ever since ; consequently the plaintiff's claim is barred by limitation (clause 
120 of Schedule II. of the Limitation Act). As being ¢winzayo the defendant got 
Seven grants in 1249. ce ; 

Secondly, that this ayo is a female ayo and therefore the first plaintiff being a 
male could not inherit-it. Plaintiffs den, that this ayo passed to defendant in 1247 ; 
admit that defendant got seven grants in 1249, but at that time any person, 


- whether ¢wznzayo or not, could get grants, and the fact of her having got these 


Seven grants is no evidence of her being a twinsayo. With regard to the ayo, 
plaintiffs admit that it is a female ayo, but as Ma Pu Le left no female issue, the 
first plaintiff succeeded to the ayo (the second ‘plaintiff, Ma Thin, daughter of first 
plaintiff, had not then been born). : oF . 


The following issues were framed, by consent :— 


(1) Did this ayo ever come into the plaintiff's possession after the death of 
Ma PulLe? 

(2) Did this ayo pass to. the defendant in 1247, and has it been in her pos- 
session ever since P onaaaes <a 

(3) This ayo being admittedly a female ayo, was. the first plaintiff (a male) 
entitled to inherit it ow Ma Pu Le’s death, or was the defendant en- 
titled to inherit ? 


The tree of descent showing how the parties are related is admitted by both 
sides to be correct. ee 

The first plaintiff, on examination, states that.on Ma Pu Le’s death the ayo 
passed tohim. He had to pay all debts left dueby Ma Pu Le, In 1252 he heard 
that the defendant had got possession of thisayo, Atthat time he had one ayo 
which had come to him from his grandfather. 

He made application for well-sites in 1891, but none prior to that. 

Eight witnesses have been called for the plaintiff :. 

Ma Min Dwe’s evidence relates to the custom in regard to male apd female 
ayos. She states that as the ayo in dispute was a female one, it could not pass to 
Maung Tha Zin (plaintiff), but to the defendant. If, however, Maung Tha Zin 
subsequently had a daughter born, she would be entitled tu get the ayo back from 
Ma In (defendant). There was a case like this decided by the Court, but beyond 
this there have never been any cases like the present one before. 

Maung Aung Myat (eighth witness) gives similar evidence. 

_ Ma Kywe Wa (second. witness) states that female ayos can be inherited by 
male descendants, and male ayos by females. She is the granddaughter of a Ma 
Nyein Wa, and at Ma Pu Le’s death she had a prior claim to Ma In, Witness, | 
however, did not make any claim as she cunsidered that Maung Tha Zin (plaintiff) 
had the first claim. : Ne ree : - oy ; 


.- About a year or so. after Ma Pu Le’s death, witnesses told the wiz, yimin 


not to enter any other person’s namé in the list in place, of Ma Pu Le, as Maung 
Tha Zin was here. . Cross-examined; witness. states she does net know whether | 


’ casés have ever happened of female ayos being inherited by males, or male ayos 


by females, ; : : 
-- Inthe case-of Maung Po Newe, ke inherited the ayo left by his father in prefer- - 
ence to his sisters, who were elder, because the ayo was a male one and the sis- 
ters could not therefore inherit. ‘Lhe reason witness asked the fwixgyi not to en~ 
ter any one else’s name:in the register in placeof Ma Pu Le’s was because she 


had heard that Ma In (defendant) was about to get her name entered, 
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Maung Pén Kyaw (third witness) states that, according to custom, female ayos 

’ could be inherited only by females and male ayos only by males, At Ma Pu 

Le’s death, the proper person entitled to inherit her ayo was Ma Kywe Wa. 
Witness does not, however, know to whom this ayo did pass. 

The evidence of the fourth, fifth, and sixth witnesses refers to debts paid by the 
plaintiff at Ma Pu Le’s death. On this evidence there is nothing to show that 
the ayo in dispute was ever in the plaintiff’s possession, . 

The defendant, examined, states that she attended Ma Pu Le at her death-bed 
and Ma Pu Le told her to take the ayo after her death.. This was in 1247. In 
¥249 she obtained seven well-sites by virtue of this ayo. The plaintiff was at Man- 
dalay at the time of the death. She madea report of this eyo passing to her, but 
cannot recollect to whom. This was about one year after the ayo had come into 
her possession. Three witnesses are called and examined for the defendant. 
Maung Tha Maung (first witness) states that at Ma Pu [e’s death her ayo. passed 
to the defendant ; it was a female ayo and Ma Pu Le left no daughter. Witness, 
by virtue of his office as twingyi, kept a register of twinsayos and twinzas. Ma 
Pu Le was entered as a twingayo. After her death no application was made to 
him by either the defendant or’plaintiff to have their name restored in place of Ma 
Pu Le. In 1248 witness was ordered to send in lists of twinsayos and twingas to 


the Deputy Commissioner. He did so, but cannot be sure whether Ma Pu Le’s™ 


name was shown in the list of twinzayos. 

Maung Nyi Bu states that in 1249 the defendant’s husband applied to the 
Minbu Court for well-sites. As however, he was not twinzayo his application was 
not accepted, Ma In’s name was then entered on the application as twzmsayo and 


Maune Tua Zin 


a 
Ma fn, 


seven sites were granted. In 1252 witness was ordered to send in lists of twimsayos - 


and éwingas, and he did so after enquiry. Inthe list of twingayos he entered the 
defendant’s name. The plaintiff was also one of the twingayos. (This was the 


ayo he inherited on his grandfather's side.) ‘There were 24 twinszayos. cea 


The last witness, Mr. Ameen, stated that after he came to Yenangyaung (in 


connection with Finlay, Fleming and Company), he asked Maung Tha Maung to-. 


give him a list of twinsayos and twingas. This is about 12 years ago. There 
were 24 twingayes in the list. In that list witness remembers the following per- 


SONS t-~ 


Ma In (defendant). Maung Aung Gyi. 
Maung Tha Zin (plaintiff). Maung Chit Po.. 
Maung Aung-Myat. ‘ Maung Tha Dun. 


_ Ma In got seven well-sites and sold one of these to witness in 1887. Witness 
has not got that list now. ” 

This isthe case for both parties. According tomy interpretation of the law, as 
the plaintiff alleges that he has been wrongfully dispossessed of this ayo, and as 
the defendant has admittedly been in possession since 1891, it is incumbent on 
him to prove the wrongful dispossession, that is to say, he must prove that he was 
in possession of this ayo. : : : 

The period of limitation is governed by clause 120, Schedule II of the Law of 
Limitation, namely, six years. This point was decided in another case of a claim 
to a fwinzayoship, and was uphe'd’ on appeal (see Civil Regulations, No. 83 of 
1895). } i : | 
’ ‘The plaintiff cannot prove that he ever was in possession of this ayo. His Ad- 

. vocate’s contention .is that the defendant only came into possession in 1252, and 
that, up to. that time from Ma Pu Le’s death, the aye passed to. the: plaintiff by 


inheritance, and he was therefore in possession up to 1252.. But there is no evi- — 


“dence of this; in fact the evidence is in favour of the defendant on this point. - 
' ‘The plaintiff's Advocate further contends that as Ma Pu Le’s well “ Kyatsha” 
" passed to first plaintiff at Ma Pu Le’s death, the presumption is thagythe ayo also 
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passed to him, However, Ma Nyo (Ma Pi Le’s adopted daughter) brought a 
suit claiming that this well had been left to her and the suit was decided in her 
favour. Further, as plaintiff had to pay the debts of Ma Pu Le, he was the pro- 
per person entitled by law to inherit the ayo. 

_ The evidence on the debts question, however, does not show that the debts 
were for money used by Ma Pu Le. ‘The Rs. 1,000 owed to Ma Min Hla was 
borrowed as Maung Tha Zin (plaintiff).had asked for the hand of the Yenang- 
yaung Mingyi’s daughter. The Rs. 250 borrowed from Ma So was on the 


security of the Shwe Salwe well, which was Tha Zin’s property. In Ma Kye’s 


case (Rs. 200) Ma Pu Le’s name was entered as the borrower. The defendant’s 
Advocate contends that the first two debts were on Tha Zin’s sole account, and he 
repaid what was owing by himself. 

Further, it is contended for plaintiff that the period of limitation is 12 years ac- 
cording to clause 142, Schedule IT. : 

But an ayoship is not a case of immoveable property. The ayo is an hereditary 
right, which (as it is now understood) gives the owner the right to apply for and 


get 12 fresh well-sites every year within the Burmese oil reserves of’ Twingén or 


emé. It merely confers a right to apply for these well-sites and does not confer 


. by itself any title or right or claim to immoveable property. 


{ hold, therefore, that the case is governed by clause 120, Schedule IJ, and that 
the period of limitation is six years. . ; 

But the further contention is raised that limitation has not set in because the 
second plaintiff is a minor, and therefore, in her case, the period only counts from 
the time of her attaining her majority. te 

But as the defendant's Advocate points out, the first plaintiff claims that the 
ayo passed to him at Ma Pu Le’s death.. What the plaintiff really means is this-~ 
This ayo was the female one, and as Ma Pu Le left no female direct heirs, the 
ayo fell to me; but when my daughter (second defendant) was born the ayo de- 
* scended to her as the proper heir.”*. ae 

This brings us back-again to the second issue. As‘I have pointed out, the 
burden of proving that this ayo came into first plaintiff’s possession rests on him, 
and he has not been able to prove this, The evidence shows that this ayo passed 
to the defendant, and the question then arises: if this ayo had passed to the 
defendant, could the second plaintiff lay claim to it years afterwards on the ground 
that she was the nearer heir. At the time of Ma Pu Le’s death the second defend- 
ant had not been born. i 

The plaintiffs Advocate cannot point out any law of Manu on this question, but 
states that a similar case came before the court (the case of Maung San Nyun). 

In that case the ayo was a male ayo belonging to Maung Myat Tha Dun. 
The tree of descent was as follows : —~ 





7 ’ Ko Se Ya. 
dee 
Ma J San, Ma Ntein Ko. Ma Hino U.- Maing Myat Tha Dun. 
: Ma Pén 
Maung'Kywe Maung Set: Maung Tha Zin. 


Ma Min Mén, 


| 
Maung San Nyun. ; 
Myat Tha.Dun.died and this ayo passed to Maung Kywe. From him it pas- 
sed to Maung Set.. When Maung Set died, he left only a daughter and sold the 


ayo (as 4 male ayo),-which was claimed by Tha Zin, After it had been in his 


possession some 15: years, Ma Min Mén had a gon born (San Nyun). Then a 
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-suit was brought on behalf of San Nyun to recover the ayo from Tha Zin in thé 
time of Mr, Moore, arid he decided that Maung San Nyun was entitled to the 
ayo. 
Neither party shows on what grounds this decision was given. : 
The law of inheritance, as laid down in the Dhammathat, does not lay down 
this, That is to say, the plaintiff's Advocate is asked if there is any provision jn 
‘the Dhammathat to meet such a case, and he replies he is not aware of any. 
No appeal appears to have been made in San Nyun’s cafe. I certainly dectine 
*to"be bound by that decision, but as I have temarked, it is not shown on what 


grounds the decision was given. 
The plaintiff’s own witnesses state that by general custom a female ayo carinot 


“be inherited by a male, nor a male ayo by a female; and that this custom. has - 


«been followed appears from the evidence of Ma Kywe Wa (second ‘witriéss of 
»plaintiff) in the case of Maung Po Ngwe, who inherited his father’s ayo in pre 
ference to his sisters, who were senior to him, because it was a male ‘eyo, Ma 
Kywe Wa further states that at Ma Pu Le’s death she wasthe person nearer by ine 
heritance than the defendant, but she did not claim the aya as Tha Zin (first defond- 
ant). was nearer than her, while Pén Kyaw (plaintiff’s third witness) states that 
ie oiie aig “Wa was the nearest heir. She, however, has never laid any claim to 
this aya, : ‘ 

I find the answer to. the second issue against the first plaintiff, namely, that after 
Ma. Pu Le’s death this ayo never passed into his possession, 

With regard to the third issue, I find that by the generally accepted custom, 
female ayos can be inherited by females only, and that such custom has been acted 
upon, and consequently has the force of law. 

There is no necessity to decide the first issue, as the burthen of proving that this 
ayo passed to the first plaintiff, and that he was dispossessed by the defendant, 
rests on him, and he has not been able to prove this. Nor is there any necessity 
to go into the other points raised by the plaintiff's Advocate, 

For the reasons above set out, the suit is dismissed with costs. 


Judgment of Court of First Appeal. 


Maung Tha Zin and Ma Shwe'Thin appeal against the order of the Township 


Court, Yenangyaung, dismissing their suit claiming a “twinsayo” or right to 
have well-sites granted to them. The Lower Court found that the appellant- 
plaintiffs fad never been in possession of this right, and that the suit was barred 
vainder Article 120 of Schedule If of the Limitation Act. The Lower Court also found 
that, according to custom amounting to law, a male could not inherit 4 right that 
descends in the female line only. I think’ the Lower Court has decided quite rightly 
on the latter point, and therefore the first appellant-plaintiff must fail in his claim, 


as he isa male.and cannot, according to custom ameunting to law, succeed to a 


right which admittedly belongs to females. I also agrce with the Lower Court in 
thinking it proved that the right has never been enjoyed by the appellant-plaintiff. 
I do.not, However, agree with the Lower Court that the claim is barred by limi- 
tation, as [held that this claim is governed by Article 144 of Schedule If of the 
Limitation Act and not by Article 120, My reason for this is that I think a claim 
to thé right to be granted well-sites isan interest in immovcable property. A well- 
site must be held to be immoveable property, and a right to be granted oné niust 
Be an ifterest in it. The last ownér of the right sued {or died in 1247 or 11 years 
ago, and therefore the claim is not yet barred by tte Limitation Act. 4 
' “Another point, which apparently the Lower Court did not-consider, is whether 
the second appellant-plaintiff is not entitled to this right as the more direct heiress 
of Ma_Pu Le, the last holder, than the defendant-respondent. I notice that when 
the suit was first filed, Ma Shwe Thin was made the principal plaintiff, with 
Maing Tha Zin as her guardian, she being aminor. Subsequently, the plaint was 
amerided and Maung Tha Zin was made a plaintiff together with Ma Shwe Thin, 
his daughter. The:question to be decided, and which | referred to the High Court 
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for decision, ‘is, “Can Ma In, the defendant, an inheritor of Ma Pu Le’s right, 
be ousted by Ma Shwe Thin, who is the more direct heiress of Ma Pu Le, but who 


' was born years after Ma Pu Le’s death and after Ma In had legally inherited Ma 


Pu Le’s rights?” ; 

The High Court has refused to answer my reference, so I have to decide this point 
myself. There is not much evidence given as to the custom on this point, but I 
think what evidence there is points to the conclusion that the question must be 
answered in the negative, It appears that the most direct heiress at the time of . 
the death of the last holder must succeed to a right in the female line, and that 
the right would not even go back to a more direct heiress of a previous holder. 
That is to say, that in this case, if Ma In died, her most direct heiress would suc- 
ceed, and Ma Shwe Thin would have no claim unless she was the most directe 
heiress of Ma In. I must therefore hold that the second plaintiff-appellant must 
fail in this, suit. : : 

The appeal will be dismissed with costs. 


| Fudgment.tn Second Appeal. 


THIS is a very interesting case as throwing light on the peculiar 
customs prevalent with regard to succession among the owners of the 
right of digging for petroleum oil at Yenangyaung. The principal 
facts’ are set out, and the questions raised are discussed at length in 
the. judgments of the courts below.. Those courts have agreed in the 
findings of fact: and in the decision of the suit, and there would be no 
ground for a second appeal if the case were not treated as a land suit 
under the Civil Courts Regulation. The Lower Courts are-not at one 
as to the right claimed being a right relating to immoveable property, 
and, if it is not, the suit would not be a land suit. 

The suggestion has been made in second appeal that the suit is bar- 
red in the civil courts by the Revenue Regulation, but Government is 
ho patty to the suit and would not be bound by the decree, which 
would only go so far as to settle between the private parties them- 
selves what their respective rights are. Whether Government should 
choose to recognise the rights of either one or the other, if claimed 
by them, would be quite an independent: matter. 

Assuming that the ayo or twingayo in dispute renders the suit a 
land suit, the point for determination is whether the appellants have 
succeeded in making out a better title to the ayo than the respondent, 
who has been in possession for some years. The plaint has been amend- 
ed, and the ground for the claim has been shifted since the suit was 
instituted, = a ego 
' The appellant, Tha Zin, claims now to have been dispossessed by 
the respondent, but there can be no doubt whatever that, asthe courts 
below: have found, he has entirely failed to make out any case for 
himself, The ayo was what is called a female ayo, that is, a right the 


‘ succession to which is confined to females, and it is clear ‘that under 


this rule the respondent succeeded to it. She was in possession in 
1249, when she obtained certain well-licenses, though it is contended 
that this.was-allowed to be done by her as it was then done errone- 
ously in the case of any outsider. But it really does not seem to be, 
very material whether she had formalJpossession or not till 1252 B.E, 
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after the birth of the other appellant, Maung Tha Zin’s daughter, Ma 
Thin. The original plaint, however, admits the succession by the res- 
pondent, and there can be no reasonable doubt, from all the evidence, 
that she succeeded in due course upon the death of the previous hol- 
der of the ayo, Ma Pu Le, in 1247. 

The only really important question is that put forward in the origi- 
nal plaint, namely, whether Ma Thin, as the direct descendant of Ma. 
Pu Le, acquired on birth the right of ousting respondent as a more 


distant and collateral relation. A distinct issue should have been 


framed on this point, but the proceedings.show that it was’ treated as 
@ question in issue and that the evidence was directed towards it. It 
seems to have heen dealt with as involved in the issue whether Maung 
Tha Zin, as a male, could succeed to a female ayo, that is, whether the 
succession by a female would be barred by the interposition of a male 


in the linc, [rom what appears in evidence, a female descended from’ 


a male might succced to a female ayo, for respondent herself seems to 
have derived her descent from a male. But when we go further and 


enquire whethcr a female nearer in blood can oust one ‘more distaut, 


in blood already in possession, we find, as the Lower Appellate Court 


observes, very bitle to go upon. Some witnesses for plaintiff speak . 


of such a custom as understood in their opinion, but they are not dis- 
interested persons, and they are unable to quote any actual instance 
of such a custom except one, ‘This instance was the case of San 


Nyun, which was duly considered by the Court of Fitst Instance. It is. 


the solitary case brought forward, and it has not been shown upon 
what principle precisely it was decided. 

Under the circumstances, the evidence of a clear and undisputed 
and ancient cstablished custom is certainly insufficient, and as_ the 
burden of proof rests on the plaintiffs, their suit has rightly been held 
to have failed. ‘net 

This second appeal must accordingly be dismissed with costs. 

Nors—-The foliowing passages relating to the proprietorship of the oil-welis 
at Yenangyaung may be quoted in'this place:— ° 

In Captain Cox’s account it is stated:— 

“The property of these wells is in the owners of the soil, natives of the country’, 
and descends to the heirs general as a kind of entailed hereditament, with which it 
is said Government never interferes, and which no distress will induce them to alien- 
ate. One.family perhaps will possess four or five wells. 1 heard of none who had 
more 5 the generality have less. ‘ They are sunk by, and wrought for, the propria: 
tors. : 

Colonel Yuille sayst-- a Sey se ee: . 

“The wells are private property, the ground they occupy beihg owned by -24 

‘families, inhabitants of Yenangyaung, and the representatives, it is believed, of those 
‘who fitst discovered end worked the petroleum. Among these is the hereditary 


myothug'yi.of the place, who holds at present the office of mytttsenwun or chief 

‘ magistrate of the great river. They do not allow any stranger to dig a well, and 

- although a respectable owner stated that they had no written grant.or confirmation 
of their-exclusive privilege, yet it is upheld by the local Burmese authorities, and: 


apparently they have sufficient influence to prevent any wells being dug by- inter: 
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lopers in the yicinity of their groups or clusters of wells. But independently of the 

influence they thus exert to prevent any interference with their privileges and profits, 

the great expense, in the present dearth of capital and the uncertainty of return, 

prevents any one trying seriously to compete with them, The 23 proprietors coristi- 

tute a kind of corporate body as regards their joint interests in the land, -but possess . 
individual property in their own well. When once a well has been dug, no. one. 
else is allowed to dig within 30 cubits of it, No proprieter is allowed ‘to sell or 

mortgage his well to any one not a proprietor, They mortgage them’among them- 

selves, Formerly they intermarried among themselves only; but-latterly an old: 
and respectable propriztor informed Major Phayre this custom has beer broken 

through by the young people,” : 

Mr. Oldham’s description is— 

* These wells are each singly, or a group of a few wells close together, the pro-, 
perty of different individuals, In some cases they are a source of a large and con- 
tinuous profit; in others unsuccessful trials, which are not unfrequent, absorb all the 
profit and even ruin the adventurer, ‘One of these pits casts from Rs. 1,500 to 
Rs. .1,800, a large sum for such men to risk, Each family or individual has certain 
tolerably well-acknowledged limits within which their rights of property are con- 
fined, but questions of boundary are a source of consfant litigation, the opening of 
a successful well close to the supposed boundary generally leading to a discussion’ 
of these limits and to long and angry disputes,” ae mae 


‘The above extracts are to be found in Dr. Noetling’s Report on the Petroleum 
Industry in Upper Burma at pages 5—10 and 13. Dr. Noetling himself observes : 

* Tt is one of the peculiar features of the Yenangyaung oil-field that its exploit- 
ation has been in the hands of a corporation since the earliest times, [tis difficult 
to say how this corporation acquired the sole right of extracting the oil, whether by. 
virtue of a special grant by one of the former Burmese kings, or because its mem- 
bers were the first settlers in this part of the country who own the oil. Although 
nothing is known about the origin of this corporation, it seems that its members 
are of Arakanese descent; the eld name of the village Rainanghong seéms to’ 
support this view. As it is, further, not likely that the first oil-diggers emigrated 
voluntarily, we may assume that they were prisoners of war, perhaps pagoda slaves, 
who, from-their Arakanese country being acquainted with the petroleum, were in- 
duced by the superficial: indications to dig for it in the ravines east of Yenangyaung. 
It has been an acknowledged fact that up to 1855 the members of the corporation 
intermarried, probably less from their own will, but because the thoroughbred, free- - 
born, up-country Burman disliked mixing with the hated Arakanese, wha, besides, 
were slaves. Itis certain that some of the present members of the ¢wixzayo 
corporation show features distinguishing them from the other_Burmans, For in- 
stance, many of the male members have a moustache, uncommon with the Burmans - 
but, as I have been told, very frequent with the mmaRantee race. 


-“Phere are'24 families which enjoy the joint right to dig gor oil] in a certain not 
«well-defined area close to the villages of Bemé and: ‘T'wingén, ‘(hese families are 
called the yoya families, and every member of them was entitled to dig for oil 
tn former years 4 well owner must nécessarily belong to one Of these ‘families ; 


- therefore no outsider could: become a well owner (see Colonel Yule), The head of 


"- one of these families is called the ¢wixzayo, who enjoyed certain privileges of which - 


I shall speak presently. The ‘yoyas’ are divided into male and femalé.yoyas, 
there being 18 of the former and 6 of the-latte:.. The. title and rights of the 
‘vaya’. descend strictly in primogeniture, the male yoya being solely in the male, 

‘emale ‘ yoya’ in the femaie line, The yoya could. not be sold to an out-. 







sider, but if any twingayos had no direct descendants, he could, with the consent of . 


her, ¢wingayos, sell the yoya to a distant member of his family. Thus there. 


which were purchased by. junior. members of the family froin. the, 


ranch, which had no direct heirs. 
or Dangly wiven ARS no alneee he . * 
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“It is quite certain that the right of digging for oil rested:with a certain number Maune. Tua Zix 
of families. Colonel Yule states that there are 23 families; now there are 24 of a 
them. -I daresay that it is quite possible that one of the yoyas is of recent origin. Ma In. 
It is difficult to say whether these families actually owned the ground on which 
the oil-wells are situated, or whether they had only the right of digging for oil on 
this ground, Captain Cox and Colonel Yule state that the corporation was the 
actual owner of the ground, but I daresay that this was rather a summary state- 
ment, The country in which the oil-fields are situated is a sterile desert, unfit for 
cultivation, to there were hardly ever, any claimants for it; and when the first well- 
diggers started work, they cccupied waste land which they ‘eventually declared 
to be their property. ‘They certainly have no documents to prove their title of 
ownership to the land in question. ‘The right of digging for oil was hereditary. 

Such hereditary rights of a certain family are not unusual with the Burmans. The 
Hereditary myothugyis are the best analogy tothe hereditary ¢wingas. If in the 
former case the privilege cf the myothugyiship rested with a certain family, in the 
latter case the privilege of digging for oil rested with a certain family. However, 
ag only one person could be a myathugyi at a time, while many persons could be 
well-diggers, it was necessary for the latter to have a head. It was naturally 
and quite in accordance with thy general customs to recognize the senior member 
ag the head of any of the well-digger’s family who was accordingly called the 
twineayo, The twinzayos perhaps originally elected amongst themselves again 
a headman, the twingyimin, but it seems that this office also became hereditary 
and rested with a certain family. It is further only too natural that the heads - of » 
the families made the junior members pay in return for the permission they grant- 
ed them to dig for oil, and that they jealously guarded the rights which were a 
source of a good and permanent income to them. It is noticeable that the twin- 
gayos did not mind the curtailing of their right of free sale as long as their right of 
disposing of well-sites was nct interfered with. It seems that when King Mindén 
Min introduced the monopoly system, he confirmed the customary rights of the 
yoya families.” ‘ae 
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Before G. D. Burgess, Esq., C.S4. 
KIN TWE U alias BONTHA KINLE ». C. RIPLEY. 


Suit for declaration of nullity of marriage—Indian Divorce Act, 1869, sections 
2,3, §5, and 56; Christian Marriage Act, XV of 1872, sections 4 and 5 ; Cuil 
ustice Regulation, sections 3, 8(1), and 12 3 Code of Civil Procedure, sections rx, 


15,17, and 57. “ 

The plaint was, presented in the Court of the Commissioner of the division, 
without specific mention of the law under which the case was instituted, the object 
being to proceed under some other law than the Divorce Act, 1869, if it should be 
held that the remedy under that enactment was barred. 

The Commissioner rejected the plaint under section 2 of the Divorce Act, as the 
profess. the Christian religion, and the plaintiff applied for revision 
of that order. a aa 

Held—that if the case must be dealt with under the Divorce Act, the Court of 
the Judicial Commissioner, Upper Burma, had no jurisdiction in appeal or revi- -.. 
sion, but that the suit was. not necessarily laid under the Divorce Act but under 
cany law that might be applicable; the plaint was in effect presented in the Court 
of the Commissioner established under the Civil Justice Regulation, and t+ ..der 
of the Commissioner was in effect an order of transfer of the pla'-* _. une District 
Court under the: Divorce Act, whereas the correct orde~, .:. ihe analogy of the 
Code of Civil_ Procedure, would ‘be for the ret. -: ine plaint for presentation in 

«stne proceedings were not under the 
Divorce Act, would be the Civ!! Vuurt, Mandalay, the suit arising in the town of 
Mandalay and the ©z.:c:-4? the Commissioner having no concurrent jurisdiction 
wht ho Dh oart. “ : 


ee mn 


Quere, however, whether any law other than the statute law contained in the 
Divorce Act would be applicable in a suit to have a marriage contracted under the 
Christian Marriage Act declared void. Question discussed, but not positively 
decided on account of the form in which it arose, s 

References : 
Story’s Equity Jurisprudence, Chapter I. 
Story’s Conflict of Laws, Chapter VIL. 
Maxwell’s Interpretation of Statutes, Chapter V. 
Code of Civil Procedure (Broughton). 
14°W. R,, 403. 
I. L.R. 14 Mad., 383, 
I. -L. R. 12 Cal., 706. 


I. L. R. 18 Cal, 252. 
Stephen’s Commentaries, Vol. 11, Book III, Chap. IL. 


Lecky’s History of European Morals, 352, 353- 
THIS is.an- application in revision but it is agreed on both sides that 


. it should.be treated as an appeal if necessary. _ 


Both parties are anxious that the case-should be tried in.some Coutt: 


or other.on'the merits. The difficulty is how this is to be: done. 


The plaint was filed in the Court of the Commissioner of the divi- 


sion and_stated as follows :— a Pitt eG 
. © That plaintiff and defendant were married. in. fact, though not in law, in the 


"Wesleyan Chutch, Mandalay, on or about the month of Tabaung-1252 B.E. . 


““ That plaintiff.at the time of the pretended rnarriage was a spinster and a minor, 


That the said pretended marriage was solemnized by a Minister of the Wesleyan . 


Church, without observing the requirements ofthe Christian Marriage Act, XV 


of 1872. That the plaintiff is a Burman Buddhist and defendant a Christian. 
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“That plaintiff being at the time of the pretended marriage a minor, the consent 
of ae father, who is living, was necessary for the validity of the marriage, 
an 


such consent had not been obtained, ; 
“That unde the above circumstances the said marriage of the plaintiff with the 


respondent was void. ‘That there is no collusion or connivance between the plain- 
tiff and respondent. Plaintiff prays that this Honourable Court will declare that 
the said marriage is null and void, 

Ji'is tu be observed that the above plaint does not specifically men- 
tiou the law wader which the suit is brought, nor the law under which 
the plaintif considers herself entitled to the relief sought. 


The Commissionez rejected the plaint in the following order :-— 

“T reject the plaint in this case as [ cannot find that {have any jurisdiction to 
try a case of this: nature in which the plaintiifis a Buddhist and the defendant a 
Christian, The Indian Divorce Act, under which. I suppose the case would come, 
lays down in section 2 that na relief can be granted except in cases where the peti- 
tioner professes the Christian religion.” 

There are two grounds of objection taken ia revision, or appeal, 
against this order, namely, (1) that the Commissioner should have 
admitted the plaint and tried the case on the merits, inasmuch as the 
inarriage in question was a Christian marriage under the provisions 
of Act XV of 1872, and (2) that the Lower Court erréd in rejecting 
the plaint. The plaintiff,in fact, as she argument of the case has 
shown, has two strings to her bow::~She wants a decree of nullity of 
marriage under the Divorce Act, 1869, if-she can get it, but if she 
fails under that Act she seeks a declaration that: the - marriage is void 
under any other law that may be applicable to the circumstahedés. °° 

_ In the first place, then, can she, obtain what, she wants under the 
Divorce Act? : 

Section 2 expressly declares : “ Nothing hereinafter contained shall 
authorize any Court to grant any relief under this Act, except in cases 
where the petitioner professes the Christian religion and resides in 
India at the time of presenting the petition.” 

If, therefore, the plaint presented to the Commissioner ought to be 
treated as a petition under the Divorce Act the Commissioner was 


apparently bound to refuse to act upon it. ; 
But, besides this, the objection arises whether, if the proceedings 
were under the Divorce Act, this Court has any jurisdiction in the 
matter. oa 
_ Under the Civil Justice Regulation, section 8 (r),* this is the High 
Court for Upper Burma for the purposes of all enactments relating to 
civil jurisdiction, but subject tothe provisions of any other enactment 
for the time being in force, and section 3 of the Regulationt express!y 
. saves ‘the Courts established under any other enactment for the time 


being in force” , 


2 # ‘[Seenow Civil Courts Regulation, section 12.] 
+ [See now Civil Courts Regulation, section 8.] 
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*"Phé ‘Divorce*Act is such -an éria ietimenty and: it defirres'thé-High Court 
yn-régalation’ provirice other’ than: those - Specified, which: Uy 
per Burma.is.not- one; as “the High Court’ or. Chief: j 
original criminal: furisdiction the: ‘petitioner-i is:tor’ the. ‘tim ng,.sub- 
“Feet, or would be‘ subject ifthe or she were 4 Eu , 
of Her Majesty,” and this description under ‘paragraph fof 

dude -to-'the: Criminal: Justice ‘Regulation: cbild reas apply to:ithis 
Cort. 

Section 55 ofthe Act? in providing for-appealsfrom: dectees ‘ahd 
orders does not.mention'the Court to: which appeals : shall lie;. butrsec- 
tion 56 implies that appeals: from a District Court—and by: ‘section 3 
"‘sub:seetions (2).and(3),; the- Cotirt of: a. Conimissionver ‘of, a: division... As 
2 District: Court—lie-to: the ‘High: Court, for.it allows.an.appeal teHer 
- Majesty’ in Council” from! any ‘decree ‘(other !than a-deeree:#2st)sor 
‘order under this Act. of a High Court: made or appealor‘otlierWise, _ 
and it: would bé-most‘anomialous ifthe High: Court < fined: in:theé Act 
‘should have authority for all purposes except appeal: ; 

- Conséquenitly, if thé présent “application -has to -be trhatadvastien 
“appeal ‘under’ the Divorce Act; it must fail. 

In the second place, we have to'consider:what: happens on'the::sap- 
“position that the plaint:in the case. was presented. tothe Cominigsiorier 
‘andei some ‘law’ éther'than the Divorce Act. 

21h that case: the plaint: ‘should not ‘have ‘been: présentéd: to: “thes ‘Gom- 
“mtissioner'at-all. ° ‘The-case‘is an’ original’suit of a-civil-nature arising 
within the! town: of ‘Mandalay: $0" that the: Civil :Court:-of-y: :Mandalay 
would’ have pitiadiction to'try: it, under: ‘section Treof thé-€: vk: Justice 
Regulation.* 

“The Regulation contains no provisions: similat-to:-those in} :sections 
15 and 17'of the Code ‘of Civil Procedure; but section’ 3:0f:. the -Regu- 
‘Jation-in constituting ‘thé Court of ‘the ‘Coinmissioner:-and theother 
Courts of the province says: “ Besides the Civil Court: ‘having-ordinaty 
original jurisdiction: within the town. of Mandalay. under-this-Regula- - 
tion, ‘and: the:. Courts’ established: ‘under any ‘other: enactment-for:the 
‘time being in force, the Civil Courts ‘in Upper Burma-shall ‘be--of five 
- gtades,” &c.,””.theréby' inipliedly excluding: the.town:of. Mandalay: from 
“the ‘jurisdiction of the Courts’of ‘the five “grades cof Which meution-fol- _ 
‘lows, and lam unable to accept the argument: of the learned Advocate 
for applicant that ‘those-"Courts. have: concurrent: jutisdiction: swith: the 
- .Ciyil Court in’ ‘Mandalay: town. ‘Fhe: provisions: of: division: {2);-head~ 
‘ed: * iy the town'of Mandalay “only,” of Chapter. IE of: ‘the Regulation . 
Jeavé-no room‘for:. doubt that the’ intention was to give-the. Civil: Court *. 
“original: jitrisdiction in, Mandalay. town:to: thes: ‘exclusion of albettier 
Courts.t = 


* [The Civil Courts Rewilationttontiing no correspending. aay pet 
+ [The references to: ithe; Civil :Coutt: of Mandalay-are now ‘irrelevant under the 
Civil Coutts Regulation. 
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The plaint,.then,should have beén presented to the Civil Court of giy Twe Uvalias - 
Mandalay,.or-élse : the ‘Commissioner should have been asked to return Bowriia Kittt®” 
it for that purpose in the event of his declining to admit:it under the 
Divorce Actix. 

The:-Civil Justice: Regulation® :does not: provide: for the return of 
, Plaints:as:the:-Code.of -Civil:Procedure doés in section 57, but there 

appears to be no objection to this procedure being followed. 

The Commissioner's. order impliés,- however, that he considered 
that.thé. plaint:could; only. be treated:in ‘one way,.namely, as a petition 
under thé Divorce -Act,and:in this -view he was possibly right. : 

The; game. question came up once. before, in: Civil:Appeal No. 38-0! 
1893, but.was not. decided as the appeal had eyentually.to be dismissed 
fora default,:: In--connection .with that. case enquiry was made in both - 
the; High: Courts :in,Lower Burma and in thé Government Secretariat, 
but nothing could be discovered to throw light.on the subject. “It is 
apparently jan. anomaly. that one.of the parties to a marriage—in this 
instance, . the. husband,—-should. be -entitled -to relief.under the Divorce 
Act, :because.he professes the Christian religion,-and that the other—in 
this. instance,: the; wife--should be débarred from such relief, because. : 
she does not profess that religion, although :she was allowed to marry 
under ‘the, Christian. Marriage Act, notwithstanding such difference of 
religion;.and it has not :unn4turally been argued. that such .a.state of the 
law could inéver -have..been contemplated by the Legislature. It has 
bebn::trged:that:there .is no wrong, without a remedy, and that. an ex- 
ereige ofthe, :équitable : jurisdiction .of . the. Courts is required—sze 
Story''s:. “raed urisprudence, Chapter. I ; Story’s Conflict of Laws, 
Chapter :VIE ;: and. ‘Maxwell's Interpretation of Statutes, Chapter V.- 
Reference shas. also, been. made to section 11-of the.Code of Civil Pro- 
cedure-and. to the. cases-collected under it-in: Broughton’s' Commen-- 
tary on-the:Act of 1877, in.which:the Courts have exercised matrimo- 
nial pa eaa gine too,:14 W.R.; 403:. These .cases are concern- 
ing:Hindus. or «other-non-Christians, Cases relating to Christians are 
to,.be: found ~at:'14 :Madras,. 382 ; 12 Calcutta, 706; and 18 Calcutta, 
252:;: Nowhere,: however,. does there appear to. be anything bearing . 
directly:on: the: precise. question. arising in this instance. ; 

Here::the. marriage was effected: under the: Christian Marriage, Act, 
1872,: and.it-.could snot. -have .been effected otherwise, for sectian.4 of: 
that.:Act: declares. every marriage between - persons one -or..both of 
whom is or are.a Christian or Christians shall be solemnized. in accord-': 
aneeSwithithe provisions.-of:-the next following section; and.:any.such 
masriage sdlemaized otherwise than in-accordance with-such provisions ; 
shall:beyoid?!. Section «3- defines Christians-as persons. professing. the . 


Bm | 
C. River. 





Christian. religion. .. ‘ 
The:Dixorce.Act,:1869,.is entitled.“ An: Act-to.amend the law-rela- 
to -:Divorce-andMatrimenial Causes. :in India,’ and the. preamble. 
_ iss. Whefeasiitésiexpedient-to.amend:the law.relating.to. the divorce... 


~”"® [Repealed by the Civil Courts Regulation, 1896} 
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Kin Twe: U elias of persons professing the Chetttias religion, and to confer’ upon 
Peatee Kivtz certain Courts jurisdiction in matters matrimonial, it is hereby. enact- 


CG Rrerew: 


ed as follows :-— 
As already observed, section 2 forbids exy Court to grant any relief.- 


under the Act except in cases where the .petitioner professes the 
Christian religion and resides in India at the time of preuing the 
petition, 5 

Section 11 of thé Code of Civil Pideedice gives the Courts juris- 
diction to try all suits of a civil nature excepting g suits of which their’ 
cognizance is barred by any enactment for the time being in force. 
Section 2 of the Divorce Act is clearly a bar to the Courts having 
jurisdiction under that Act in respect ‘of suits brought under it. by 
persons not professing the Christian religion. Can a suit be brought 
outside the Act in a Court not mentioned in the Act for relief’ of the 
nature provided for inthe Act? =~ e 

No statutory provision to this effect can be adduced, and reliance 
‘is put only on the general principles of law, equity, and. justice. . 

But the remedy of divorce or dissolution ° of marriage after ‘the 
‘Christian manner appears, so far as the Civil Courts are concerned, to . 
be solely the creation of statute. 

According tothe preamble of the Divorce Act quoted above it was’ 
necessary to confer matrimonial jurisdiction on the Courts by express 
enactment. Otherwise, impliedly, they would not have had it. 

The Divorce Act, 20 and 21, Vic., c. 85, first established in England 
a Civil Court for ‘divorce and matrimonial causes. Previously the | 
jurisdiction in divorce, both 4 mensa et thoro anda vinculo matri- 
montt, lay solely with ‘the Ecclesiastical Courts, and special relief had: | 
to be sought through an Act of Parliament (Stephen’s*Commentaries, 
Volume II, Book III, Chapter Il). “Former tendenciés were against all 
divorce. ‘Catholic doctrine forbade dissolution of marriages even in 
the case of adultery, and the civil law, adopting the principle of the 
canon law, prohibited all divorce (Lecky’s History of European morals, 
352, 353). The Indian Divorce Act has apparently done for India 
what the English Divorce Act did for England, and has given the 


- Civil Courts mentioned in-it a jurisdiction which neither they nor any 


other Civil Courts would have without it. If the Civil Courts not 
mentioned in the Act have jurisdiction in the matters provided for-in + 


the Act: outside of; and apart from, the Act, the passing of the’ i - 


would be purely futile, 
‘It ‘is, therefore, open to great doubt whether a person who entérs a 


into a marriage aftér the Christian marriage can look for telief from. __ 
any of the consequences to anything” ‘but express statutory provision: : 


‘in that behalf, 


If ‘that be so, there is a fallacy i in the argument for the applicant in” 
assuming the premise that there has been a wrong, for a eel who: 
freely and voluntarily enters into a contract is a entitled to com-: ~ 
plain of the conditions which he has accepted by his own binding act. 
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I have discussed these difficulties because the matter has been Kus Twe U alias 
argued and because it is right that they should be indicated, but 1 do Bonrna Kintx 
not mean to pronounce any positive decision, inasmuch as the sub- Ue 
ject does not come before me in a form which strictly and properly Ki SUERES 
allows of it, on account of want of jurisdiction in respect of the order 
to which substantially exception is taken. The purposely evasive 
plaint in the case was presented in the Commissioner’s Court, but not. 
necessarily. in his Court as the District Court constituted by the 
Divorce Act. ‘It must be taken to have beén presented in the Court 
of the Commissioner established by the Civil Justice Regulation. By 
dealing with it as a petition under the Divorce Act the Commissioner 
' in effect transferred the plaintiff from his Court as existing under the 
Regulation to the special District Court which the Divorce Act has 
created by making the Commissioner of a division ih the non-regula- 
tion province of Upper Byrma a District Judge for the purposes of 
the Act, and the plaintiff, seeing the uselessness of trying to proceed 
under the Divorce Act, is in a position to object on technical grounds 
to the course followed. 

As a civil action arising in the town of Mandalay, which the plain- 
tiff must accept as the alternative character of the proceeding, the 
case is one in which, for the reasons set forth above, the Court of the 
Commissioner, as established by the Civil Justice Regulation, had no 
jurisdiction. The plaint might have been rejected on that ground 
_ perhaps, but, as already remarked, there is no objection to the return of 

@ plaint, particularly when the plaintiff agrees, for presentation in the 
proper Court, although the provision of the Code of Civil Procedure 
on the point is not actually in force. . _ e 

This Court has jurisdiction over the Court of the Commissioner as © 
a Court under the Civil Justice Regulation, and as there is no specific 
provision for appeal in such a case as the present, the application for 
revision is admitted, and the order of the Court of the Commissioner 
transferring the plaint for disposal to the District Court under the 
Divorce Act is set asidé, amd it is directed that instead thereof an 
order be passed by the said Court returning the plaint for presen- 
tation in the proper Court. re a 

As the appearance of the respondent at this stage of th case has 
been voluntary no order is made as to costs. : en 
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t Beforée’G, D. Bulges Esq., €.8.1. “Coit Appeal 
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‘ MAUNG TUN NYO, 0. NA SHWEEHB. ! hol 


ears 


# Trarisfer.of: share-ofj oint-farmily-property—A llegéd deposit--E fféct ° cof dentalof 
-Meposit 3s. to burden of, proof—Dictation. of. document jby.-transferor iequivalent-‘to 
‘execution, J nadmissibility. of parol evidence. tox eontradict.. or wwary..terms,..of, docu- 
‘ment. ‘ 

“THE appéllant-plaintiff Maung Tun Nyo. ywas.married toone Ma 
; Shwe Ma, and lived, with his. mother-in-law Ma, Eik-and.:her two .other 
' Gaushters Ma. Shwe Thwé and. Ma Shwe: The, the: defendants, ...M 
“Shwe Me and Ma Shwe Thwa are dead. « ‘Mauag: Tun. Nyo. had -liftle 
OF, BO property, of-his own, but Ma Eik.was well-off and,owned: a: boat 
{a which ,the family went: ‘about, ‘trading:together. On Ma-Eik’s:death 
the same. Arrangement continued. between » the sisters. and, brother-in- 
law,"and. this went on. for thirty or forty.-years. . Ib i is. -elear..enqugh 
‘that’ there was a joint family. ‘concern. 

. Maung. Tun! -Nyo. has . now. taken: a:.second wife. and: has. sued: Ma 
“Shwe Thé for'the return of money and jewellery,: amounting. to-Rs. 

1,590 in.value, on the ground that when his wife. died..he. madexthem 
“Over to ‘Ma Shwe’ The’s. charge. to take care of as there. was no: ene 
elsé to look after tliem. ‘Ma Shwe The denies. the deposit and. asserts 
- “olla “the property was delivered to her: outright, as: her:share: of.:Her 

parents: ' éstate, and she has brought.a counter. claim,. which, has. -been 
‘admitted - “ unstamped in: the. Courts below, for Rs. 520, balance ; due. 
from a sim of Rs. 600 taken. and. used. by. plaintiff. out,.of. Rs-..800 
_made over to him by, defendant, 

Im ‘his examination the plaintiff g gave the explanation that.he deli-. 
vered the property because he was going to marry. again. : The. Court 
‘of First, Instance:has put down’ that. as. “defendant admitted’ receiving 
all the articles it was for het to prove that she was not liable to return 
‘them. ‘But she did not admit the deposit, and as she was in posses- 
sic, the burden. of proving that she was: not. the. owner. was,’ under 
. section. £10, of ‘the Evidence Act, on.the plaintiff, who affitmed that 
she. was not'the owner. © This. the plaintifi has-not. done ,pior: there. is 
only his own statement that there was a.deposit, 

On the other hand, the defendant has produced. a. document written 
"oi stamped paper, dated 4th lasdk Tasaungmén. 1264, purporting to 
. record the delivery to Ma Shvre Thé as her own property of Rs, 1,000, 
gold, and jewellery, upon her demand of her parents’ property, from 
her brother-in-law U Tun Nyo and sister Ma Shwe Mé. _ ; 

Ma Shwe Mé had. died in z:250, and the persons named in the 
document as the witnesses before whom delivery was madé were not 
present at- that time, and one of them was dead and the plaintiff him- 
self did not sign the document. These circumstances have been made . 
the ground for attacking the document as worthless and void, 





x 
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Maune Tun Nyo: As-to the absence of signature, the. plaintiff admittedly ‘dictated the 


%, . 
Ma Suws Ta. 


document himself, and he caused certain persons who were present 
to sign as witnesses. The definition of document in section 3 of the 
Evidence Act does not require any signature, and there can be no 
hesitation in holding that what the plaintiff did amoutited toa virtual 
execution of the instrument, The plaintiff's present*8tatément that 


he did not agree with its contents and was afraid. on ‘réfivetion ‘that 





‘he would not get back the things if he signed is a manifest “subterfuge 


to escape from the consequences of his awn act. As to the putting - 
in of the names of persons not present on the occasion ‘it appears 
from the plaintiff's own admission and other evidence.that ‘there had 
been some previous transfer of property in the presence of “the per- 
sons mentioned, The probability on-the whole of the evidence is 
that there was a desire to maintain a distinction between the shares 
of the sisters and their brother-in-law, but without~breaking up .the 
common concern, and that when the introduction of ‘a«a@ewwife was 


contemplated, a formal record of the matter was made to prevent 


complications. Plaintiff must have drawn a faic share out: of the 
joint-stock himself, for he admits spending about Rs. 2,000 on the. 


building of a Ayaung. 


His own evidence, moreover, corroborates the defendant’s version 


of the matter, for he admits that after the delivery of the property he 
‘ got Rs. 800 from her, out of which he returned her Rs. 280, leaving 


with him the Rs. 520 of defendant’s counterclaim. It has becn ob- 
jected in appeal that the instrument is void for want of consideration, 


‘ but this is not an agreement which it is sought to enforce but a com- 


pleted transaction, of which the document is a record, and even if 
this were a mere gift it was preceded, accompanied, or followed by 
delivery of possession and would hold good. 2 

From the evidence it is clear enough that the transfer of the pro- 
perty to defendant was what it purports to be, namely, the transfer of 
what belonged to herself, so that it is not necessary to rely on any- 
thing else in support of the decree of the Lower Appellate Court 
directing that defendant be left in possession. . But it may be ob- 
served that under section 91 of the Evidence Act the document itself 


_ would be fhe only admissible evidence of the disposition of property 


made, and that under section 92 parol evidence could not be given to 


‘contradict or vary its terms. The appeal fails on all points and must 
‘ be dismissed with costs. ©. - oe 5 odes 
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Before G. D. Burgess, Esg., C.8.1. 
MAUNG PAN o. MA BWIN. 


Document-—Secondary evidence, 


The parcels of Jand in suit came into the possession of Maung Pan and Maung 
Po Ni, or of the former, by virtue of certain documents which were in Maung 
Pan’s custody. The pes removed them from his custody surreptitiously. 
She said she put them back in the old place. The burden of proving this was .on 
her, but she was not able to prove her assertion. Section 9:, Evidence Act, forbids 
any evidence to be given of the terms of a contract, or of a grant, or of.any other 
disposition of property, when they have been reduced to the form of a document 
except the document itself, or,sccondary evidence of its.contents when such is 
admissible. Section 65 provides for the giving of secondary evidence, and the 


plaintiff had not established the preliminary facts necessary under thesection for 


the admission of secondary evidence. 
Suit dismissed accordingly for want of admissible evidence. 


Sudgment of Distvict Court tx Appeal. 

This is an.appeal against the decree of the Myobk of Natogyi, dismissing a suit 
brought by Ma Bwin against her father-in-law Maung Pan, for three pieces of 
land known as mogyobyit, legauktaw, and kyawk-o, as being the private property 
of her deceased husband.  ~ . 

These three pieces of land were taken on mortgage or bought, and the contention 
of the plaintiff is that they were bought with her husband’s money. The.conten- 
tion of defendant is that the money was his. The documents are not produced. 
Both parties deny having them. It is proved that Ma Bwin took them toshow 
Maung Kaing, witness No. 5, and he says she returned them to her father-in-law. 
She is entitled to give secondary evidence of their contents. The evidencé clearly 
shows that legauktaw and kyauko fields were transferred to Maung Ni, ‘the 
husband of plaintiff, in his name, and that mogyobyit fields were transferred to 
the father and son in joint names. : 

The second witness for plaintiff says that Rs. 60 was paid to redeem these lands 
from her, that Rs. 49 or Rs. 48 was paid by Maung Ni in presence of Maung Pan, 
and when she asked for the balance, Rs. 11 or Rs, 12, from Maung Pan, he said 
they had nothing to do with him. ; 

“On the other hand it is shown that Maung Ni lived with his father and worked 
with him, and there is evidence that a bullock was given by Maung Ni in part- 
payment, of mogyobyit fields. With regard to these latter I consider it is not. 

oved that they were the property of Maung Ni, and I uphold the decree of-the. 


ir 
Mtyodk with.regard to the legauk field and kyauk-o. -1 consider that plaintiff has 


made ut his case.. Her husband’s name was proved to be on the documert, 

and the defendant gave no evidence to show why his name was not inserted.” It - 
is clear to me that these two pieces of land were the property of Maung Po Ni and 

that his wife and children are entitled to them. rae 

LT alter the decree of the Myoék and give Ma Bwin, on behalf of herself and her 

two children, a decree for the two pieces of land known as legauktaw and kyauk-o. 
and marked 9 and o in the map and plaint. I uphold the part of the decree 
of the Myodk dismissing the’ suit for the mogyobyit fields. The costs will be dis< 


tributed as follows: the pope will recover Rs. 30 of her costs in the Lower Court,. 
i} 


and in my. Court she will be entitled to recover three-fifths of the joint costs and 


pay two-fifths, 


46 


Civil Revision 
No. 34 
of 
1895. 


aoe 


Maune Paw 


¥, 
MA Bwin, 


' Gorsequéntly:thée plaintiff has -n lished : -the, prclinioaty fe facts ~ 
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re, in 7 Resta ps 


Cross eqiptieation preséfitéd “én® BEE of respondent. This was 
brought to Court yesterday when. it- was directed that it should be 
presented today atthe hearing, of the, cage. 


This case may be disposed of at oncesinder the provisions of section 
91 of the Evidence Act. The’ question. in the case is who is the owner 
of three parcels of land claimed. by: plaintiff. . Is: she the owner, as, the 
widow of the deceased Maung. Po Hin or.is the detegdant, Maung: ‘Po 
Ni’ atliér,. Maung Pan,.the ovener. ss 
1? Test =patcels‘of latid caine. dato the possession of Maung Pan and 
Maung Po Ni; ot:ef the i,, by .virtue.of, certain, documents. which - 

é ‘An, Maang,, n 5 gustody,, ‘The: plaintiff semoved.:them:from: his 
Gustody surreptitiously, She :she:put: them:back inthe. old: place. 
The-burdén ofsproving ong i btédly 6 het, and her. owb, word 
‘on the subject is quite . ... Her,, witness, Maung , Kaing, 
imérély’ Says that she Hen ‘the ath. away, to-her-father-in-law’s 
house. There is reatiymn-prppt of, what became of the paradath.after 
the plaintiff last had it in her possession. The plaintiff i is a wrongduer: 
in this matter and: evéry’ presumption ‘is against her ‘Section 91 of | 
the Eviderce Act forbids any’ évidence to be. given -of the. terms. of a 
contractor ofta grant ‘oro f any other ‘disposition of “property, when 
they: have‘béen tedicéd to the form “of-a document, except the docu- 
ment itself or socan dary evidence: of its, . 60 hi h 
Secon évidenc dmissib| 
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ats ahs ; ens er atte 
“ESeetion 6 suprovidesforthe giving of secondary evidence in only 
two-instances which could. possibly he applicable, in the. present case, 
namél Ak awhent-the original. .iq;shown ox.appears. to, he in the. posses- 









sion or ES ae the: persan againat. whorh.the sdocument:is- sought-to 
be Aprev s. and 4b) when: the original hasbeen: destroyed.or lost; or 
when the party offering evidence of its conténts cannot, for any “other 
réason jot :afising ‘from’ ce ov : Slant oF negleets's 

na ble time: 














possession Ot Ha, eat pace ai By 
dénce a efende muchas. say; hem., again al iter. plaintiff 
hem yaway,;.and, there is nothing. whatever. to:prove: thatthe 
documents have-been lost:or déstroyed,.0 or-haye even been: leolied | for. 





ary for the admission of, seco ary €vl 
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as the defendant is in possession the burden of proof is on plaintiff, 
aud her suit fails in the absence of the evidence essential to estab- 
ish it. F Pee iy “RSG 
It is unnecessary, “acéordingly, to go into “any other “points in the 
case as the suit breaks down on the threshold,» The-decree ‘of the 
Lower Appellate Court must be reversed and that of the Court of First 
Instance restored with costs,: the cross application “for ‘the revision 
presented on behalf of respondent-defendant being rejected. 


Maune Pay 


U. 
Ma Bwik.- 
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0.120 g mm ' bast ; 
1893. MA LON, MA NYIN, MAUNG LU THA, MAUNG ON 0. MAUNG MYO. 
eae ‘ Mortgage—Amount of mortgage debt in. dispute—Burden of proof on 

. ‘ morigagee, : # 


Necessity for great caution in Upper Burma in making presumptions as to 
ancient documents produced from proper custody. | _ : 
Reference; 


LR. hdd. 


THE Lower Appellate Court dismissed, or rather: rejected, the ap- 
peal preferred in this case without giving the appellants an opportu- 
nity of being ieard. “This was.of course altogether irregular, and 
the reason given that ‘‘the facts are simple and admit of no further 
argument ”. was particularly inappropriate in a case of an involved 
nature in which the evidence was more than usually contradictory and 

' conflicting. nee 


The dispute was whether certain land had been sold or mortgaged 
and, if the latter, for what amount; and the parties produced title- 
deeds alleged to relate to the same transaction although the contents 
materially differed. There was therefore a considerable amount of 
difficulty in the case, and no little room for difference of opinion.. 


In the course of the argument of the case in revision, however, 
matters have been simplified by the abandonment of the contention 
that the transaction should be treated as a sale. In Burmese instru- 
ments of mortgage the use of the words “sell” and “buy” is com- 
mon, and though it is the practice to employ the word “ mortgage” 
along with them the mere omission of this term, as in the document 
relied on by appéllant-defendants, might not necessarily imply an in- 
tention to effect an out-and-out sale. But besides this the defendants, 
on their own showing, had a claim for advances made in addition to 
and on dates later than that of the original instrument, and the fact 


_ of such advances having been made to the former owner of the land | - 


and his successors is inconsistent with the allegation that he was a 
vendor and not a mortgagor. 


-.. The question that remains is as to the amount of the mortgage- 

'-' debt, and the parties refer to their respective documents for its settle- 
ment. m a ay a: . ee 

~ . The plaintiff's documents make out the debt to be 1 viss 20’ ticals 

. of.silver, and 95 baskets of paddy, the value of which is calculated by 

’ the Court of First- Instance at Rs. 137-2-3 + Rs. 76 = Rs. 213-2-3. 

- The defendant's documents, on the other. hand, make thé original 

debt 3 viss of. pure silver and 4o baskets of paddy, and the subsequent 

-advances 20 ticals of pure silver and 150 baskets of paddy, the value 
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of all which would be Rs. 609~2-3, so that there is a considerable 
difference. as 
The Court of First Instance has found in favour of the plaintiff’s 
documents, which are on palm-leaf, because they were produced from 
proper custody and were over 30 years old, and because it supposed 
that the transactions: were more likely to be recorded in separate 
documents like the palm-leaves than in a parabatk like the defendants 
containing a number of miscellaneous matters. The evidence, how- 
ever, as to this latter point is the other way, and no doubt the practice 
_ig to make the original entry on paradatk, as a general rule, a copy 
being taken on, palm-leaf, pee 
_'As to the presumption: which a Court may. make under section 90 
of the Evidence Act, the power thereby given ‘must be exercised with 
great discretion in a country where documents are written on such 
materials as paraback and palm-leaf, and where in Burmese time 
neither parties nor witnesses were ever in the habit of attaching 
their signatures, so that the term “execution” is rather a convenient 
expression than a correct description of the actual proceeding. The 
resent case is an illustration of the comparative futility of attempt- 
ing to act under section go. The custody from which the documents 
in question were produced was as proper on the one side as the other; 
and if the presumption as to ancient documents is to be applied one 
set is primd facte as much entitled to the benefit of the rule as the 
other ; ne it is quite certain that one or other of the sets is forged, 
and perhaps both. It is clearly preposterous to apply any mechanical 
rule of presumption to circumstances like these. ie 
‘The evidence goes to show that the contending parties were trying 
to get the oetter of each other in regard to the amount for which the 


land might be redeemed. The plaintiff complains that he was told - 


different amounts at different times. The defendants and their 
friends would not allow the plaintiff and his friends to take a copy of 
their bonds. On the other hand, the plaintiff kept the existence of his 
' palm-leaf copies or duplicates to himself till the case came into Court 
or at least did not show them to anyone, and it is stated that he and 
his friends said that they had no.bond of their own. It is urged that 
the palm-leaf documents were kept back by way of reasonable pre- 
caution as a check on the fraudulent demands set up by the defén- 
dantg, but their concealment till the last moment is undoubtedly a 
suspicious circumstance. ha 


c 


Ma Lon ‘ 


U3 : 
Maune ‘Myo, 


A practical example was afforded at ‘the trial‘of the case with which: ~ 


a palm-leaf document could be manufactured and given an ancient 
appearance by: the*use of kerosine oil, and the application of fire, 
The document thus prepared is not exactly like the defendants’, it is 


more brittle and ‘less pliant, and ‘shows more distinct marks of the - 


treatment it received, But this might be due to haste in manu: .. 


facture, 
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once" «After theccase hadselosed it was :suggésted that“ the- application’ of, 
aut@e, oiee, heat would show whether oil had recently been used or not by making’ 
Mavwe Mro.  ityexude. df jtshad...J. have tried: the: experiment. and -find-that heat 
produces: perspization; both i in. ,the.defendant's--documents.-and: in the- 
manufactured one;,more.copiously.in the. latter; but ‘it -would:meed ‘a~ 
comparison, of undoubtedly genuine, palm-leaves of:similar-datete the 
defendants ta show. what amount: of.exudation ought-to be: expeéted;- 
; But, i€ the documents:of theplaintiff.. are of..a -doubtful: and: 
usp sious-character,those of. the :defendants:: -are- in. still:. worse-:con- 
 Theparahark produced. contains: two: copies of the:documents.- 
One of these appears to have been made recently. and:.is marked as‘ 
new, but is not. clearly accounted ..for.in:the. proceedings... There ate 
a pum of era res, 1 “ity and it is. obvipasly of.no.value. ,. The-other:: 
copy consists of parts. marked.C, D, and E..,. Exhibit C -is:.a; «copy -of 
the mortgage deed, D, felates, "to, the. subsequent , advances, E. is.<a. 
note making: ef correction of. the area.on ,measurement..from 3; seiks 2. 
pyis.as stated in .C.to 2; pes 2 SetkS. 3 puis. ~The witness. Maung. Ye 
Gyar Pare described. as. 5th, defendant thoug his. name.is not. in-the- 
plaint, states that.C is a copy. He says he got the parabach, from his.- 
brother Mayng 1. u,Tha, another. defendant, who told him that:-Maung 
Pydung’. ‘another amember. of the family, had made.a- -COpy | ‘of the docu 
doeyenty érasing, the old_.one....Where: then is the-old original - 
ent?: The Court of First Instance : appears. to have fallen, into 
some confu fusion, between the. two copies,.the,.one marked ©. and the.. 
one marke 2d._as, REWs. g,Pethaps,.as. would seem: from other, evidence. . 
regentitig the parabaik, it was meant to. set. up. C as .the -original .and.- 
the other copy as, the copy, made by Maung Pyaung. But C. cannot 
be.accepted as ithe original. The end of C and the beginning of DB 
are-run togéther in one line as.if, they formed a single document, 
which: ‘they do not, and as D.gonsists of notes of several. transactions: 
of different years it could not originally, have been written all of a piece. 
as it igsnow. The correction in area, is remarkable, and indicates a - 
notion ‘that the amount of money, ‘stated in C' tq have been Ziven, for. 
the-land was gut_of proportion to the small area. enteréd. ° The plain- 
tiff’s. mortgage: ‘deed makes the area pd 3 pyis.: Under: these’ ‘cir- - 
cumstances there:can -be no hesitation - in_ agreeing with the Lower 
Courts in rejecting the parabatk- "as spurious. 
Consequéntly.: ‘the. defendants, in whose péssession “the ogee : 
mortgagé-deed ought according to the custom of the country to be, 
chave ‘failed to produce and prove the instrument, or ‘to account for its 
-absence.and .give.secondary evidence of its-contents~: «<< = 
‘The-amount of:the mortgage-debt,-after the lapse-of: s4btie: sintee- the 
mortgage:i in: 1.204, is.a fact: which-ought--to--be especially within’ the~. 
knowledg¢.of the.defendants, the,mortgagees, and the-burthén'of-prov=: ° 
ing.the fact.is.theréfore.on them.* «In the case of Raja Kissen. Dutt. 
Ram; Pandayn..Narvendar Bahadur : Sing'+ which is quoted -at-the- - 
end of Field’s notes.to section 102 of the Evidence Act, a mortgagee 


# Section 106, Evidence Act. [y TLR3LA, 85. 
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sued for redemption. The mortgage deed was lost, and the question 
was whether the onus lay o# him-té préVe‘that the term did not ex- 
pire before a certain date, or upon the mortgagee to prove that it did. 
The Privy Council were of opinion that it.Jay upon the plaintiff to 
substantiate his casé- by:some’ evidence, by some prémd facie evidence 


¢ wh BSeek ED Gk 


at leashes. > fees tebe co EE Bay 

But in this.asin most other cases,” it was said, “ When the quantum of evi- 
dence required from either party isto te considered, regard must-.bethad tovthe 
opportunities. which each party. may .naturally: be.supposed to: have:of -giving wWi- 


dence ; and although. the. burthen, of..proof. primdifacte-in-this ease in their: Lord>. 


ships’ vie, is:upon, the plaintiff, still they, think. the-consideration should not be 
omitfed that the defendant would naturally. have the mortgage-deed, -2ad:that-it 
would be primd facie.at.all events more.in-his poweg.to give:-aceurats evidence of 
its contents: than, in that of the:plaintiff,. Lt-is not.a-case. m-which- two deeds; such 
as a lease and @ counterpart, are executed,.the plaintiff keeping one atid the:de: 
fendant, the other, but it is,a case in which  it- would iappeas-that,there was only one 
dogument, and that thaf.would be, and. was in.,this.;case, in--the:seustedy tof .de« 
fendant,. The plaintiff by the hypothesis, would. not. have: seen the document; or 
probably have fad access to it from the:.time.of its: execution, whereas the-defen- 
dant would be.assumed to. have’ it, and to be.able,to-produce4t,, or-if: he-couldy not 
produce it.to show. why he'could:not and to give-some evidence of its contents,” k». 


_ Mutatis mutdndisthese words’ faitly’déstribe' the ‘positioi ii" this--- 
casé. “The: plaintiff has éstablishéd’ the ‘mortgige, and it ‘is for the » 


defendants td prove that the amount of:the. mortgage -debt ismore 
than-what. has beem-admitted by him:': wat eve teee heer te thee 


* The aplealee for revision therefore fails, and the decree of the .. 


Courts below-allowing redemptidn for the™*amount éalculatéd”’ by thie 
plaintiff ‘must'bé maintained... © © 0 0 en 
dn dismissing the. applicatio 
in which the appeal was disposed of andthe doubts that'rest’on pluiti« 
tiff's condact;-and make nb order as to‘costs im Peyinigyy. * ee 
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Civil Revision 
No. 42 of 
1895. 


re 


384 UPPER BURMA RULINGS. [1892— 








- Evidence gl, 92. : 


Stinebsiniinn as aaabctembenramnes 





Evidence—or, 92, 





_ Before G. D. Burgess, Esq., CSI. , 
POKAL GUNGAYAH ». ISMAIL MAHOMED MADAREE. 


- The parties jointly executed a security bond after an alleged agreement was 
come to between them that plaintiff only should be held responsible. : 

It was contended that evidence of a separate agreement was not admissible and 
that it should have been held that the written bond read with section 43 of the 
‘Contract Act constituted the contract between the obligors.as well as between them 
and the third party. vey : 4 ne: ie 

From the document it appeared that both parties jointly bound themselves, 
their executors and administrators to the Judge of the Court to pay the amount 
secured. The bond itself said nothing in so many words about the share which 
each of the joint executants had undertaken to bear as from one to the other in the 
event of the liability provided for being incurred and being enforced, but section 


N 


.43 of the Contract’ Act declares: ‘“Iach of two or more joint promisors may 


“compel every other joint promisor to contribute equally with himself to the per- 
* formance of the prorhise, unléss a contrary intention appears from the contract,” 
and ‘the contention was that the effect of this provision of law was to cause these 
words tn be read into the ‘bond just as much as if they actually stood written or 
printed there, or at least the substance of them. ‘Then it was argued that the bond 
being the contract and no‘contrary intention appearing in it, and evidence to vary 


. O¥.contradict the writing being inadmissible, it followed as a matter of ‘course that 


defendant must pay the half-share of the sum which plaintiff had to make good, 
as sued for. ie pe ae . 

The following was the substance of the view taken by the Court:— — 

Bonds, promissory notes, and other iristruments ate not drawn up in a form to 
allow of the entry of the terms upon which the joint obligors have arranged among 
themselves to become co-executants, and if they were there would still be diffi- 
culties in connection with the Stamp law. — ae 

Ifthe terms of agreement cannot be entered in the primary document, they 
must either be embodied in some other writing or be fixed by oral agreement, and 
there is no provision of law requiring such agreement to bein writing. 

Section 92 of the Evidence Act excludes evidence of any oral agreement for the 
purpose of contradicting, varying, adding to, or subtracting from the terms of a — 
contract which have been reduced to the form of a document “as between the 
“parties to any such instrument of their representatives in interest.” a 

It might be doubtful whether or not these words apply to parties in the same 


_ kind of interest on one side, but the solution of the difficulty appeared to lic in an - 


analysis of the transaction into its elements. When this analysis was made it was 
to be found that the transaction in‘reality consisted of two contracts and not of one 
only, There was the contract, in the first place, between the joint promisors or co- 


-sureties and the promisee. In this contract the promisee wanted to secure himself 


by being able to obtain his due from more than one person, against all or any of 


- whom he could. proceed. at his option. It was immaterial to him whether thy 


were principal or surety, or. what arrangéments of any kind such persons ‘might 
make with each other, provided they were all under the entire obligation to him. - 
On the other hand, the co-obligors had another contract: between themselves to 
contribute to.the discharge of the cbligation to the obligee. If they omitted to ex- 
press their respective shares. of this obligation the law stepped in and did it for . - 
them by providing in sections’ 43 and 146 of the Contract Act that such shares. 


"should be equal.. If the co-obligors objected to leaving their liability to'be settled | 
. in that way they must make a special agreement-on the subject. as oe 


From this.it seemed clear that the reduction of the main contract to wri 


ting-did: 
not necessarily affect, the subsidiary contract, and if this were so section’ 91 “of the 
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Evidence Act need not govern the case because the terms of the subsidiary cone Pokar. GunGayan - 
“fact might not perhaps be reduced to the form of a document at all. v, 

They might be orally agreed upon, since the law does not require the matterto Isma1n MaHnomep ~ 
be oo in writing. pa ; '  Manares, 

Teld, therefore, that the contract between the parties to the suit had not been 

Yeduced to the forest of a document and that consequently the evidence of an oral 
ugreement between them was admissible, ‘ : 
Refersices : 
IL. R. 10 All, 427. 
Leake or: Contracts (ard edition), 164, 165. 2 : 

“TRE case out of which this application for revision has arisén is thus 
tated by the Court below:-—~ ; 

“ Plaintiff and defendant were jointly bound to this Court ina security bond 
The bond became due and plaintiff paid it up. He now sues the defendant for 

‘contribution, Rs. 393-k20, and for intercsi on that amount from date ofsinstitution 
of the suit till payment or realization, VES 

“The defendant admits that the plaintiff has paid, but pleads in defénce that 

“tee is a privaic arrangement between the plaintiff and defendant that ‘plaintiff 
“Sietidalone pay up.” ; a 

The Court found that in regard to the alleged arrangement the -. 
balance of credit was with the defendant and dismissed the suit. 

-In revision this decision has been objected to upon the facts, but 
that part of the case has not been strongly pressed, The evidence is 
not satisfactory, and it is not. convenient that a suitor should, like the 
defendant, have to rely on the evidence of the bailiff of the court to 
support him, When a plea such as is set up in deferice here is ad- 
vanced unquestionable proof should be adduced. I am, however, un- 
willing to disturb the finding of the court which has had the oppor- 
tunity of judging directly of the respective credibility of the witness es. 
The point of importance in the case and that upon which the 
argument has mainly gone is the question of law. 

he security bond was executed after the alleged agreement was 
come to between the parties, and it is contended that evidence of a 
separate agrecment was not admissible, arid that it should have been - 
held that the written bond read with section 43 of the Contract Act 
constituted the contract between the obligors as wel! as between them 
and the third party. i Tee <* 

The ofiginal bond seems to have gone astray and it was not ex- 
pressly sued on,:but a copy of the form used has been filed and no 
doubt essentially the bond may be said tobe the foundation of the 
suit. } aes es ; 

From the document filed it appears that both pariies jointly bound. 
themselves, their executors, and administrators to the judge of the 


court to pay the amotnt secured. 
-The Lower. Court overruled the argument based on section 43 of 
the Contract Act and 92 of the Evidence Act, observing :— at¥y 


“ The objection can hardly have been serious, for the document binds the two 
- together toa third party, but the document does hot say that they are bound-in. 
equal amounts and evidence is, of course, admissible of the further contract irres- . 
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Fo. cea gseieeiveore=eaih 


PorAp Goxeay, AB pece of their.contract with the. hil p party as to the contract between thentselves 
to which the third was no party.” : 

IsmaiL, Manomen | It seems. doubtful from these. observations whether. the argument 
ADARBE, for the plaintiff was fully apprehended. The bond itself says nothing 

in S0-‘many Words about thé. shate, which cach of the joint executants 
"has ‘undertaken to bear as from one to. the other in the event of.the - 

ay provided for being incurred and being enforced, but section 

3 of the Contract Act declares—" Each of two or more joint promi- 

an a compel every other jeint promisor to. contribute, equally with 

himself to the performance. of the, promise, unless a contr. rary intention 

appears fromthe ‘contract ; ”and the contention is that the effect of 

this provision of law is to cause these words to be read. into the bond, 

just'as mich as if they actizally stood. written or printed, there, or.at 

least the, Substance. of them, : 


Then itgis argued that the bond, being, the’ ‘contract er no ecatrary. 
intention ‘Appearing | in it, and ‘evidence. to vary or contradict the writ- 
ing ‘being inadmissible, it ‘fellows a$ a matter of course t mat ‘defendant 

2: must pay the half-share- of the sum which, pains has ‘had. to. wane 
good as sued Seis. es 
_ Itseems. strange, that not a: single authority. hearing Mester ‘on the 
point raised, should. be discoverable so far.as the: learned - niivocates 
on both sides. have been-able.to extend. their enquiries. . . 
There. is no. doubt. as to, the contract which the law implies bet- ~ 


ween the. parties. As joint, ‘promisors under, section, 43°of the Con- ~ 


“tract Act, or.as‘co-sureties,under section, 146,.they are liable as bet. 
Ween, , themselves to pay .each an. equal share.of:the whole, debt in the 
absence. of, any contract to; ‘the contrary. 

If there is a wenitten, , contract, which is silent on the point this .im- 
plied’ condition would have to be.read ge it in the.same way as in the 
case,of a ,usage.or ,custom..of the .trade,or business to which, a con-- 
tract relates. - Aa.l is said i in Leake: on: bpamlancais pages. 164,. 165, third 


edition : 
bas The, effect, of. the terms. introduced, by usage is. the. same as if they were 
written in- the contract,.and ” ““The intention . of the parties to ex- 


clude'a usage of trade or to vary ws efit must Appear in the. writing ; -Parol evid- 
ence is not admissible for that Purpose.” 

On thi principle. proyiso. {2) to. section 92. of the, Evidence, Act 
would ‘not ‘apply t under such _¢irgumstances. 

_ There is a difficulty in construing ‘the words in sec tion 43 of the 





Contract, Act “unless: a.contrary: intention. appeats | from- the contract,” ~ 


because; the word “ contract,” if taken literally in connection with: the 
context, apparently applies-to the contract...made. with the promisee ; 
a if the words.are. read 40 mean:that.the contrary intention must. | 


appear. on the face of-the -contract,. they virtually amount to.a rule of. | 


evidence which it is not likely it. was in contemplation to introduce:into- 
this. efiactment ; and it. seems more. "probable. that the word “contract” « 
was eg? ed ina mae and genetal: sense with reference to the whole | 
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of the transaction’ or transdctions between all ‘the parties in their Poxat Goweaxan 
several respéctivé relations. — eee 

Account’ mist éilso be taken of the practical objection to any such ier aes 
rule that it might mot be possible to carry it out. Bonds, promissory : 
notes, and other ihstruments‘are not drawn up in ‘a form to allow of 
theentry of the’ terms upon which the joint obligors have arranged 
amortig’ therisclyes to become co-executants, and ‘af they were thore 
would'still be difficulties in ‘connection with the’ Stamp law. 

If the ‘terms of agreement’ cannot be entered in the primary docu- 
ment they must eithér be embodied in some: other’ writing or be fixed 
by oral agreément, and ‘there is no provision of law requiring such 
agreément to‘be'in writing. | we. Nat, Opneae no 

Section 02 of the Evidence Act excludés evidence of any eral 
agreénicnt for the purpose of contradicting, vatying, adding to, ox 
subtracting froin the terris of a contract which have been reduced to 
the form of a document “ as’between the parties to any such instru- 
mentor their representatives’ in intérest.’ In the case of Mulchand. ~ 
v. Madho Rom,* the words quoted ‘above were construed as mean- 
ing between the parties to the ‘instrument on ‘both sides and not on 
one side only as between thémselves. Possibly this was what was 
intended in enacting section 92; but it may be observed that what the 
section itself says is pot the parties to the contract but the parties to 
the instrument which, prdmd fecie, would seem to include everyone 
concerned. 

The solution of the difficulty appears to lie in an analysis of the trau- 
saction into its clements. When this analysis is made, it is found that 
the transaction in reality consists of two contracts and not of one only. 
There is the contract, in the first place, between the joint promisors 
or co-sureties and the promisee. In this contract the promisee wants 
to secure himself by being able to obtain his due from more than one 

exson, against all or any of whom he can proceed at his option, Ft 
Is immaterial te him whether they are principal or surety, or what az- 
rangements of any kind such persons may make with each othes, pro- 
vided they arc ali under the entire obligation tc him. That is one 
contract. 

On the other hand, the co-obligors have another: contract between 
themselves to contribute to the discharge of the obligation to the ob- 
ligee. If they omit to express their respective shares of this obligation 
the jaw steps in and does it for them by providing that such shares 
shall be equal. Tf the co-obligors object to leaving their liability to 
be settled in that way, they must make 2 special agreement en the 
subject. ‘ 5 

From this it. secms clear that the reduction of the main contract to 
writing does not. necessarily affect the subsidiary contract, and if this 
is so section gt of the Evidence Act need not govern the case, because 
the terms of the subsidiary contract would not perhaps be reduced te 


an *1,L,R., 10 All, 421. “ 
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‘the form of a document at atl. They might be orally agreed upon, 
, Since the law does not require the matter to be put in writing. 

No doubt, as has been argued, it is inconvenient and “otherwise 
objectionable that there should note be documentary evidence of ar- 
trangements of the kind ; but the same objection applies more or ‘less 
to most cases in which understandings are come to without written ' 
record. If the objection in this particular matter is strong enough to 
require special mieasures the remedy is to make it obligatory by law to 
reduce to the form of a document all contracts contrary to the general 
provisions of sections 43 and 146 of the Contract Act relating “to this 
subject ; but, in the. absence of such express provision, persons who ~ 
enter, into contracts binding them as joint promisors or co-sureties 
must bé left to make their own arrangements as to the kind of evi- 
dence which shall be producible in ‘the event of future dispute as to 
respective extent of the liability undertaken and incurred by each, 

_ in this case I am of opinion, therefore, that the contract between - 
the parties to the suit was not reduced to the form of a document on 
the grounds set out above, and that consequently. the evidence of an 
oral agreement between them was admissible. ; 

As the finding of fact is not interfered with the application for re- 

vision is accordingly dismissed with costs. 
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eee 


Before G. D. Burgess, Esq. C.S.1. 


MAUNG SAUNG axp MAUNG?,, ‘pee SO HLA anv two 
PAUNG ~ ‘ OTHERS. ; 


Evidence Act, 92, proviso, 6, 93-—Evidence—Documentary—-Oval—Ambiguity. 
~ The defendants renewed with the plaintiffs, who were tIfeir co-heirs in an estate, 
and added to, an existing mortgage of land and trees by an instrument which 
was worded in a peculiar manner but clearly mortgaged the interest of the 
Plalntitfs whatever it might be, in the lands mentioned and the trees growing 
thereon. pes ; 


Held—that though the document was silent as to the precise extent of-the interest 
possessed at the time of the fresh consolidated mortgage there was rio reason why, 
when the question was what that interest-was, the mattér should not be proved by 
extrancous evidence. There was no actual necessity to specify the -interest in the 
document, It was assumed fo'be known. Proviso 6 to section 92 that “any fact 


may be proved which shows in what manner the language of a documént is related _ 


to existing facts’? was applicable ‘to the case, 

THE plaintiffs, respondents in this éase, have sued upon a mortgage 
alleged to have been made by their predecessors in title in 1203. 
The only evidence as to the alleged mortgage is the statement of a 
witness who was about ten years old at the time, and which cannot be 
of any real value, and the admissions made in a document relating to 
a renewal of a mortgage or rather the taking of a sum of money in 
addition to the original debt in 1255. The Lower Appellate Court 
has accepted this document as estopping the defendants from deny- 
ing the mortgage. The document, however, which is 4 particularly 
difficult one to understand clearly does not distinctly specify any 
particular land as having been originally mortgaged, but it mentions 
certain land as the plaintiffs’ share, and the original debt of Rs. 
-98-3-3e(or 2 mus), and it witnesses the taking of a further advance of 
Rs. 40 on the mortgage of this security, whatever it is. There is 
further some evidence in the case as to certain trees having been 
marked off, but- when this was-done and for what purpose and what 
trees they were is notclear. The Lower Appellate Court has granted 
* redemption of the land as claimed in the plaint, but it does not appear 
upon what materials .it has come to the conclusien that the lands 
named in the instrument and the lands claimed in the plaint are 
identical. The suit‘ was entirely dismissed by the Court of First In- 
‘’ stance, but in this Court the applicants’ learned. Advocate admits that 
the plaintiffs might be given a decree for the land, whatever it was, 
which ‘the instrument. mortgages forthe further advance of Rs, 40. 


It does not seem that the parties have hada full opportunity of pro- | 


ving what the lands mentioned in the document as mortgaged afresh 
for the further advance of Rs. .40 were.. 


Civil Revision 
No. 189 of 
1894. 


The case will therefore be remanded to the Lower Appellate Court _ 


to make further. enquiry, and after taking such further evidence as 
-may be necessary. and admissible, to return the proceedings with a 


Maune Saune 


U. 
Maune So H1a. 


ed for filing objections to the findings. 
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finding as to what lands dniltrees‘are’ mortgaged by the exhibit No. 
tr. The doeument itself should be carefully translated. 

‘The evidence should be taken so as to show ‘what portion of “the 
land included in thé survéy inap is land included in the deed of mort- 


“gage. ae 


The proceedings to be'retufned in a month. A week will be-ditew- 
ES J * * = - ; 

“‘The-result of the remand: in this ease’ has beén to make’ it iquilite 
clear that'thé ‘rights\'Of"both ‘parties have’ to be’ detérmiiied ‘solely by 
the ‘ingtrumeént’of 1285, Exhibit 1. The Lower Appellate Court’ whas 
taken some evidence which was not admissible under section 92:ofethe 
Evidence Act as it weit” to> contradict, the terms of the ‘donation 
Such evidence would only be-allowable to show that the document as 
produced is riot genuine; but: T understand that the’ genuinetess of the 
document’ ‘is noth “dispute.” 

. The Lower’ Appellate Court. has not, however, believed’ the-inad- 
ratesible evidence, so that it can be excluded ‘without making any 
practical difference. The question then is, What are the rights of the 
parties under’ thé document? ‘There seems to be no doubt that the 
effett'of thé docutietit is ‘to make a -consolidated mortgage for a total 
sum of Rs. 138°3-3 of thé mortgagors’ interest in certain lands and 
tari trees.“ Consequently, as ‘the mortgage was made in 1255 B.E., 
the’ indttgagors have the’ right ‘of redeeming whatever it was they 
pri al ‘on ‘payment of the’ sum ‘mentioned... Part of the land is 
called F. hawibyagan bottaw, but this is not includéd in the present suit 
because ‘it has passed out of ‘the defendants’ possession, itis said. In 
stricthéss the Suit'should have‘enibraced everything in the instrument, . 
but thé éxdlusion of this'parcel “of land doés not under the circum: 
statices' prejudice the defendants. ‘The suit has been, brought for the 
other ‘two parcels of laid méntioned, “Pyauksechbinkwet -west and 
Tatingyagyi south ‘and’ north’ and trees. 

The' Lower: Appellate’ Court’ gavé a general decree for redemption 
of thése ands’ and'‘treés, and now: on ‘remand the present District 
Judge has found that’ the plaintiffs | are entitled to redeeni_ them all, 
but this finding is at variancé’with the Judgée’s own translation of the 
mortgagedéed:'* His trdnslation i ‘is that it was agreed that the mort- 
gagors‘should' make over. on “mortgage “their share of the following ; 
landsiandthé'‘tariz trées _prowing ‘on them:” If this translation, is 
correct the’ decree should be forthe tedemption not of the lands and 
trees but“éf the plaintiffs’ share of them.® In this Court, however, it 


is argued “that the’ words ‘are not -“ share ‘of? but are merely descrip- 


tive and wmiean that the'property spécified is the” share of the mort- 
gagors'dut‘of' the whole estate, — 

In the_ original the .words used are’ “ ‘eyinndl ‘to hman su thin; 
x Thatibayagan: bottaw ‘ya’ pyo tatia. lat seik -gya ; Pyaukscik bin 
pene ae paing pyo'hnit™ ‘se ik gya; Tagaung ya mye ae shi tan ; 
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“ Taungyagyi taung paing myauk paing baw pauk shi tan anet kyu- 
“nok to hman su thin tan ya mye myago.” The difficulty here is. to 
construe the words “hman su thin,” “lagaung,” and “anet” in con+ 
nection with the rest of the. document, : ‘The document refers to a 
division of the joint family estate of the common ancestor, Nga Nyun, 
and allows fifty. trees growing on Taungyagy2 to.be divided, reserving 
the other fifly-at the request. of the.detendant ‘Maung Saung. ’ From 
the evidence it appears that part-of the amounts specified as making up 
the debt which. was fixed as the encumbrance was on account of ‘sums 
received by members of the plaintiffs family by disposal of portions 
of the joint. property, one of them being meant for the third of ‘the 
money so obtained. It also appears that tlie'day before the document 
was.drawn up:.the tard trees dn the Pyauksetkbin and Taungyagyt 
lands were marked and notzd in a list. 

I have gone over the whole case from the beginning again, but I 
am. quite at a loss to comprehend the precise bearing of the circum- 
stances shown to have taken place on the construction of the mort- 


- Maune Saune 


. Ue 
Maune So Hra. 


gage-deed, ‘Ihe enquiry in the Court of FirstInstance was imperfect 
and unsatisfactory, and does not throw sufficient light on the case. . 


The District Judge on remand has taken pains with the case, but his 
attention has not apparently been directed to the real difficulty, which 


is to ascertain what the interest mortgaged was, From the written. 
statement and_the examination of the defendant, Maung Paung, itisto” 
be gathered that the case for the defence was that the interest was a 


. small share and was confined to a few trees. 


It has been argued that there is’a patent ambiguity in the document _ 


. which cannot be cleared up by oral evidence under the prohibition in 
section 93 of the Evidence Act. ButI do not think that this is so. 


It is plain that the mortgagors meant to mortgage their interest, ° 


whatever it was, in the lands named or in the trees growing on these 
lands, or in both, What that interest was is quite capable of ascer- 
tainment, and depends principally on whether a division had already 


been made of joint property or whether the property was still held in - 


undivided shares. Though the document is silent as to the precise 
extent of the interest at the time there is no reason why, when the 
question is what that interest was, the matter should not be proved 


by extraneous evidence. There was no actual necessity to specify the | 
interest in the document. It was assumed to be known. It is pro- © 


_ vided in proviso 6 to section 92 that “any fact may be proved which 
shows in what manner the language. of a document is related to 
existing, facts.” _ ’ oe ; : 
' On the materia!s ‘at .present forthcoming it is impossible to say 
what the share or intérést of the plaintiffs was in the lands and trees 
mentioned when they mortgaged it, and consequently what they are 
entitled toredeem. The facts must be ascertained by further enquiry. 
It is unnecessary, however, I think, to require the parties to come 
up to this Court again. The point can properly be disposed of by 
the Lower Appellate Court. 
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present decree is set aside, and there will be a decree for © 
ffs for the: edemption of the interest in lands and trees mort- 
by them by the instrument of 1255, excluding Thambayagan © 
The extent of this interest to be ascertained by the Lower 
ate Court and specified in the decree. 
sto follow the final result according as it is found that the 
t to be redeefned is that alleged by plaintifis or defendants. « 
to be cbhserved that the Lower Appellate Court refused to re- 
, document*tendered in evidence on the part of defendants at a 
age of the case. But the defendants tendered several docu- 
of which this was perhaps one, in the Court of First Instance, 
did not consider them relevant. Whether they were or not will 
ly be a question for the District Court at the rehearing of the 
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Eviderice—z09. 
Before F. S. Copleston, Esg. 
MAUNG LIN 7, MAUNG SHWE THAW. 

Limitation Act, s. 28; Evidence A ct, s. 109. a 
Where plaintiff occupied land by permission of the defendant and although ns 
rent was paid the platntiff never set up any title aS owner -but continued, until 

Government claimed the land as State, to occupy under thé permission. 
Heid-—that notwithstanding the fact that the plaintiff and his father were in pose 
session of the land for 18 years, such occupation will not give them a title as there 

was no adverse possession, eS [> ae eee 
References—. L. R., 18 Bom,, 256; 1, L. R., 7 Bom., 40; 1.1. Ry-4 Cal. 314; 
LL. R., 3 Mad., 128; X, Moore’s Indian Appeals, 47 3 12 W. R., 175. 

Tue ‘plaintiff sued to recover certain land from defendant on. the 
ground that the land was his (plaintiff's) cleaved land, and that defend- 
ant had entered into possession of it, The defendant denied that the 
‘land was cleared by plaintiff, but asserted that his ancestors had‘clear- 
ed it, and that one Maung Shwe Thet, the thugyi, had by defendant's 
permission: allowed the plaintiff to enter and cultivate the. land. In 
the yéar 1252 the land was takén by the.State and remained in the 


condition of State land until the year 1256, when it was declared not! 


to be State, on the application of defendant (and others whose lands 
had been seized), and was given to the defendant as owner. In ‘1256 
and 1257 defendant cultivated. i ee 

Part of the case set up in‘the Court of First Instance for the plain- 
tiff was that, as defendant had entered on the land forcibly and 
wrongfully,.the burden of ‘proof was on defendant, it being’ admitted. 
that plaintiff. had been previously in possession. The defendant was 
accordingly required to begin, and called evidence to show that - plain- 
tiff was in possession by defendant’s permission. {1 may.remark that 
the Judge headed all these defence: witnesses as witnesses for the 
plaintiff, and their evidence as such rather puzzled me at first...’ 

It appears:that plaintiff did work the land from :1252 to.1255 and 
paid revenue, but there is no evidence, and no reason to think that. 
defendant’sentry was wrongful. . It appears that the Assistant Col- 
lector put him in possession, in consequence of his claim inthe Re- 
venue Court having. been established, plaintiff having-made no claim,’ 
and having meanwhile been in occupation under the ‘thugyi. paying 
revenue to Government. —_- - ee oi, Renee 
. There was no good reason then why plaintiff should not have beer 
called onto prove his claim, the burden of proof being-thrown on him. 
The plaintiff, however, called no witnesses. as 
. The Township Judge found that plaintiff had been in possession by 
the permission of defendant and therefore dismissed plaintifi’s ‘suit, 

. , The District ‘Judge-appears to have held, as the Township. Judge 
had done, that the defendant had given his permission to plaintiff's 
occupation, but he “says, “At the same time they ‘admit’ that the 
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“appellant never asked for ttie-alleged permission and that neither he 

“nor his father ever paid-rent or im any way acknowledged the owner- 
“ship of the respondent (defendant) or hig angestors.” The Judge, 
finding that plajntiff:and. his father had. occupied-the land for 18 years 


‘ without interruption, accordingly considered that plaintiff had made 


out his title and gave ftim-a decree: I find tliat’ plaintiff proved no . 
title: other than the occupation. Though: in: his:plaint- lie: said: he liad 
cléared ‘tlie: land" and’ Been: in occupation.over 12° years;. in: His exam 
ination he: asserted a.dexived: possession of’7o.years. TAhis,, Bowever, 
was: not. made. ent, and: the. evidence. is. conclusive: that. defendant, 
whether he asked for the land {as Shwe Thet;. the-thugy-it;. say/he 
did). oxrnat, accepted, the: land: from Shwe: T:-het,. wha allotted: it-as. the ' 
agent: andi with: the:-permissiom of the-deferndant, and there.ismo rea- 
son atiallto:think, that. Po: Sin, plaintiffts-father, ocenpiediin:any: differ- 
enh way, 

Theonaiat pointin:issue. new, then;.is-whether: the: possession: for: 18. 


' years: by; plaintiff: and:his father has under section 28 of: the:Limitation 


&et. given: plaintifira.completetitie: to the land;. 

Mr: Hirjee-for the:applicant: (defendant); has cite d.several: decisions; 
Imthe-case:of: Arishnajt: Ramchendya.v.,Antajt: Pandurang*® it was. 
held that! though.the defendants were not:tenants:they, were not:tress 
passars;. and that: their. possession. wag: permissive: and. not. adverse; 
until'they expressly sets, upsa;title of. ownership in. the property. Ix. 
Tatia v. Sadashiv,t similarly, it was held: that! mere: non-payment: of’ 
renti did:not. constatute: adverse: possession; In the cases: reported! at 
EL. Ri,, & @alj,, g14,. and. Eb. R., 3:Mad.,. 118,. it was, Held. that g 
tenaney; must. be presumed:to cantinue, until its cessation »was proved 
although:rent. was: not paidi, Section, 109, 0f: the: Evidence Act.is clear 
onithis paint, @n.the-strength-of: these decisions,.L: am:asked. to hold 
that: an: aaqupation bagun: by, permission; as the: possessiof. in: this 
case was, must:be heldito: heave continued to:be permissive: 

Mr. Galagreedy. fon the: respondent (plaintiff) relies: on: section; 28 
of; the: Limitation: Act, already. referred:to.and! has-alse: cited: some-rul- 
INFSE - 
ie thie:cases; reportediat. nj, Moore’s: Indian: Appeals, pages: 47-and: 
123, W...R.,, page: £79;-the persons: in: possession: before:the ouster were. 


- held. entitledta:recoven possession.on.their possessory: title... 
"“» Weonsider: it clear: tHat! this: Court’ should: Hold’ as a fact; as. the | . 


". Court of First ‘Instance did, that plaintiff occupied! by: permission of the 


’ defendant; and‘férther; that; althouglt fo:-rent was’ paid; the ‘plaintiff 


— ‘never: set’ up: any: title as owner, but contiimed’ until: Government . . 


' claimed the land as State, to-oceupy: under: tle afGresaid! permission. 
: ‘Bhat: Belting the case; the fact. that’ plaintiff and' his: father were in 


possession-oft tlie:land' for 18-years- will not’. give them a:title:. There 


"Wass nos adverse possession, It is.of course: steange thati plaintiff 


HL LAR, 18 Bom, 256. |; | TLL, 7.Bom, 40. 
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should not have been required to-pay rett. The only explanation is 
that the thugy! Shwe Thet, who is.related to, or connected with, both 
parties, got the land for plaintiff, defendant being a resident of another 
village and appareritly not wariting the land. It is possible that the 
parties. dtl thought too that the land was really State ‘land, although 
defendant claimed some right to.occupy or allet:it ; but of:this there 
is.n0 evidence, and the land has been released from the order..declar- 


t'Stte. i ’ 
i ae then ‘that the District Judge was in etror'in upsétting the 
deciston vf the’Court of First Instance, and I'therefore set .aside ‘his 
decision and restore that of the Township Judge, dismissing plaintifi’s 
case with costs. * 


Maune Lin 


UV 
Maunc Stowe 
HAW, 
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— Before G. D. Burgess, Esq. C82. 

. . MAUNG KYAW. ZAN +. MA MIN BYU ann MAUNG BWIN. 
bead Documents of Burmese times—Proof required of-~Possession, e 
“THIS “casé. had to be retried inthe Lower Courts because on,the 
first occasion the plaintiffs, whose suit was dismissed, had not been 
permitted to show the nature and effect of certain documentary evi- 
dence which they were ready to produce. The Court of First lastance 
has again found against the plaintiffs, but the Lower Appellate Court, 
relying principally on the documents, has given a decree in’ their 
favour. 

The subject of dispute is a piece of land planted with ¢ar¢ palm 
trees north of the village of Shaukpin, and there are pagodas and - 
kyaungs on or near it. Both parties claim the land as a lapsed endow- 
ment of the péngyis, who used to occupy one of the £yaungs in suc- 
cession to each other. The succession having ceased, the land is 
claimed as having reverted to the sg | of the original donor. The 
plaintiffs produce a document, Exhibit A, which purports to be a gift 
of the land to the Péxgyz U Lun Bye in 1257 B.E. by Po We or Ko 
We, the ancestor of the plaintiffs; while the defendant produces 
another purporting to be asimilar gift to U Bye by his grandmother 


_ Ma Bein in 1171.B.E. The latter document is the more explicit of 


the two and mentions the situation of the ground west of Onhna-daw 
ya, which is land belonging to Ma Bein’s family. The plaintiffs’ 
document does not describe the position of the land, but merely men- 
tions the desire of U Lun Bye to plant a garden within his jungle 
limits, and the consent of Ko We, and the only thing to indicate where 
the land lies is the description of U Lun Bye as being of the dyaung 
north of Shaukpin. The name of the péngyi seems to be the same in — 
both documents, and the difference of 14 years in the dates of the 
documents is deserving of notice. If U Lun Bye or U Bye was in the 
kyaung in 1171, is it likely that he would also have been head of 
the kyaung in 1157? Exhibit A was produced by the plaintiff Maung 
Bwin, who said he got it from Maung Ta’s house about the year 
1240 B.E. It is not shown why such a document should have. 
been in Maung Ta’s possession. The Court of First Instance found 
that Exhibit A was not proved, but held that the defendant’s docu- 
ment, Exhibit 1, which he said. he had got from his father Maung .. 


- Nyo Yaung, deceased, was proved.. The District Judge in appeal . © 


remarked that he was “ unable to see how the documentary evidence .. 
“produced by the defendant is of any more weight than that pro- - 


_ “duced by the plaintiffs.” But it was for the plaintiffs, in so far as 
_,. their claim rested on the title of Ko We, to make out that title, and 


the Court of First Instance was undoubtedly right in its finding’ that 
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such title was not made out by the document, Exhibit A, which was not Mavne Kyaw Zin 
satisfactorily proved. The other documents relied on by the plain: 44, 42° B ie 
tiffs are Exhibits B,C, D,E, and F. The Court of First Instancé ASR EU, 
remarked that: “The evidence adduced is not only weak but it is 
“also unsatisfactory, and I am of opinion that the plaintiffs have failed 
“to prove the genuineness of these documents. Even assuming’ that 
“they are genuine, the fact remains that neither defendant, nor his 
“ancestors were parties to the suits or disputes ceferred to in the 
documents, so that the defendant’s hereditary rights to the property 
’ “in dispute are in no way affected by any of the so-called orders or 
“ decrees.” This latter objection to the documents is well founded. 
The defendant was not a party to the contests to which the docu- 
ments relate; and the orders given would not be binding upon him as 
a decision of the question of title to the property. The purpose for 
which the documents would be admissible in evidence- against the 
defendant would be to prove the plaintiffs’ possession of the property 
of which their plaint alleges they were dispossessed. j : 
The District Judge points out that the Court of First Instance has 
not explained the grounds upon which it formed the opinion that the 
evidence was weak and unsatisfactory, and he says that the docu- 
ments seem to him to be proved as satisfactorily as can be expected: 
The District Judge has not, however, set out his own reasons for this 
conclusion, and in differing from the finding of a Lower Court, which 
is not necessarily wrong on the face of it, it is always desirable that 
the” grounds for dissenting should be stated. The Lower Appellate 
Court's finding is also not sufficiently distinct. When a claimant 
comes into court relying on documents he must prove them, and if 
he fails to do so and they are disputed by the other side, they cannot 
be admitted in evidence. In the present, instance the documents 
excepting Exhibits A and B are not ancient, being only some ten 
ears old, and there ought to be no insuperable difficulty about prov- 
ing them, Exhibit A has already been dealt with. It has not been 
proved, Exhibit B relates to a dispute between Nga Pan Din and Nga 
We about certain land in 1148 B.E. The document does not show the 
result, which was to depend on the taking of an oath. Ontme-daw 
is mentioned as one of the boundaries of the land; but whether the 
land was the same as that in dispute or not, or whether or not the 
Nga.We spoken of was the Ko We claimed as the plaintiff’s ancestor, 
it is impossible to say. Pan Din had nothing to do with: the. 
defendant, and this inconclusive document would prove nothing rele- 
vant, even if it-could be considered to be proved itself, which it can-. 
not. The witness Maung Shwe Swe, seventh witness for plaintiffs,: 
says that he heard of a dispute about the property between Maung Pan 
Din and Maung We; that Mvat Thin, husband of plaintiff, Ma Min 
Byu, showed him a judgment about 1238 or 1239, but that being 
shortsighted he.could not identify it. As to the other documents. 
the same witness says that in 1244 or 1245 he was sent for by. the. 


MauneRivaw Zan 
@ 
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Wytnst Maung’Shwe Tha and given verbal-orders about-the property 
in dispute. ‘Maung Shwe Tha ‘told him that he ‘had received orders 
from ‘the ‘M@yin-wun and ‘from the ‘Mingéla Hman Kyaung Saya and 
directed. him ‘to ‘see that Myat' Thin was allowell to-‘enjoy ‘the pro- 
petty «in ‘dispute. He showed ‘him ‘the orders «with ‘that ‘from ‘the 
babii Myingaung,’but ‘being shorisiglited ‘he -could-not identify 
m-properky. ie 

The ae ay ‘Maung Shwe Kyu, great«prandson-of Maung Pan 
Din, :says‘that‘in-124% che ‘was-Shown by his uncle Tha Duna writing 
purporting to'be ‘the judgment in a case between Pan Dini and ‘U 


‘We; ‘and -he‘could:identify it. But-on ‘being shown the paradback 


containing Exhibit’B *he:stated -he-could find no document :similar‘in 
meaning ‘tothe -one‘he bad mentioned. The one ‘he saw ‘related ‘to 
land ‘called: Fandaung Tania. 

Se ‘saw-an order of ‘the MM/yin-wun produced by ‘Myat Thin and 
Agabeforé:the Welaung Myingaung. The Myingauny gave avorder 
on palm leaf which ‘ze'did not -read but‘heard read. It was‘to ‘the 
effect:that Myat ‘Thin and-Aga, ‘heirs of U “We, were-to-get possession 
of ‘Tundaung Tanda land and toddy-grove. He was a ‘pupil of ‘U 
Thumana, the péngyi to whom Myat Thin brought an order purport- 
ing ‘to‘be'from ‘the 'fImangyaung Saya. The witness ‘did not identify © 
was eile ‘decuments. 

fhe next witness, Maung Pan ‘Bwe, does. not identify any document 
either, ‘being illiterate. He «went with Tun Byu to the'Natogyi 47yzx- 
wen, where-an order on palm ‘leaf was-obtained. ‘He ‘heard ‘it :read - 
out:in‘the severith witness ‘Shwe'Swé's house. It:was-to-the éffect that 
Myat Thin and Aga -were ‘to-enjoy ‘the Myaukkyaung toddy-palm 
grove. ‘But afterwards the witness said ‘he did not ‘know to what 
property the-order’rélated. : 

‘These -are all ‘the witnesses except one who ‘speak about ‘the 
documents, anil'they prove ‘none of‘them. ‘Turning to the rémaining 
witness, Maung Yun, ‘sonof the’first plaintiff'Ma ‘Min Byu and her 
ageut, ‘and virtually:a-plaintiff‘himself, we find‘that he-gives the ‘fol- 
lowing -evidence. “He ‘states that Exhibit C on “palm ‘leaf -was the 


" original judgment of ‘the AZyin-wun, given in accordance with instruc- 


tions ‘conveyed -in .a‘létter -from‘the Mingala Hman Kyaung Saya, 
which-is Exhibit'D. “This letter-is addressed ‘tothe Gaiugék, Gatnug- 
dauk, Myinsaye, Myingaung, and others, and itis not-quite clear why 


- the létter should now'be- in ‘plaintiff's ‘possession. ‘Maung Yun says 


he -went-to Manddlay and got it‘himself. “The M/yin-wun’s judgment 
was produced before the Wélaung A/yizzaung, who gave an order:on 


-. palmiledf, Exhibit'E. The judgment and order-were«produced ‘before 


the thugyi of ‘K:yauk-ka, who-gave an‘order for possession of the pro- 
petty ‘by Myat ‘Thin and Aga. ‘Before this, in 1243 ‘or 1244, the 


‘Shwepyi-Yanaung. Anauklet IM/yzusaye ‘gave ‘the ee ‘Exhibit ‘F, 


directing ‘the-parties ‘to'have their -disputessettled at ‘Manddlay, and 


-it-wasithen Maung Yun-werit'to the 'Hmangyaung ‘Saya. 
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Maung Yun says: He got: Bihilit Bi from his. father: Myat: Thin, Mauno.KxrawZaw 
grandson: of U We, in-1238.B:E. In cross-examination Maung Yin yawn Byay 
stated: that he was present when Exhibit D“was written, but He’ was 
not: present, when: F was. obtained from: the My¢nxsaye; nor when the 
Myin-wun gave €, nor when'the Myingaunegave E; and‘that hespske 
from hearsay when‘ lie-said'that the Kyauk-ka: thugyi gave an order 
of possession: There isthus:no proof at alliof any’ of the dociments 
at all except Dj and:for: Déthere is. only Maung Yun’s' word: Maung 
¥un: called:'the Mingala Hman-Kyaung Saya “Thudama:”’ to. stiow 
his: authority, but he admitted that he.did'not know whether he-was 
Thudama; and that His: seal did: not deseribe Him. as Vhudama. 

Besides: this Maung: Yun was: a witness: on: the first! trial! of the case 
before.the question: of the documents: was under enquity-at' all; and 
the Court of First Instance then recorded the following note on: his 
deposition: “I-am not at’ all'satisfied with the demeanour of" this 
“witness. He was most reluctant: to:answer any: question: whitch was 
‘“Hkely-to go:against the plaintiffs, and:I had: to-warn him: more: than 
“ence: I consider that’ le-is not’ a truthful: witness.” Obviously; 
therefore, any statement of Maung: Yun’s is apen-to:great-doubt:.. 
_ Besides the foregoing objections: there are internal: difficulties: ir 
the documents themselves. Qmitting B, which:has: been separately 
disposed of already; none-of the documents is:dat: which appea 
very ourious: ciroumstance: Exhibit F recites: that Nga We> had. 
built a kyaung-on his yaland north of Shaukpin for Saya U: Ottama 
Wuotha;. but: the. plaintiff's: case is:thattthe gift was:to:U' Lun Bye, 
who is’ mentioned’ in the other docements, Exhibit FP goes on: to 
say’ that ‘there being. no Tinga, Samsha: or clergy, in-residence; the 
-jaggery had been: taken-by Myat Thin, Aga, and Shwe Swe, but U! 
Tesaw: Thaya had obtained'a sa, or order; to-enjoy the: producé;*bati 
notafter:a final determination of the-case by: the Gaingék, Gaingdauk; 
andiother Sedaws, and therefore they were not ‘to be called:upon to 
give up the jaggery, but the dispute was to go'to-the 7hudama for 
settlament. As: observed: above, there is no evidence of a: settlementi 
by the Thudama: Exhibit'D is not from the zudama; it doss- not! 
specify; the situation:of'the land; and it calls on the: parties to: come up 
to Mandalay: to settle their dispute so that’ there was-nothing. definite 
about it: beyond! prohibiting U Tesaw Tliaya from recovering: the jag- 
gery. Exhibit C’does not specify the land; and) it'says tliat’ there 
 wefe no Fhinga’on the land; as‘U Oggantha-Mala did not succeed? U 
Lun Bye. But: the plaintiff's own case: at the-firstitrial: was tliat’ Ui 
Oggantla Mala’ was in possession of the property for 14 or 1r5: 
years. It also-mentions: U Tésaw THaya: as being in collusion: witli: 
U:Ogganttia:Mala: The order’is for the return. of the jaggery; which: 
‘would imply that U Tesaw Thaya’s order: had prevailed’ and’ been: 
‘carried out, and for the land to remain unmolested with Myat Thin 
and Aga, , 
Exhibit E is merely a repetition of C by the Myingaung. 
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‘Maun Kyaw Zan . It has not been made cleat who U Tesaw Thaya was. The plain- 
%  . tiffs’ own evidence is that U Dun Aung was the stccessor of U 
Ma Mix Brv.. Oggantha Mala. It is sought to identify the two pdngyzs by the 
names. ofthe pupils which are mentioned by Maung Yun, but it was 
easy for Maung a to repeat the names from the documents. 
.. Furthermore the identity of the property referred ’to in the docu- 
ments with that in dispute is very doubtful. The ‘Court of First 
Instance in its finding said: “I may also remark “that it does not 
“seem to me clear that the property referred to in the docutiiénts (is ?) 
“are identical with the property in dispute, a point on which the 
Advocate for the defendant has laid some stress.” The Court 
appears to have been quite justified in its uncertainty. “The €vidence 
of the documents must therefore be taken as having altogether 
broken down. : oe WEY ico . eee 
_.There is admittedly very little evidence beyond the documents. 
The plaintiffs say they had possession of the land:from 40, ‘when 
U Dun Aung left the kyaung, till 1250, when defendant*feok pos- 
session ; but the claim to possession seems to rest solely on their 
gétting a share of the produce. of the palm trees. This share is 
said by the plaintiff's learned Advocate tobe rent. But it is most 
questionable whether there was any giving of rent. The plaintiffs’ 
own witness, Maung Aing {Ine),said: _“‘U Dun Aung was too old to 
“prevent the plaintiffs from taking.a share of the produce and. was 
“ obliged to look on.”- He further said: “The plaintiffs were never in 
“ actual possession of the property in dispute.” The fifth witness for 
the defence, Mautg Tha Han, says that his father, Maung Ko, was 
lessee. of the toddy grove for ten years under U Dun Aung, to whom 
he gave.a third of the produce, and that he never gave a share of the 
produce in jaggery. to the plaintiffs during those ten years. On_ this 
evidence the Lower Courts could come to no other finding than they. 
did -in the first instance that plaintiffs had not proved ypossession. 
The defendant did. not turn the plaintiffs out, but quietly entered into 
possession on the death of U Dun Aung in 1250. The plaintiffs madc 
no opposition: and: did nothing whatever. The land round about 
does not. belong to.plaintifis’ family but to defendants, and the ground — 
‘in ‘dispute is said to have been commonly reputed to be the endcow- 
ment made by defendants’ grandmother, Ma Bein. But it is unneces- 
sary to, discuss the question of defendant’s title. Unless the plaintiffs 
have. made out, a title’ against him he has a right to remain in pos- 
‘session, . Such title has not, inmy opinion, been established, and the 
plaintiffs’ claim therefore fails. Other points.in the case need not be 
... Referred to, The decree of the Lower Appellate Court. must be 
reversed, .and that of the Court of First Instance dismissing .the suit 


restored with costs in all Courts... . 
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Evidence--r10, 
Before G. D. Burgess, Esg., 0.8.10 
MAUNG NYO v. MAUNG HME. 
Suit to recover a piece of land--Burden of proof of ownership. 
Duty of Appellate Court to give its reasons for believing the evidence cf ons 
side in preference to that of the ether when the evidence is conflicting, 

References: ; 
Government 


. No. 432%, dated the eth November 1886, 
Upper Burma Notification No, 125, dated the 22nd Novemper' i886, 


Upper Burma Rulings, 1892—96, I, page 631. 
Tue plaintiff (respondent) Maung Hime sued the defendant (app!i- 
cant) Maung Nyo fora piece of land in the possession of the latter 
and obtained a decree. : 
The defendant preferred an appeal to the District Court, which 
was dismissed. ; ae 

~The District Judge said: “This is an appeal from the decree of 
the Subdivisional Officer, Pyawbwé, in Suit No. 12 of 1892. Plain- 
tiff sued to recover a piece of land 
defendant. He claimed that the pitt was made to have effect only 
during his uncle’s lifetime, Defendant urged that the land was given 


of India Finance and Commerce Department Notification 


to him outright. { see no reason to disturb the finding of the Lower | 


Court on the evidence before him.” 


The defendant in appeal challenged the decree as being against the | 


evidence, and the District Judge ought to have examined the evidence 
and given his reasons for belieying the plaintiff's story rather than 
the defendant’s, So far as the Lower Appellate Court is concerned 
there is nothing to show the grounds upon which credit was given te 
one side rather than to the other, and it is always proper that such 
grounds should be set out when the evidence is conflicting. When 
a District Court omits to do its duty in first appeal the natural result is 
‘that revision is applied for, as in this case, and litigation is prolonged. 

‘To take the defendant’s case first: He has produced witnesses to 
show that the land in dispute was made over to him absolutely in 1247 
B.E. by the plaintiff's uncle, Maung Hlaing, the thugyi of the village, 
he being the ywaék and having rendered service to the thugyi, and’ 
that he has been in possession ever since, 

~The Court of First Instance thought it was-most unlikely that such 
a gift or grant should have been made verbally, and that the state- 
ments of the witnesses were not to be relied on because they contradic- 
ted each other. The contradictions related to the meeting and move- 
ments of the witnesses and defendant, and considering the interval of 
13 years that has elapsed, it would be singular if there were not discre- 
pancies as to details, and under such circumstances discrepancies of the 
kind are not necessarily indications of untrustworthiness. One of the 

49. 


which his uncle had given to ~ 


Civil Revision 
Vo. £1 of 
1893. 
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two witnesses, Maung Po, is brother or cousin of defendant ; the other, 
Maung Pe, is not related. The latter could not remember the month, 
but he could recoliect the year because it was that of King Thibaw’s 
ascending the throne. Both of. these witnesses, and also Maung 
Ta Te, brother-intaw of defendant, state that defendant has been 
in continuous possession of the land since 1241 BE. This. ¢vi- 
dence of possession is not contradicted by the plaintiff's witnesses, 
aad the Lower Court seems to have everlooked the eyidence of pos-' 
session independent of the manner In which possession was originally 
given: The defendant also produced a written agreement, purport- 
ing to be made by plaintiff, to the effect that if the latter should 
succeed ‘to the thugyiship he would give the.former 20 tixgyés of: 
land in addition to the 15 already given by his uncle: The Court 
of First Instance thought it was unsaie to aceept this document as the 
only witness to it was Maung Ta Te, ‘defendant’s brother-in-law ; but 
it omitted. to notice that-the-arrangement, though not the document 

was also spoken to by Maung Po, that the defendant also spoke to it, 
and that plaintiff did not give evidence and deny his signature. 

The document is dated 1251, and the date is significant, for in 1251. 
Maung Hlaing died and plaintiff succeeded him as thugyi, and he 
alleges in his plaint that defendant. then obtained his permission to | 
keep possession of the land: But the witnesses whom he called,. 
Maung Kula and Maung Pye, say that defendant asked his permission 
to continué in possession of the land in 1253, or two years later. The 
evidence, therefore, does not agree with the assertion in the plaint, 
and the absence.of any written agreement on this occasion should 
have attracted the Lower Court’s attention as: it did in another 
instance. Moreover, the evidence is inconsistent with the plaintiff’s 
claim.ia.aaather respect, -for-the rest of plaintiff's’ evidence is directed 
to show that assignment, or gift of the land to defendant was only for ° 
the term of his uncle Maung Hlaing's life, whereas this evidence 
shows that he waited for two years before making any attempt to 
assert his right to take it back. © 
_ The Court of First Instance considered that a gift of this kind by 
Maung Hlaing was proved by three respectable witnesses not related 
to the parties. But. the first of these witnesses, Maung Paw, did not . 
know the land in dispute or its name ; he thought there was a deed of: - 

. gift; he thought it was to the effect that defendant was to possess and 
work the land only -during Maung Hiaing’s time; and he thought the 
deed of gift was kept by the defendant: ~ Pelee hy A 
Maung Shwé Bwin says the deed of gift was kept by defendant, and 

" by it defendant .was to have the and only during Maung Hlaing’s: - 
lifetime. He drafted the deed, and Maung.Ba, his brother, copied it. - - 
.. Maung Ba cannot say whether the land was to beheld during Maung 
Hiaing’s or during defendant’s lifetime, but it was one or the other. 

. Four months before the suit, he says, defendant asked hita to make a- 

. “hew copy of ‘the:deed, as the original was torn, but he: did not loak at 


ss 
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it. He gives the time as about 1249 or 1250 when the deed was 
written, while Maung Pa says it was 1248 or 1249. The plaint says 


1249. 
Maung Shwt Bwap says that defendant, Maung Nyo, was then 
thugyi, and Maung Hlaing, who had hereditary claims to the thugyi- 
aul applied to be reinstated. The Myodk of Pyawbwé asked him 
andthe thugyi, Maung Paw, to settle the dispute between Maung 
Hlaing and Maung Nyo, and their advice, to which both agreed, was 
that Maung Nyo should not dispute Maung Hlaing’s claims to the 
thugyiship, and that Maung Hlaing should allow Maung Nyo to remain 
in possession of the land during his lifetime. This seems a one-sided 
arrangement, and, if it were made, it isnot easy to understand why 
Maung Hlaing should not retain a duplicate of the alleged deed or 
some other document to vouch for the temporary nature of the 
assignment, The evidenze, especially that of Maung Paw, is inde- 
finite and wrcertain and does not appear sufficiently strong to be 
accepted as proving the alleged transaction. But however good the. 
evidence might otherwise be, it does not seem to be admissible at all. 
The alleged deed of gift has not been produced, nor its absence 
accounted for, The plaint does not mention its existence, nor was” 
defendant called on to produce it. . 
Even if the absence of the alleged document were accounted for, 
secondary evidence of its contents would apparentiy be inadmissible, 
because it was written on plain paper without stamp. The year 1249, 
in which it is said to have been written, corresponds with calendar 


year 1887-88, By Finance and Commerce Department Notification” 


No. 4321, dated the 25th November 1886, the Governor-General in 
Council remitted the duties chargeable under the fitst’schedule of the 
Stamp Act from the day on which section 6 of the Upper Burma 
Laws Act should come into forcewhich, by Upper Burma Notifi- 
cation x25, dated the 22nd November 1886, was the 2gth November 
1886-—with the exception of the duties chargeable on certain specified 
instruments when such instruments relate te immoveable property ; 
and among the instruments named .are a conveyance, a lease, and 
an instrument of gift; consequently, the alleged assignment to defend- 
ant under whichever of these heads it properly came, required to be 
stamped, and, as has already been ruled in this Court, secondary 
evidence of an unproduced unstamped document on which duty and 
penalty cannot be levied under the Stamp Act is inadmissible.* 

However, as observed above, the whole story of the assignment limit. 
ed to the lifetime of Maung*Hlaing is contradicted by the fact of 
defendant’s being left in undisturbed possession for two years after 
Maung Hlaing’s death. 

If plaintiff could not establish an assignment by himself to defend- 
ant, which I find he has not done, his suit. should properly ‘fail, since 





he is not thé heir of Maung Hlaing, who has left children to succeed 





* [See page 631.] 
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The Lower _Appe ellate Court-calls plaintiff a co-heir of the estate, 
it doés not appear upon what grounds the tenia is to be treated 
vart of an undivided family estate. 

f, on the other hand, plaintiff relies on his suécession in ihe thugyi- 
) the land would have to be regarded as State land probably, and 
case would be one for the Revenue Courts. 

in the evidence as it stands I should be inclined to hold that there 
mough to show adverse possession by defendant for 13 years. 
at any rate he is in possession and is entitledd@éhe protection 
rded him by section 110 of the Evidence Act, which says; “ When 
question is whether any person is owner of ‘anything of which he 
hown to be'in possession, the burthen of proving that he i is not the 
ier is on the person-who affirms that he is not the owner.” Here 
ré is no trustworthy <vidence adduced by the plaintiff that the 
andant is not‘the owner of the land in question, and the defendant 
at called upon to make out a title of his own. 
“he plaintiff having failed to. establish a title to. oust the defendant, 
suit must be dismissed with costs in all _Courts, the decree of the 
ver Courts being reversed, 
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Before G. D. Burgess, Esq., €.8.1. 
MAUNG NYUN *. MA NYEIN’ZAN AND MAUNG KU. 
Evidence Act, s, 110; Limitation Act, Schedule II, Article 142. 


Burden of proof—-Waste land—In a suit for possession of land on the ground 
‘of dispossession or discontinuance of possession, such dg§possession or discontinu- 
ance must be proved within 12 years of suit. Referred to. 


Reference.—Upper Burma Rulings, 92—96, U1, page 371. 


THIS case has been wretchedly tried in the Court of First Instance 
which seems to imagine that the person in possession of property is 
bound to show anyone whe wants to disturb him how he acquired it. 
The Lower Appeal Court’s judgment also excites considerable sur- 
prise. The attention of the Judge is invited to Circular No. 23, Civil, 
of 1893,* and other published judgments relating to the points which 
arose in the case. According to the defendant-applicant’s witness, he 
has been working the land by his labourers since 1249, but even if he 
‘only -began this year, as the Lower Appellate Court imagined he 


meant to say, still he is in possession of the land, and the provisions . 


of section 110 of the Evidence Act protect him in respect of the 
burden of proof. The provisions of this section and of Chapter VII 
of the Act generally seem to be altogether ignored by the Courts 
below. ‘ 


The evidence for the plaintiffs is of the most vague and indefinite 
kind as to ownership with scarcely a single thing to show ownership, 
and none -to show it within 12 years of suit. The Lower Appellate 
Court itself has found that the plaintifis.have not worked the land for 
at least 14 years, and this is the evidence of theix own chief witness, 
Maung Chit Pwe, as the Court says. : 


‘It seems also from the first plaintiff’s own statement that the land 
has been jungle or waste for some time. The suit practically was 
brought on the ground of action that the defendant had dispossessed 
the plaintiffs by entering and cultivating it. It was therefore for them, 
when defendant denied their claim, to prove their possession and the 
dispossession by him. But this has not been done, and if the land was 

“left unworked -for 44 years, the plaintiffs or ‘their predecessors pre- 
sumably relinquished possession. At least there is no proof that they 
retained possession or exerciséd dominion over the land within that 

_ time.* It seems to have been lost sight of. that in -a-suit of this kind 

dispossession or discontinuance of possession must be proved within 

‘12 years of suit under Article 142, Schedule II of the Limitation Act, 

and that if that is not done, the claimant is not entitled to recover. 


* [ Page 371.] 
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‘Bec, as the Lower Abnellste Court itself shows, the pened of dis- 
continuance of possession extends back for 14 years at least, and the 
action, therefore, cannot be maintained. 

The only doubt I feel is whether the true point in the case was 
sufficiently plain to the parties from the issue drawn, but I think from 
the evidence produced that the plaintiffs were well enough aware of 
what had to be proved. At any rate, it would be hard for them to 
succeed now. after the evidence that has already been given on their 
own side. Any ‘fregp evidence to explain it would be open to the 
objection of being purposely manufactured for theoccasion. It would, 
therefore, be useless to have the case sent back for further enquiry. 

The decree of the Courts hetowy must be reversed with costs, the 
suit being dismissed. 
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Before G.D. Burgess, Esy., CSF. 
' MA HLA GYWE 2. MA THAIK. 
ma Maung Tun U—for Appellant. 

When the question is whether any person is owner of anything of which he is 
shown to be in possession, the burden of proving that he is not the owner is on the 
person who affirms that he is not the owner. , 

To oust a person from the possession of land on the ground of a mortgage, there 
must be clear and satisfactory proof of the existence of such mortgage, and no 
presumption in favour of mortgage as against sale, according to the customs of the 
country, can supply the want of the necessary direct evidence. aes j 


The Court of First Appeal passed the following judgment in this 
case :— : 

“The evidence of plaintiff is that of neighbours, who say that 30 years ago 

laintifi’s husband came and offered to mortgage the land to them, but they re- 
fused, and that plaintiff’s husband subsequently told them he had mortgaged it to 
Nga Hnaung, the respondent’s grandfather. 

“Tn a civilized country this hearsay evidence would be scarcely sufficient. But 
in a country like Upper Burma, where all the land seems always mortgaged and 
never sold, seldom if ever on a bond or deed—and yet they pass on land mort- 
gage from one person to another in a very loose fashion, with always the right of 
redemption understood—the evidence in this case was, I think, sufficient to war- 
rant the decree granted by the Lower Court. - : 

« Tdee defendants were unable to trace their possession to beyond their grand- 
sees, to whom the land was mortgaged. I therefore dismiss the appeal with 
costs. ; 

References : 
U, B. R., 92—96, LI, pages 234, 345, 371, 400 and 619. 

Judgment in second appeal.—The Lower Courts have agreed in 
deciding this case contrary to law, as laid down in section 110 of the 
Evidence Act. ‘Their attention should be given to the various judg- 
ments of this Court relating to the matter which have been published 
and circulated. a 

They have decreed the redemption of a mortgage absolutely with- 
out a scrap of admissible evidence that any mortgage ever existed, 
and although the Appellate Court at least saw that the evidence was 
hearsay and useless, The preference of the Burmese for mortgage 
or sale, with the privilege of redemption, is a fact which cannot be 
made, as has been done here virtually, to do duty for the proof re- 
quized by law in each individual case. a, 

If the Lower Courts had paused to consider the matter, they would 
probably have hesitated to commit the monstrous injustice of turning 
the defendant out of land held peaceably. and quietly for 30 years, 
and perhaps more, on nothing more substantial than what a couple of 
friends of the plaintiff said they had heard. They would have done 
better to have thought how such a system would work if applied all 
round, and to the plaintiff herself among others. 





* See pages 234, 345, 371, 400 and 619, 
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The Judge of the Court of First Instance must be called upon to ex- 
plain his conduct in making personal inquiries out of Court among the 
people living in the neighbourhood of the land claimed. The appeal 
is allowed, and the decree of the Courts below is reversed with, costs, 
the plaintif’s suit being dismissed, 
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Before G. D. Burgess, Esq. CSA. 
MA ZET v. MAUNG GYI NYO. 


Effect of intentionally allowing vendor to appear as ostensible owner of land at 
public survey and registration of tenures in preventing original owner from aiter- 
wards setting up concealed title. 


References—11 B. L. R.,§3; 1.L. R., 14 Bom, 558 


THE question which arises in this case is whether the appellant is 
estopped from denying the respondent-plaintiff’s title as owner of the 
ground from which he seeks to eject her. 

The plaintiff claims as purchaser of the property, but there was a 
flaw in his title because of want of evidence of the sale of the land by 
Maung Gyi, husband of defendant, to Maung Ba by reason of his failure 
to produce and prove the deed of sale alleged in his plaint to have 
been executed and to be in the possession of Maung Ba. On account 
of this flaw the decree which plaintiff first obtained had to be set aside, 
and the case had to be remanded for retrial on the question of estop- 
pel. No further enquiry was made in the Lower Court beyond hear- 
ing arguments, and the precise points in dispute were not set down 

as issues. The Lower Court has also not stated the exact facts which 
in its opinion operate as an estoppel, but has merely alluded to’ them 
in a general way, which is both incorrect and inconvenient. This 
want of distinctness and precision is often felt as a difficulty. The 
material facts are that the wi originally belonged to Maung So, father 
of Maung Gyi, and that the latter came into occupation on his father’s 
death, The defendant, Ma Zet, is the widow of Maung Gyi. In 1248 
B.E. the Government caused a survey to be made of all the land in 
Mandalay town and a record of tenures. The owners of land were 
called upon to mark out their boundaries for the purpose of the sur- 
vey and settlement. _ Akwet Gaung Maung Thi, second witness for 
plaintiff, was then ten-house Gaung. He states: “In 1248, when 
“the révenue office ordered the demarcation of boundaries, Maung Ba 
“ marked the boundaries as of his land, I was ten-house Gaung then. 
“That is, he put down the marks at the four corners of the wiz. He 
“said he had purchased from Maung Gyi, and Maung Gyi was present 
“and helped to put down the marks.” After the boundary marks 
were put down Maung Gyi and his wife, the defendant, went to 
_ Shwebo, where Maung Gyi died two years after in 1249. 

The ‘next piece of evidence to be noted is this statement of Ma 
Zet, the defendant: ‘‘Maung Thi did tell-me a month after my 
“husband’s death that the wiz had been purchased by Maung Ba from 
“my husband. I thought he was joking and took no notice of it.” 
After this reference may be made to the tax. receipts issued or the 
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municipal tax levied on the house in which Maung Gyi and Ma Zet 
used to live. In these their names appear as the occupiers of the 
house, while the name of the owner or occupier of the land is entered 
in 1251 as Maung Ba, and,in 1252 and 1253 as Alagappa Chetty. 
‘There are also the receipts for the tax on the area of the wz in the 
names of Maung Ba and of Alagappa Chetty. There ought to have 
been evidence, but the inference from these documents is, of course, 
that the corresponding names were entered in the survey and tenur 
registers upon which the assessment of municipal tax is based. ; 
There are further three registered documents, namely, a mortgage 


-deed by Maung Ba to Alagappa Chetty in 1249, a deed of sale be- 


tween the same parties in 1251, and a deed of sale to plaintiff in 1253. 
The Lower Court bas referred to the wiz being occupied by the ten-_ 


ants of the plaintiff, but from.what he admitted in this Court it appears 


that he. did not begin to charge rent for some months after he bought 
the wiz. Perhaps the Lower Court was alluding to Maung Ba’s state- 
ment that he collected Rs. 15 as rent. From the circumstances set 
out above it is clear that Maung Gyi allowed Maung Ba to. demarcate 
the land for a public purpose as his own property; that Maung Gyi 
‘was present and helped to put down the marks, and was also appar-« 
ently present when Maung Ba said that he had purchased the land 
from him ; that he then leit the wiz and went away from Mandala 

with his wife, the defendant; that defendant was- informed of the 
purchase.and.did nothing ; that Maung Ba was allowed to pay tax .on 


_the land and apparently to have his name entered in the registers as 


owner; that Alagappa Chetty was subsequently allowed to do the 


same ;..and that Maung Ba was allowed to transfer the land to Alagap- 


pa first by mortgage and then by sale in the public registry; and that 
Alagappa Chetty was allowed to transfer the land by similar sale to 
the plaintiff. 2 ; 
The only point in defendant’s favour seems to be that she produced 
her tax receipts herself, but of course there would have been no diffi- 
culty in ascertaining who paid the tax. The arrangement seems to 
have been that the occupants of houses were taxed on biildings, and. 
the owner of the-wzz on land uncovered by buildings, The learned 


_ Advocate for the appellant has argued that the respondent-plaintiff 


. must be held responsible for what has happened, because of his own , 


gross negligence in not getting hold of the title-deed conveying the . 
property from Maung Gyi to Maung Ba, I do not feel sure about .the- 
existence.of any deed of the kind although plaintiff has asserted it. 
It was in his amended plaint that he mentioned it, and the amended - 
plaint was not put in till the 11th of July, whereas the original plaint. 
was presented on the 5th. of May. The. deed to be of any. use would 


. have to. be registered, and there is nothing-said about.its having been 


registered... Maung Ba is said to be an untrustworthy person, and 
he would naturally be anxious to protéct himself in these transactions. 
And in any. case the want of the document was rather, a. matter for 


the first transferee, the Chetty, than for plaintiff. 
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There is nothing to show that the Chetty had any intimation of the 
possession by Maung Ba of any deed of sale from Maung Gyi, and the 
only rea! question in the case is whether Maung Gyi and his wife in- 
tentionally allowed Maung Ba to appear.as the propriclor of the w7z. 
The learned Advocate for the appellant has argued that there is no 
proof that they acted intentionally so as to mislead the ‘plaintiff, 
though they may have been lax and careless. ‘They. could not be ex- 
pected to Le constantly going to the registry office to find out 
whether other people were purporting to be dealing with their 
ee And he has quoted a case reporied at page 558, I. L. 
R., 14 Bom, where it was held that there was no estoppel 
throush an omission to set up a title to ptoperty on execution sale. 
Bul the grounds for that decision were stated to be that “ proceedings 
“in cxecution are ¢ tuvidtumt as regards the judgment debtor, aad he 
“js iu no way called upon to notice them,-Vasanj? Haribad v. Lallu 
" Akhu. Here it is not suggested that the defendants took any part 
“in them, or stood by so as to induce bidders te suppose they claimed 
“yo interest other than as representatives of the original judgment- 
© debtor, or that their silence misled the bidders at the sals.”’ The case 
ix thus totally different from ihe present, in which the contention is 
that tie defendant and her husband wilfully led the public to believe 
that Maung Ba, and not they, was the owner of the wz. The learned 
Advocate is not satisfied that the evidence of the Akwet gaung proves 
that Maung Gyi helped Maung Bato put down the boundary marks 
as the limits of Jand purchased by Maung Ba from him, but this is the 
plain meaning of the Akwet gaung’s words, and if there was any 
doubt as to the meaning, it ought to have been clearcd up when the 
case went back for re-trial. The language of the Privy Council in the 
case of Mam Kumar Kinditv. John and Maria McQueen® is very 
pertinent in this instance. It was this: “ It is a principle of natural 
‘equity which must be universally applicable that where one man 
“allaws another to hold himself out as the owner of an estate, and a 
“third person purchases it for value from the apparent owner in the 
‘belief that he is the real owner, the man who so allows the other to 
“hold himself out shall not be permitted to recover upon his secret 
“title, unless he can overthrow that of the purchaser by showing, either 
“ that he had direct notice, or something which amounts to constructive 
“notice of thezreal title, or that there existedfcircumstances which 
“ought to have put him upon an enquiry that, if prosecuted, would have 
“led tea discovery of it.” 

Here there can be ne possible doubt that. defendant and her hus- 
band intentionally permitted Maung Ba to hold himself out to the 
world as the owner of the land, and defendant is now precluded by 
_ the provisions of section 115 of the Evidence Act from denying such 
ownership against those who-have keen led to act upon the belief of 
its ‘truth. , 


* 11 BLL. R., 53. 
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Ma Zer The appeal must accordingly be dismissed with costs.. 
os i There is a discrepancy in the valuation of the suit in the two de- 
Maune Gt Nro. Crees of the Lower Court which will have to beclearedup, The ap- 
pellant will be granted a certificate for the refund of the amount of 
court-fee paid on the first memorandum of appeal, 
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Before G. D. Burgess, Esg., C81. 
MI MA NGA, NGA AY axp MI NGWEz, MAUNG PO TE. 
Transfer of land by head of joint family binding on co-heirs—Estoppel. 


Land belonging to a thugyi family was disposedof by G, the thugyi at the 
time and son of the eldest son of the preceding thugyi. The co-heirs offered no 
opposition, and the suit to set aside the transfer as invalid and recover the land 
was only brought by one of them nine years afterwards. 


Held—that in the absence of rebutting evidence, the presumption was that the 
transfer had been made by the head of the family with the consent or acquiescence 
_ of all interested, and that it was binding on the claimant. 


Reference.—S. j., L. B., pages 39, 41. 


THE applicants in this case ask for revision of a decree obtained 

against them by the respondent Maung Po Té in the Township Court, 
Kyaukpadaung, which has been confirmed in Civil Appeal No. 77 of 
1892 of the District Court, Myingyan. 
' The judgmest of the Lower Appellate Court sets out the case as 
follows: ‘‘ There is no. dispute about the position, extent, and boun- 
daries of the land in dispute. It is a piece of paddy-land called 
Tawgan, and has toddy trees and mango trees on it. These teddy 
trees and mango trees are also included in the suit. ; 

The plaintiff Po Té’s case in the Lower Court was briefly as fol- 
lows: The Zawgan land was the ancestral property of his family, the 
Thugyi yoya of Sadaungdaing. In11g0 B.E. it was mortgaged to one 
Ma Paw and her husband Maung Shwe Baung by the plaintiff Po 
Té’s grandfather, Maung Myo, the then Thugyi of Sadaung. 

“In 1226 the present defendants raised a claim to it as their doda- 
baing. The authorities who adjudicated in the matter directed the 
preserit defendants to produce three witnesses to prove that the land 
was their ancestor Maung Kya’s bodabaing. They did not produce 
the witnesses, and accordingly the Sadaung Thugyi’s ownership of 
the land was left undisturbed. 

“In 1240, or rather earlier, the present plaintiff Maung Po Te 


redeemed the land from Mi Paw and her son Pein Gyaw, and he. 


worked it {through a fresh mortgagee) till 1244. The thugyi of 


Sadaung, Maung Gyi,. a son of Po Té’s elder brother Maung Ko, gave © 


the land over to. the defendants in 1245 in consideration of the’ pay- 


- ment of Rs. 800, with which the thugyi wanted to hire soldiers which 


he had+to contribute for an expedition to the Shan States. ‘In 1251 
Po Te petitioned tne Assistant Commissioner, Popa, to ‘partition the 
ancestral estate of his father Lu Bu (Thugyi Maung Gyi's grand- 
father). ~The Assistant Commissioner referred the matter to arbitra- 
tion. The arbitrators divided the estate between Maung Gyi, the 
thugyi’s branch of the family, on the one hand, and Po 'Té together 
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Mi me sara with the rest of Lu Bu’s descendants (by three wives) on the other, 

Maune Po Tz, In the arbitrators’ decision it is stated that Maung Gyi resigns all 
claim to certain lands which are in the possession of outsiders on 
mortgage, and among these lands Tawgen is specified.” 

The District Judge then proceeds to draw a genealogical table 
which explains how Maung Po Te came to take the part he did with 
regard to the land. Maung Ko, tlic eldes! son of Thugyi Lu Bu, dicd 
before his father, and Maung Gyi, his son, who suecceded Maung Lu 
‘Bu as thugyi, is only 25 years old now, Maung Io Te? being 50. 
Naturally, therefore, Maung Po Te represented tie family when 
Maung Gyi wasa boy. The District Judge has omitted to notice the 
question when Maung Gyi came into possession of the land which he 
subsequently transferred to the defendants. The plaintiff's second 
witness Maung Yan We says that Maung Po Te aud his people let 
out aud worked the land alter redeeming it, and then Thugyi Maung- 
Gyi interfered and worked and let it out, but he dees not know in 
what year. The third witness Maung Shwe Maung states that he saw 
Maung Po Te, after getting the orders of the Ayadawidh Méuingyi, let- 
ting out and enjoying the land, after which Maung Gyi became thu- 
gyi and worked and let out and enjoyed the land. The defendants in 
their written statement pleaded limitation as the land had been in 
Maung Gyi’s hands since the year 1240, thus making a period of 14 
years against the plaintiff. If Maung Gyi’s possession was hostile to 
plaintiff the latter’s suit must fail as he has not shown possession 
within 12 years. On the other hand, he is in the dilemma that if the 
possession was not hostile Maung Gyi must have held ihe land as re- 
presentative and head of, and on account of, the family. There is 
nothing in the case to show why Maung Po Té should have any special 
claim to the property as distinguished from the other heirs of Maung 
Lu Bu. It is unnecessary to consider the rival ancestral tlaims of 
Maung Lu Bu’s family and the defendant’s family to the land. When 
litigation became abortive in 1226 the land remained in Maung Lu 
Bu’s family up to 1245, and that is quile enough to constitute it their 
family property: for present purposes. Besides, the defendants by 
paying Maung Gyi forthe landin 1245 virtually acknowledged the 

~ claims of his. family. But there is nothing to show exactly what. 
Maung Gyi’s interest in the land was. Maung Lu Bu’s estate con- 
sisted of a quantity -of land, and this particular piece may possibly — 
have gone to his successor in the thugyiship, of which it might have 
been an appanage. The interference -of the Ayadawdk, or State 
revenue authority,-‘with the land would seem to imply that it was 
other than ordinary private property. There is always. a difficulty in 
telling whether a thugyi'sland belongs to himself or pertains to his 
office, :If it were private property the ‘position of Maung Gyi as 
thugyi:and son of the eldest son of Maung Lu Bu would be that of 
head of the-family and manager for and representative of the other 
co-heirs, and any transaction’ concerning the land would naturally be 
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conducted by and with him. The transfer of the land by Maung Gyi 
to the defendants could not have been made without the knowledge 
of the rest of the family, and yet, so far as appears, all the other mem- 
bers stood by and did nothing; neither under the Burmese Govern- 
ment nor under the British Government which succeeded did they 
take any steps to prevent or annul the transfer of the property until 
this suit was brought nine years afterwards. The instrument of divi- 
sion made by the. arbitrators in 1251 expressly mentions the land as 
the property of the Sadaung Thugyi Ko Lu Bu which has gone into 
the hands of others, and gives Po Té and his co-heirs leave to sue for 
_ it, but the action is not instituted for three years afterwards. 
From these circumstances and this conduct the only fair presump- 
tion to make is that the land was transferred with the consent or ac- 
quiescence of all interested, and there is nothing in the case to rebut 
such inference. It would be inequitable that the co-heirs should stand 
by and allow the defendants to pay money to or on account of the co- 
heir holding the hereditary office of the family and ostensibly dealing 
with the land as the head of the family and should be permitted to 
come forward nine years afterwards and deprive the defendants of the 
land and of what they had given for it on the ground that they were 
not formal parties to the transaction. !am unable to agree with the 
view of the Lower Appellate Court that the “ conveyance was clearly 
unlawful as Maung Gyi was merely one of a body of co-heirs and had 
no authority to transfer even his own share of the ancestral joint 
property without the express consent of his co-heirs Po ‘Té, &c. 


The defendant-appellants can, if they see fit, sue Maung Gyi for the. 


money he wrongfully took from them.” If titles in Upper Burma 
were to be questioned on the ground that they were not derived ex- 
pressly from all the co-heirs of an estate there would probably be very 
few which would bear.scrutiny. It is a common practice for one or 
more heirs to act on behalf of the whole family. When a co-heir 
conies forward after a long lapse of time to challenge the action of 
another co-heir in dealing with joint property it is necessary to con- 
sider very carefully his means of knowledge, his conduct at the time, 
and all the circumstances, before accepting his story that what was 
done was done without his consent. In this instance the language of 
the instrument.of division of 1251 and other things go to indicate. that 
this is.one of those speculative actions with which persons in posses- 
. sion of. property are sometimes harassed by different co-heirs. . The 
_ other heirs of Maung Lu Bu to whom Maung Gyi generously relin- 
quished his interest in the land, after having absolutely disposed of it 
himself, should have been joined with Maung Pe Té as plaintiffs, but 
they have merely given a sort of*power-of-attorney to Maung Po Té 
to conduct the case. aes i 
Reference has been made to the pre-emption cases of Nga Myaing 
v. Mi Baw and others and of MiTé and Maung Saungy. Po Maung 
and. others,* but this is not a suit to enforce a right obpre-emption. 
If it were, it would be barred by limitation. 


* S. J., L. B., pages 3945 
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“Mr-Ma NoA ‘The suit is for immoveable property of which plaintiff has been dis- 
+ w ~~ possessed. If such dispossession took place when Maung Gyi came 
Maune Po T& into possession of the land the Suit is barred by the limitation of 12 

years under Article 142 of Schedule II of the Limitation Act. 
If such dispossession took place when the defendants came into 
possession by the conveyance of the land to them by Maung Gyi then 
.such transfer. is binding on the plaintiff and is an answer to his,suit, 
which consequently fails. 
The decree of the Lower Courts is reversed, and the plaintiff's*suit 
is dismissed with costs in all Courts. 
e 
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at of accotsnts—Omission of item~EstoppelEvidence Act, s. 115, 
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Whore a pariy obtained a settleraent of mutual accounts on favourable terms on 
ithe undersianding that it was a final arrangement, and subsequently sued for an 
item as omitted, being the balance due ona document which ought to have been 
given up at the time but was not produted by him eithér through avéfsight or in- 
tention, held that he was estopped from denying that the settléient included 
everything unless he also gave up the benefit of the settlement on his side, 

'Yius pith of this case lies in the second ground of the application 
for revision, namely, “that in a running account because there has 
been an adjustment between the parties no presumption arises that 
etrors and omissions are waived.” 

Here there was admittedly a settlement of accounts between the 
jlaintiff and the defendant’s predecessor in business, Meappa Chetty, 
Pat the plaintiff claims a balance of Rs. 175 with interest on a deposit 
receipt for Rs. 1,900 and files the receipt with thé payments of the 
difference endorsed on it. The casé for the defenicé is that the set> 
tlement of accounts disposed of this amount among others. 

The singular thing is that this receipt should be left in the hands of 
plaintiff after the settlement of accounts. 

No papers or books are produced, but there is the oral eviderice of 
two Chetties as to what took place, and they contradict each other on 
some points, though they agree that the understanding at the time 
was that there should be a final settlement of éverything between the 
two mer. On this point it is impossible not to believe these two wit- 
nesses. Meappa Chetty was going back to India, and the object was 
to have things cleared up before he went. Plaintiffs promissory 
notes were returned to him and he borrowed Rs. 300*from Adappa 
Chetty and handed over that amount to Meappa. It is said that he 
also gave up his own deposit receipts, and a Yeceipt for Rs. 500 was 
admittedly retticned by him. Soobroomoney says this was done at 
the time, but Adappa Chetty says he got it back about a aionth later 
and sent it on to Meappa®s agent, and this Seems to be the corréct 
version, .The return of this receipt shows distinctly that the deposit 
accounts were meant to be included in thé Settlement. like évery- 
thing else, as was natural, : i 

‘Soobroomoney statés that plaintiff said he bad to other receipts but 
that for the Rs 500. But Adappa did not héar this, and says that 
~ plaintiff did tiot mention any other receipts. Adappa also. admits that 

he heard no mention of the balance of Rs. ¥75 and that he doés not 
know whether it was included in the settlement. Plaintiff himself 
- gaid in the Court of First Instance that he did, not iméntion this balance 
because he forgot about it. e 
51 


Civil Revision 
No. 196 of 
1894. 
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_ Dawoopsr Bamsr Consequently there appear to be three possible explanations of the 


U. 
Cc. P. L. Crena 
CURPEN CHETTY, 


circumstances. 

The balance may have been reckoned, at the settlement of accounts, 
and the existence of the receipt may have been overlooked. In that 
case, of course, the plaintiff's claim is obviously disposed of. 

Or the piaintiff may wilfully have concealed his possession of. the 
receipt and the existence of the balance in order to make a separate’ 
claim afterwards. 

Or he may have accidentally omitted to. mention the circumstance 
through forgetfulness, and so have caused the amount to be left out of 
the settlement, 

Would he in either of the latter two cases be entitled to recover the 
amount now 2 one 
. The answer’ to this question seems-to depend upon the nature of 
the settlement. Praia. 

li this were a mere error in an arithmetical calculation of. accounts 
the rules of the Contract Act applicable to cases in. which both 
parties, or one of them, are under a mistake as to a matter of fact 
would govern the subject. 

But here the evidence is that this was not a mere casting up of 
accounts. Soobroomoney and Adappa Chetty, the letter states, in- 
terceded and decided that the accounts should be finally settled by 
plaintiff's payment of Rs. 300 to: Meappa Chetty, and Soobroomoney 
explicitly relates that plaintiff said the interest charged by the Chetty 
was too high, and considering that he often deposited large sums of 
money with the defendants for various periods ranging up to 15 days 
at a time without charging any interest some reduction in the interest- 
claimed by the defendants ought to be made ; that it was found that 
plaintiff owed about Rs. 1,300 aid Meappa reduced Rs. 1,000 and © 
asked plaintiff to pay Rs. 300 in settlement of all claims, which plain- 
tiff accordingly did. r He 

This version of the transaction is disputed here now, but no. evi- 
dence was. given to contradict it, and though there may possibly be 
an exaggeration in the amount of the deduction I see no sufficient 
reason for doubting that there was_a compromise of claims and that 
a considerably smaller sum than was instrictness due was acceptéd | 
by Meappa. Chetty in order to close his aceounts before he went away - 


_ to India. I understand that it is'a common practice with Chetties to 


make reductions of interest. in-order to ‘facilitate arrangements for - 
liquidating the debts due to them. : ie as 

This being so, the position is that the plaintiff having obtained a 
settlement of accounts on favourable.terms on the understanding ‘that’ 
it was a final arrangement now. seeks ‘to take advantage of his pos-.. 


. session of a document which ought to have been produced and given 


“up at the time in order to-claim an outstanding balance, which, if not ~ 


Ye actually reckoned in the settlement, was omitted by an oversight on _ 


. the part of his creditor*which he either intentionally or unintention- 


ally allowed to pass withoyt notice himself. 
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If plaintiff acted in this way intentionally the language of section pawoops Bamst 


115 of the Evidence Act clearly covers his conduct and he is estopped, , 
as a matter of evidence, from denying that the settlement included C. P. L. Cena 
Currer Crusty, 


everything. 

But, even if he acted unintentionally in the sense of ignorantly, he 
is still estopped, asa matter of equity, from taking advantage of the 
accidental omission unless he puts the other party in the position he 
would be in if the mistake had not occurred. 

The plaintiff might possibly have a cause of action for setting aside 
the adjustment of accounts and having a fresh account taken or rele- 
gating the patiics to their previous positions. But this is not what 
he has sued for. He is in reality trying to keep the benefit. of the 
contract for himself aid to deprive the defendant of it. But this is a 
course which is not allowable either inlaw or equity. The settle- 
ment must either stand or fall; it cannot do both. It is now standing, 
and must continue to stand until set aside in due course of law. The 
plaintiff has applied for.a remedy which cannot justly or equitably be 
given. The dismissal of plaintiff's suit by the Lower Appellate Court. 
ig therefore correct, and the application for revision must be dismissed 


with costs, 
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Evidence-—115. 
ae Heviate, Before G. D. Burgess, £sq., C51. 
- V0, 20 of- r ‘ 
1895. U THUMANA, MAUNG PE 2 ,, {MA SAING ann MAUNG PO 
— DOK ayy MA KYI §* 0 KYWE, 


Claim te land alleged: to be ancestralenManily compact. 


By a family arrangement between the children of the same mother by diffefent 
fathers the income of the land in suit was divided into three equal shares among 
the representatives of the three different branches of the family, and this arrange- 
ment. had lasted for upwards of thirty years, De! 

The plaintiff now sued for the mace of the property as descended from her: 
father alone. : : ‘ 


Held—that the plaintiff was estopped by the family compact, from giaiming more 
than a'third share, ; : er : 
THE judgment of the Lower Appellate Court was as follows :— 

L-gather the. following facts from the evidence and from the statements of the 
Adyocates: Applicant Ma Saing is the daughter. of Maung Pauk Tu and Ma 
An, Thesecond:applicant is -her son. A former husband of Ma An was Nga 
Pan Tauk, by. whom she had two children, namely, Maung, Kyaw Zan and Ma 
Shwe Gin, Maung Kyaw Zan’s son is the first defendant, a pongyi; Ma Shwe. 
Gén’s children are second, third, fourth, and fifth respondents. : 

. Maung Pauk ‘Tu'and Ma An and her two children are dead. The suit is be- — 
tween Ma Saing, the daughter of Ma An, and Ma An’s gveat(?)-grandchildren. 

The case of the applicant is that, on the death of her mother ‘Ma An, there was 
a division of property, on which occasion her half-brother and sister, the children 
of Ma An by Maung Pan Tauk, took the property which belonged to their father 
Maung Pan Tauk and shared with her the property acquized in ttie time of their 
mother Ma An and her father Maung Pauk Tu. 

_ For some reason which does not.appear, the property in dispute was not divided 
and the rent was equally shared by the three. 

Applicant has just discovéred by some old documents which had been hid from 
her that this property belonged to her father Maung Pauk Tu before his marriage 
with her mother, It nad been mortgaged to Maung U, from whom her mother 
Ma An redeemed it after the death of her father for the sum of Rs. 125. Appli- 
cant’s claim is that she is exclusively entitled to the property brought by her father. 
As it was redeemed by their mother’for Rs: 125, she thinks that according. to 
section 7 of tenth volume of Manu three-fourths of this amount is hers by right, 
She therefore wishes to pay respondents their one-fourth ‘share or Rs, 31-4-0 and 
retain exclusive possession of the property. _ : . 

The fourth and fifth respondents admit the claim of applicants. tl ook 
: Respondents 1, 2, 3 refuse to admit the claim and make the following de- 
lence — ae he 

’ That the property originally belonged to three sisters, Ma Yit, Ma Shwe Yit,. 
and MaE, That Maung Pauk Tu married Ma EB. That Maung Yin Gale alias | 
‘Narathiri married Ma Yit. On the death of Ma Yit her share of this-property 

“ -devolved on her husband Narathirsi, who again ‘married Ma An and -then died, « 
giving Ma Ama right to his share of the property. Ma An is their grand-mother ~ 
and therefore any right she had has devolved on them. foe 3 ? 

The defence resembles a drowning man clutching at a ‘sttaw. The claim. of - 
Narathiri rests on a document ‘filed by respondents. That.document commences 

--with “gepa8Gcorécoladsogs It is contended by the respondents. that $0008 G 

_ is the title cf Maung Yin Gale, the husband of Ma Shwe Yit, and, because of th 
solitary mention of this name in the document, they claim in this suit, : 
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The applicant states that gqpo8g is the title of Maung Pauk Tu, No evidence 


is offered on this point on either side, and it will be difficult to find a witness cld 
enough to remember who scoq88 was. The transactions have taken place long 


years ago. The mention ai the word of would show that there were two persons, 
tery 3qn08G and Maung Pauk Tu were two distinct persons, But the subsequent 


transactions recorded in the same document, wherein the name of Maung Pauk 
‘LU dnly appears, would show that he was considered the owner, The Lower 
Court has not filed a list of documents to show whether it has accepted documents 
as proved or not. In its judgment it makes no reference to documents filed b 
respondenis, but admits the documents filed by applicants, ‘ 

he Lower Court. fixed the issues-- : 
{i) whether the property descended to Maung Pauk Tu from his parents, | 
or whether it came to him from. his wife Ma E; 
{ii} under what law are respondents entitled to inherit the property of 
Maung Pauk Tu and Ma Eft Se 

and other issues which Yo not appear to be necessary for the decision of this case. 

_ The proper issue to fix was, did Maung Pauk Tu own the property in dispute 
wigs he married Ma An? If so, have respondents any right to get a share 
of it 

The Lower Court found that the property came with Maung Pauk Tu and that, 
according to Buddhist law, the applicant had a right to sue, but dismissed the 
case because the suit was barred by the Limitation Act, the applicant having fail- 
ed to sue within 12 years from date of her mother’s death. 

The decision of the Lower Court on this point of law must be reversed because 
the Limitation Act only applies to persons who are out of possession wishing to. 
recover land. In this case the appellant has always been in possession. The 
respondents themselves admit that the produce or rent of this land has been 
equally divided amongst them up to date, or that they have been in joint posses- 
sion, 

The oral evidence produced on both sides does-nothing to clear up the case. 
From the documentary evidence produced on both sides I agree with the Lower 
Coust that the property came with Maung Pauk Tu when he married Ma An, 

Now the question to be decided is, whether the appellant is entitled to have 
exclusive possession by paying to respondents a portion of the money used by their 
mother to redeem the land, and what the amount should be? The Advocates 
* aged have not given me much assistance on the Buddhist law applicable to: 
thig case : 

Section 9, Volume X of Laws of Manu, gives. the portion between the three 
kinds of sons, I think this section can be made applicable for the decision of this 
case, According to this section, if a widower having a-son and property of his 
own marties a widow having a son and property, and they beget a child, on the 
death-of the parties the son of the widower takes the property brought by his 
father. The sons ofthe widow take the property. of their mothey, and the offspring 
of the marriage take the property acquired during the marriage. I take it, there . 
' fore, that on the death of Maung Pauk Tu and Ma An, the children of Ma An 
’ taketthe property brought by their mother. Ma Saing, the offspring of Maung - 
Pauk Ti and Ma An, takes the property acquired during the marriage. Then, 
as regards the property brought by Maung Pauk Tu, if he had had a son. when 
he married Ma An, his property would go to his son.- As he had no son, who - 
should take the propegty brought by him? I think for two reasons it should go 
to Ma Saing: first, because, if she had-no half-brother on ber father’s side to inherit,. 
she would be entitled to inherit; or, if not, and the property brought by Maung 
Pauk Ti on his marriage to Ma An be considered as p5o)2g, then, according te 


the above law, Ma Saing is entitled to inherit’ gS0ls@ property, 


U. THUMANA 


uw 
Ma Satine, 
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Now;-as regards the amount which Ma Saing should pay to the children of her 
half-brother arid sisters. The property in dispute was redeemed by Ma An after 
Maung Pauk Tu’s death, It is not known with what funds she redeemed it. - It 
is very probable that she redeemed it with her own money, and her property has 
been divided equally amongst Ma Saing and Maung Kyaw Zan and Ma Shwe 
Gén, Thissum of Rs. 125 advanced by her must also be divided in the same 
manner, #.¢., Ma Saing will be only entitled to one-third share’ or Rs. 41-10-8. 
Therefore, if she wishes fo keep the land, she must pay respondents Rs, 83-5-4- 

I reverse the decision of the Lower Court and order that,.if “applicant pays to 
respondents the sum of Rs. 83-54, the property now claimed *be‘declared her ex- 
clusive property arid costs by respondents. : : 

The evidence produced in this case is of little or#tvomite,‘the state- 
ments largely consisting of mere hearsay. Documetrts “have been 
brought forward, too, but have not been proved. ; 

The suit might have been dismissed for mere want of evidence. 

But the case can be disposed of on the admitted fact that for more 
than 30 yéars, that is, since Ma An’s death, there has been a family 
arrangement by which the income of the land in-suitshas been divided 
into three equal shares among the representatives of the three differ- . 
ent branches of the family. The plaintiff Ma Saing claims the whole 
of the property now, which is a claim quite inconsistent with her 
allowing the representatives of the half-blood two shares as against 
her one. This arrangement was made, as observed, over 30 years 
ago,-and no provision in the Limitation Act can be pointed out which 
would allow a suit to be brought now to set it aside. Even if there 
were, the suit has been altogether wrongly and confusedly framed, 
‘and it would not be amiss to require the plaintiff to bring it in a clearer 
and more intelligible form,. 

It is argued that there has been fraud, but no assertion of this kind - 
in any distinct form is to be found, and there is no evidence whatever 


on the point. ; 
_ It is also argued that the property was in possession and, was un- 


divided.. 
If it had been enjoyed in common, that might have been a valid 
argument; but, when fixed shares of the produce and rent were made 
and taken, the matter is different. Although there was no actual 
splitting up of the land, that virtually amounted to a partition of the 
interest in it into definite and settled shares. : 
- The Lower Appellate, Court itself has practically admitted the in- ~ 


-terest of the parties to Be governed by the rule of division which they . 


themselves adopted by granting the plaintiff one share and the defend- 
ants two shares of the amount for which the property was obtained 
by the deceased Ma An. ‘ RAC 
_ The position of the parties under the arrangement of sharing by 
a-third each should remain unaffected, Under that plaintiffs can still 
claim partition and-possession of their third, but, in my opinion, they 
are estopped by the family arrangement to which they were parties 
from succeeding in this suit for the whole property. Sip ee lal a 
The decree of the Lower Appellate Court is therefore reversed and . 
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Before G. D. Burgess, Esq., CS. 
MA PYU » MA THA. 


When a debt is contracted with the formality of writing and the writing remains 
uncancelled in the hands of the creditor, need for strict proof of repayment and for 
reasonable and probable explanation of circumstances, 

Tue District Court in appeal supposed that this suit was barred 
by limitation, but a mistake has been made as to the date fixed for 
the repayment ofthe loan. This was five months after the date of 
the loan, and that date being the 10th Lazan, Naung Tagu, 1251 BLE., 
the date for repayment was the ioth Lazan, Tawthalin, 1252, so that 
a period of three years has not yet elapsed. 


The loan being admitted and the defence being rej:ayment of the 
debt, the burden of proof was on the defendant. e 

The Coutt of First Instance accepted the evidence for the defence, 
and the District Judge merely observed— 

** On the second point the Lower Court had the witnesses before it and was in a - 
better position than I am to decide what value was to be attached Yo their evidence. 
1 see no reason to doubt the correctness of the conciusion come to.” 

As the credibility of the evidence was the question raised in appeal 
it was, however, for the Appellate Court to scrutinize it strictly. 

The evidence consists of the statements of three witnesses, who sa 
that they saw the money repaid by the defendant. One of these 
witnesses is a relation, and the other two have given evidence against 
plaintiff in other cases in which she was mixed up. Two of the wit- 
nesses went with defendant to the house of plaintiff and her mother 
the money-lender; the other was in the house before, that is, his 
presence was an accident. He says he went to the house to borrow 
money, but he did not get the loan, and an unaccomplished purpose 
is a well-known mark of an untrustworthy witness. The statement 
of the same witness that a sum of 5 annas was short and was excused, 
the debt being Rs. 80 (Rs. 70 principal and Rs. 10 interest), is one 
of those touches which a Burman witness is found of putting in to 
give an air of reality. to his story, but which has here an appearance 
of improbability and, moreover, disagrees with the defendant’s written 
statement, which says a-sum of eight annas was remitted. from the 
interest, the rate being 3 per cent., and with the depositions of the 
other witnesses, who do not mention any abatement. But the prin- 
cipal thing against the evidence for the defence is the inherent im- 
probability of the whole account of the repayment, which represents the 
defendant going to plaintiff's house with the money on the very day 
due, taking -witnesses with her, and asking the lender to cancel and 
obliterate the document on which the money was borrowed, and yet 
allowing herself to be put off with the excuse that the document was not 
at hand, though this was the lender’s own house, and with the promise 


e 
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that it would be cancelled afterwards, and never taking any further . 
trouble to see’ or even to ask whether this had been done, 
The document is written in a book full of similar documents, and a 
number of these have been scored out and marked as settled. An 
entry is made on this document of a payment of Rs. 5 to account of 
interest in 1253. : a: 
It is admitted that a sum of Rs. 5 was paid, but it is said it was a 
loan. It is not difficult to choose between the two stories of the bor- 
rower paying interest and of her lending noney toa regular’ money- 
lender. It is also admitted that.defendant in 1254 supplied plaintiff 
with pork on credit to the value of Rs. 6, and itis easier to believe 
the plaintiff’s - version of this transaction- that the value of the meat 
went towards interest than the defendant’s that she would supply 
goods on credit when plaintiff already owed her money. _ : 
Under ‘these circumstances, it is hardly possible to believe that the 
defendant ever took Rs. 80 to the plaintiffs house at all, If she did 
she ought to have taken the money away again when she could riot 
get her bond cancelled, as she requested. oe 
When a debt is contracted on a formal written agreement the writ- 
ing upoi repayment should be given up to the borrower or should be 
destroyed or otherwise cancelled, or a written receipt or acquittance 
should be given, or the settlement of thé account should be shown in 


some other clear and unambiguous way. 


.- Ifthe writing remains uncancelled in the hands of the creditor, the 
‘debtor must be required to give strict proof.of the repayment and a 


reasonable and probable account of the creditor's retention of the. 
document intact, and if he fails to do so he must take the conse- 
quences, aor. 

The evidence tendered in this case is altogether insufficient to 
rebut the presumption from the creditor’s possession of the tncancelled 
promise in writing of the debtor to pay the money acknowledged to 
have been lent. . : fa 

‘The decree of the Lower Courts must therefore be reversed and 
there must be a decree for the plaintiff. 

The plaintiff seems to have claimed somewhat less than the amount 
of interest due... ; ieee caer Toe 

There will therefore be a decree for the amount claimed, namely, 
‘Rs. 70 principal and Rs. 7o —Rs. 11 = Rs. 59 interest : total Rs. 129,- 
with costs in all Courts. . ae # 
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Section 62-~see also page 220, 








SEcTIONS 62, a1, 110—-see also page 234. 


Srcrion 65—sce also page 565. 
Ssorion 65—~sce also page 631. 
Sxotion go—see also page 580. 
SecTion 110—-see also page 400, 


Sgecr1on 110—see also page 619. 
Section 115—see also page 548, 
Sscrion 116—se also page 461. 
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Before G. D. Burgess, Esqu, CS. 


MAUNG HMON, ann atiigial 3 ‘ CHO PONGY? axp MAUNG 
SAN BWIN TUN THA. 


Gift——Possession—What is requisite to tvansfer possession—Thingika gifi of 
mortgaged land—Assent of son to gift by fatuer not necessary—No vesied 
interest possessed by sonin father’s estate before father’s death—Diversion of 
estate from natural heirs to retigious endowment should be strictly looked 
tnto, 

References : 
Manugy?, V1, 43. 
S.J., LB, 46. 

THE memoraudum of appeal in this case hes not been well drawn 
and it was proposed to redraw it ; but this has not been done. The 
learned Counsel for appellants has, however, clearly stated in argu- 
ment the grounds upon which he relies. 

The appellant Nga HmGn, who has been found to be the son of the 
deceased, Maung Paw La, claims certain land which belonged to Maung 
Paw Ia with the mesne profits from the first defendant, Péngy? U 
‘Cho, who isthe.head of a kyaung, to the clergy or thinga of which 
Maung Paw La made an ahiu or offering of the land in Wagaung 
1253 Br. He claims as Maung Paw La’s sole heir, and he alleges 
an actual gift of the land by Maung Paw Lato himself. The first 

question in the case then virtually is whether, when Maung Paw La 

made an offering of the land for religious purposes, it was his: to give 
or whether it had become the plaintiff Maung Hm6n’s by gift. Both 
the Lower Courts have found against plaintiffs on this point, and there 
is plainly no good reason for questioning this finding of fact. The 
evidence ix contradictory and probably untrustworthy ; but apart from 
that, it is insufficient to ‘establish any valid gift. If true, it merely 

‘shows that Maung Paw La went over the land with Ngd Hmén and 

told him to take it when he should die. There was, therefore, no 

real giving of possession, and it is a settled rule that possession is 
essential to constitute a valid gift. There is, moreover, the further 

* objection that this alleged affair took place in Naydén, whereas the 

religious offering was .made subsequently in Wagaung. By Buddhist 

law parents can recall a gift though actually made, and the subse- 
quent gift would clearly be a revocation of the earlier one. 

Next comes the question whether the gift to the fyaung was ac- 
companied by transfer of possession. 


‘Fhe memorandum of appeal puts the objection that there was no © 


- Jiberation. of water to complete or ratify the offering, but it is not 
shown that: such libation was necessary in the present circumstancés : 
an instrument of gift was drawn up which mentions the delivery of 
the title-deeds,.and the evidence is that they were handed over. It 
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ice Hwos 2iz0 appears that the fields themselves were made over. The se- 
U Cro. cond defendant is the first defendant's cultivator, and he says he has 
to give him 80 baskets of paddy. He states that he has not vet 
given the first defendant’s share of ihe year’s produce, that is appa- 
rently of the year 1254 ; but in this Court the appellants offered to 
accept the first defendant's word in the matter, and he has stated 
positively that he enjoyed the produce of the land for the yedr 
1253, receiving 89 baskets of paddy, and that he came into possession 
‘before Maung Paw La’s death. The Subdivisional Judge says that 
the first defendant had at the time*—February last—been in posses- 
sion of the land for 18 months, so that there is no reason to doubt that 
possession of the land was actually given and that the gift was com~ 
plete. 


x 


The argument is put forward, though it is not in the memorandum 
_of appeal, that the gift cannot be valid because a thkéngika giit like. 
that is irrevocable, and no such gift could properly be made since the 
land is not the property of the doner, but is land that had been mort- 
gaged to him, The deed of gift describes the documents made over 
as instruments of purchase, and the first respondent says the land is 
not mortgaged, but supposing that it is, the fact does not seem to 
affect this case. The deceased could bestow such right of property 
in the land as belonged to him, and that he has done. If some other 
- person has a right of redemption in the land he can of course assert 
it against the donees, but the question does not concern the plaintiff, . 
- who can only claim the donor’s interest. The remaining ground for 
challenging the validity of the gift is that it could not be made by the. 
donor without his son's assent. In support of this contention section 
43 of the sixth chapter of the Maxugyé Dhammathat is quoted. 
This section deals with the mutual power over the property of each. 
‘other pertaining to teachers and scholars, parents and children, hus- 
bands and'wives, masters and slaves. It discusses the case of teach- 
- er and scholar and‘says the others are the same. It is obvious that 
the case treated of is that of joint property, and‘that the object is.te 
- lay doavn some rules of ‘partnership. The learned Counsel for appel- 
- lants does not contend that a son has a vested interest, in the estate 
of his father, and I am-unaware of any authority for holding that a 
_ son can exercise any restraint over the alienation of property by itis -.. 
father.. Thecase of Mz Saung v. Mt Min Gywe* has been referred 
‘ to, but-it is in no way: applicable as’ the estate it relates to wag not 
- that of the living father but that of the deceased father,- which had 
- become the joint ‘property of the co-heirs, by one of whom a portion 
was expended’ on religious offerings without the consent of. another. 
- Theré‘there was a vested interest, here there is noae. a 
-It may be doubted whether the first plaintiff, Nga Hmén, has any 
. true claim to‘be the deceased Maung Paw’ La’s heir.” Maung Paw La 
"was divorced from his mother when Nga Hm6n was four or five years 
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old, and this is said to have taken place 40 or 50 years ago. The 
mother went away to Lower Burma and Nga Hmén never lived with 
his father, it is said. : 

The deceased’s sister agreed to the religious endowment made by 
Maung Paw Law. It is necessary for the Courts to look strictly into 
‘transactions by which the estates of Buddhists are diverted from their 
families, but inthe present instance the circumstances appear to be 
free from suspicion. . 2 

The appellant, Nga Hmén, submitted this case to the decision of 

_the gaingék and clergy, and they gave it against him. So long as 
this decision stands it would probably be a good defence to the plain- 
tiffs action, and no steps have been taken to set it aside, The appeal, 
however, fails on all grounds, and the plaintiffs are not entitled to re- 
cover on the case put forward. 

The appeal is dismissed with costs. 


Mauxe Hménx 


Ue 
U Cxo, 
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Before G. D. Burgess, Esq. C81. 
: MAUNG AT GYI v.,MA U ME asp MAUNG AN KO. 


Gift, Revocation of —Buddhist law not applicable to gifts—Succession—Inherit- 
' ance~ Meaning of terms—Burden of proof—Settlement of issuwes—Need for 
- ‘making parties clearly understand points on which evidence is. required, 
references: 
S. J., L. B., 22, 378. 
Manugye, atl sec. 3. 


Suit by Burmese father for recovery of land transferred ten years before to his 
daughter and her husband, solely enjiyed by them ever since, and’ entered in 
their names and’as their property in the revenue records, Suit brought’on allega- 
tion of temporary transfer, but trial of case-confined to question of power of father’ 


. to révoke gift once made to child and followed by. delivery of possession, 


Held—that the burthen of proof was entirely on the plaintiff, who was bound 


to show that the ownership of the land was not that of the defendants in possession, 


and that the question was not_one of succession, inheritance, or a religious usage 
or institution so as to’: make Buddhist law the rule of‘decision, and that therefore 
the rule of decision must be found in some other law, if any, for the time being in 
force, and otherwise in the principles of equity, justice, and good conscience. Such 
other law would, to some extent, be the Contract Act, sections 25 and 1, under 
which the gift having been actually made would be valid as between donor and 
donee in the absence of any incident that could be attached to it not inconsistent 
with the provisions of the Act. tke: 

-Such incident could not be inferred from the passages in the Dhammathats per-. 
mitting parents'to recall gifts made to their children, those passages being of the 
nature of religious or moral precepts which could.not be applied as binding in the. 
practical affairs of life, unless their general acceptance as having such force were 
proved as a matter cf custom among the people. ; 


THIS is‘a second appeal in a case in which the plaintiff has unsuc- 
cessfully claimed in the two Courts below land valued at Rs. 3,000 
from his daughter and son-in-law on the ground that he defivered it 
to them. in the year 1248 B.E., or about cight years ago, for their tem- 
porary use and enjoyment, and that he now wants it back again as 
his daughter has harassed him with litigation in which he has been 
put to much expense. ‘ : 


No written statement was filed, but the plaintiff and the defendant, 


The plaintiff said—. . -. ait - 
- “The thetsugyi and thetsugalé lands belong to me. I gave them’ temporarily 


. to my daughter and son-in-law in 1246 to work. They asked me to-let them. work 
. them and I letthem do so, I asked for them back about a month or two ago-and 


they said I could sue for them if I liked.” e 
The defendant daughter stated— ‘a 7 


- ©The thetsugy? and thetsugal? lands are in my possession. “When my_ ears. . 


“were pierced 400 saiks of land were given to me by my father. On betrothal - .: 
- over 300 saiks more were given. I have only actually received 75 saiks, the 
. thetsugyi and thetsugalé lands, I received those after marriage. They were 
. given to-me when.my ears were pierced, so my father has no power to revoke the’ 


9 


gift? 
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_ Upon these allegations two issues were drawn, namely,— Maune At Gre. 
(1) Is the father entitled to revoke any gifteto his children ? MaU Ma ? 
Cesc" (2) Was the land given to Ma U Mé when her ears were : 
pierced, or was it lent to her after her marriage ? 
No evidence was adduced on either side, and that was the whole of - 
the case. Be pees 
The Court of First Instance said that at the final: hearing the plain- 
tiff relied only-on the first issues. The Court referred to two Lower 
Burmacases (ra Do Aung v. Shwe U, and Ma On and others v. Ko 
Shwe O and others, Selected Judgments and Rulings, Lower Burma, 
pages 22 and 378) and observed— ee, 
~* The law of gifts is nct specifical'y mentior.ed in secti n 87 of the Upper Burma 
Civil Justice Regulation, and I éannot consider it to be included in the term ‘re- 
ligious usage.’ Consequently I am of opinion that the Buddhist. Jaw is not appli- 
cable inthis cace, This suit is, in my opinion, merely brought as a means of getting 
even with. the defendant. On the first issue I find that the plaintiff hes not a 
right to revoke any zift. On the second issue the plaintiff brings no witness and 
consequently must fa:1” , : 
_This decision was upheld in first appeal, the Lower Appellate Court 
agreeing with the view that the ear-boring ceremony prevalent in 
‘Burma is not a religious one and following the case of Mra Do Aung 
v. Shwe U. The parties admitted that the Jand had been in Ma U. 
Mé’s possession for ten years and was entered in her name and as her 
roperty in the revenue registers, and the Appellate Court remarked — 
that the land had been given asa present to a child for her support — 
without limit or condition. : ce er 
The first objection taken in second appeal is that the suit should 
have been remanded for trial on its merits as the plaintiff had not an 
opportunity of proving his case because of a misunderstanding as to | 
the issues, On this point affidavits have teen filed on both sides, 
It is undoubtedly the duty of the Courts to see that the issues. 
framed are clearly understood by both parties, and this is particularly . 
necessary when the issues are of a technical character, or are drawn 
in a technical manner, and when, as is so frequently the case in Upper | 
Burma, the parties are ignorant and inexperienced in our. judicial ways. 
It may easily happen that’a party omits to produce essential evidence 
from shez. inability to comprehend what.is wanted, and care should ¢ 
‘always be taken to.point out distinctly the matters upon which the 
production of evidence ‘is required. Section 53 of the Civil Justice 
” Regulation: specially gives ample powersto the Courts to ensure the 
’ prodisction of evidence which : they themselves ..deem necessary. in 
the. intérests of justice even when the parties fail to'do; what they ; 
ought on-fheir-own'behalf.: . Oe er ee 
but in the preseiit ixstance it is impossible to believe that. there. . 
was any “genuine lack of. comprehension, -as_ to the, points: really in © 
issne. Even the.translation of the Second issue given, in the affidayit « 
of the appellant’s Advocate, although not exact, was quite. sufficient. ’ 
to show what-was needed.” It is written-" Se at a, 
' “2, Achin pyit 18 mye go nadwin mingala pyu sin aka ga pe gyaung? tho ma. 
hok ein daung tein mya byi aka hma apaing pe ma pe?” 


ot 
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which distinctly raised the question whether the land was given out- 
tight or not, and that, was substantially the whole point in dispute as. 
far as the facts went. 


There were Advocates on both sides, and of course it was the busi- 
ness of the plaintiff's Advocate to satisfy himself as to the actual 
meaning of the issues recorded, which he could have done without any 
difficulty by applying for and obtaining a certified copy and transla- 
tiog. He had 11 days between the fixing of issues and the final Bear- 
ing for doing so in. But besides this, the plaintiff's own case, as pre- 
sented in the plaint, was solely based on the temporary nature of the 
transfer; he heard the defendant examined and deny that there 
was anything but an absolute gift, and his failure to, produce evidence 
that it. was otherwise than she alleged was a deliberate abstention on 
his part by which he must now abide. 2 

The next ground of appeal is— 

‘For that the burthen of proving. the gift set up by the respondent, the land: 
being admittedly appellant’s, lay upon the respondent, who had entirely failed to: 
discharge such burden.” ; : 

This contention is disposed of by a distinct provision of law. Sec-~ 
tion 110 of the Evidence Act declares— 

**When the question is whethér any person is owner of anything cf which he is 
shown to be in possession, the burden of proving that he is not the owner is on 
the person who affirms that he is not the owner.” 

There is no question here of any unlawful dispossession of the 
plaintiff by the defendants. The defendants are admittedly in lawful 
possession, and the plaintiff affirms that they are. not the owners. 
The burden, according to the section, is accordingly on him. The 
contention foi the appellant amounts to an attempt to shift the bur- 
den of proof because he was once the owner, but there is no warrant 
for doing so in the section, and the plain and unambiguous, language 
of the law allows no opening for escape. The question is not whether 
the plaintiff was owner or not, but whether the defendants in posses- 
sion ave owners or not of the land, and, when the plaintiff says they 
are not, he has got to prove that assertion. ; , 

The long possession of defendants for 10 years and their dealing 
with the land as: their own property, as shown by the -evtry. jn the 
revenue registers, of course strengthen their case, but if they had — - 
been: in lawful possession for a single day there would be no difference . 


' dn respect of.the.imposition of the burden of proof made by the law. | 


The third and last ground of appeal is that “ the Lower Courts had 
“ dismissed the appellant’s suit upon an erroneous view of the law 
bearing on the case,” and this in reality is the sole question of im-- 
portance that presents any difficulty, ; eee 

‘The first branch of the question that presents itself isin relation to - 
the faw which must form the rule of decision, and the determination 
of this: point has to be sought by reference to section 87 of the Civil 


Pn 
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Justice Regulation,* According to that section the rule of decision 
must be either— 
(i) the Buddhist Jaw, unless in so far as it has been altered er 
abolished by legislative enactment or is opposed to any 
custom having the force of law in Upper Burma; or 
(li) any other law for the time being in force ; or 
(iii) the principles of equity, justice, and good conscience, « 

The Buddhist law would apply in this instance, the parties being 
‘Buddhists, if the question for decision is one regarding succession, 
inheritance, marriage, or, caste, or any religious usage or institution. 
[t is not argued in second appeal that the question is one of a -réligi- 
ous usage or institution, and if Buddhist law is to be applied it can 
only be because the question régards succession or inheritance, Pri- 
marily these expressions must be taken in their usual acceptation. 
Their definitions in Wharton's Law Lexicon are as follows :—~ _ 

“ Inheritance, & perpetual or continuing right to an estate, invested 
in a person and his heirs. . 

“ The canous of inheritance ate the rules directing the descent of 

rea] property throughout the linea! and collateral consanguinity of 


the owner dying intestate.......,.. .. ; 
“ Succession, the power or right of coming to the inheritance of 
ancestors.” ¢ : | 


Maune AT Gri 
D. 
Ma O Me. 


If the word ‘real’ before prey be left out, these definitions 


will probably answer practical purposes, and according to them the 
present quéstion cannot be one of succession or inheritance. 

This is not a case of the claims of father and sons together jn joint 
family property such es gecurs under Hindu law. The father claims 
the property as his own absolutely with an absolute power of dis- 
posal, and the daughter claims it as her own in virtue of an exercise 
of that power in her favour. 

‘There can be no doubt that no question of succession pr inheritance 
is involved, and that the Buddhist: law is not therefore applicable as 
the rule of decision, > 

It may be added that the distinction seems to be recognized in the 
Buddhist Dhammathats themselves, for the principal provisions regard- 
ing,gifts come in the Manugye Dhanmathats, not in the chapter on 
inheritance, the tenth, but in the eighth, where gifts both to children 
and to strangers are discussed together, although some: provisions on 
the subject are also added at the end of the tenth chapter. 

In the next. place we have to enquire avhether there is any other 
law for the time being in force by which the case is provided for, and 
we fird'that such provision has to some extent been made in the Con- 


_ tract Act. which isin force, Section 25 of this Act declares that an 


* (Burma Laws Act, sec. 13.) 


ea 
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agreement made without consideration is void, unless under certain 
conditions, and goes on to say— — 


: Explanation I—“ Nothing in this section shail affect the validity, 
as between the donor and donee, of any gift actually made.” 


By necessary implication a gift is valid unless there are circum- 
stances, other than want of consideration, which would make it void. | 


The Transfer of Property Act has not been extended to Upper 
Burma, but reference may be made to Chapter. VIL on the subject of 
gifts for the principles ‘applicable as a matter of justice, equity, and 
good conscience, when a question arises whether a gift should be 
sustained or not. -In the present case the sole ground upon which the 
appellant’s claim to revoke the gifts rests is his alleged right under 
Buddhist law to recall from a child anything he has given as a father. 
As already pointed out, the Buddhist law is not applicable to the.case 
directly, but section 1 of the Contract Act expressly saves “any in- 
cident of any contract not inconsistent with the provisions of this Act,” 
so that the whole question, upon being analysed, resolves itself into 
this. In Upper Burma, in the case of parties subject to Buddhist law 
when a father makes a gift of property to a child, is it an implied in- 
cident that the gift shall be revocable at the will of the father? No 
evidence of custom has been produced on this point, but reliance is 
placed solely on the Diammathats, which declare the power of the par- 
ents to take back gilts. The general rules asto gifts are stated in sec- 
tion 3 of Chapter VIII, and others are given at the end of Chapter X of 
Manugyé. A distinction appeats to be made between cases in which 
possession has been and in which it has not been given. In the 
former the parents.are protected if they have actually taken back the 
property and expended it, which seems to imply some continuance of 
the children’s right if the property is not speng, or some ‘tight. of 
resistance to.its,recall. The parents are expressly forbidden to take 
back the property from the daughter-in-law or son-in-law when their 
own child has died. It may be doubted therefore whether it -was 
meant ‘to allow an absolute power of revocation of a gift to the pa- 
rents under all circumstances. But, however that may be, I am not 
prepared to hold, in the absence of evidence of custom, that the pre- 
cepts of the Dhammathats are universally or even generally followed 
in thé common affairs of life. They may be recognized as good 
guides in respect .of religion or morals, but it is necessary 10. show ~ 
something more than this. We have: to:be convinced that they are . 


_ practically acted upon by the people in their ordinary concerns. Thus: 


in Christian countries the fourth commandment is not observed in the- 
letter at all, and the observance of the first day instead of the seventh 


_ is subject toa good many qualifications. So, too, the injunction “ And. 


“if any man will sue thee at the law, and take away thy coat, let _ 
“him have thy cloak also,” is not one to which obedience is paid to the 
knowledge of the Courts. OD es pe yy. 
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Unless submission to the parental authority declared in the Dham- 
mathats is proved to be the ordinary rule of life, it would not be pru- 
dent to treat the maxims on the subject as other than counsels of per- 
fection and to import them as implied conditions of business transac- 
tions. Great inconvenience and positive hardship might be caused by 
doing so in some instances, of which the present case is doubtless one. 
On this occasion the gift appears to have constituted in some sense a 
sort of marriage settlement, and the donor’s daughter and her hus- 
band have been permitted to consider it a fixed provision for their 
maintenance for the past ten years and naturally to adjust their life 
and ali their plans and arrangements in accordance with their confi- 
dence in its permanence. That they should now be compelled to 
surrender what they have so long been allowed to regard as their own 
at the mere caprice of the donor would at first sight be unjust and 
would be contrary to public policy on general grounds. It is there- 
fore right that the donor should be required to prove his claim strictly, 
and this, in my opinion, a mere reference to the Dhammathats is en- 
tirely insufficient to do. : 

For these reasons I consider that the power of plaintiff to revoke 
the gift to defendants has not been established and that his suit fails 


accordingly. 
The appeal is dismissed with costs. - 


Maune Ar Gyr: 
v, 
Ma U Mz. 
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Befove G. D. Burgess, Esq., €.8.1. 
Civil Més. Appeal 


MA HLA WIN ». MA PWE. No, 27 of 
Guardians and Wards Act, 13—Civil Procedure Code, 647. 3895. 
The provisions of the Civil Procedure Code should be followed as far as may be 
in preceedings under the Guardians and Wards Act. a ; 


Tue learned advocates on both sides concur in the opinion that the 
disposal of this.case has been too summary. 

The District Judge has merely passed orders on the application for 
guardianship, after causing it to be amended, without drawing issues 
or taking evidence, although a number of questions arise, some of them 
eaters of considerable difficulty as to ves judfcata, Mahomedan and 

uddhist Jaw, and other subjects. , 


The procedure to be followed in dealing with cases urider the Guard- 
ians and Wards Act does not seem to be definitely prescribed in the 
Act itself, but the various allusions in the Act to the Code of Civil 
Procedure show the general intention, and no doubt it was contem- 
plated that the Code would usually be in force where the Act is in 
force and that the provisions of section 647 of the Code would be 
applicable to proceedings under the Act ; and it isa great anomaly 

’ that in this province the Code is not actually in force yet.* I should 
not hesitate, therefore, to lay it down as a matter of practice that the | 
provisions of the Civil Procedure Code should be followed as far as 
may be in proceeding under the Guardians and Wards Act. 

If there were any real difficulty in the matter it could be directed’ 
that the provisions of the Civil Procedure Code should be taken for 
guidance in such cases, but I do not think that there is any substantial 
difficulty and, if necessary, rules can be framed for the purpose. _ 

Section 13 of the Act says: “On the day fixed for the. hearing of - 
the application, or as soon afterwards as may be, the Court shall hear 
such evidence as. may be adduced in support of of in opposition.to the 
application ;” and it is manifest that the parties cannot reasonably be 
expected to adduce evidence until it is settled upon what points the 
evidence is required. ie alee eee, © 

The order-of the Court below is set aside accordingly, and: the res 

' drial of the application is directed in accordance with the foregoing 

observations. Costs to follow the final result. el a 





*{The Code of Civil Procedure was applied to Upper Burma by the Civil Courts 
Regulation, 1896.] _ ) 3 


Civil Appeal. 
No. 35 of 
1893. 
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Before G. D. Burgess, Esq., €.S.1. 
MA SHIN v7, MAUNG CHIT P6N, | 


In the appointment of a guardian, though the Court has to. proceed “ consistent- 
ly with the law to which the minor is subject,” it must still take into consideration 
what will be for the welfare of the minor in accordance with the provisions of subs 
section 2 of sectin 17 of the Act, having regard rather to fitness than to nearness 


of relationship. nee 
The objection to the appointment of a guardian of a“minor belonging to an un- 


divided Hindu family subject tothe Mitakshara law does not apply in Burma, 
where the conditions and the incidents of joint family property are different under 


Buddhist law. ; 
- There is nothing to prevent a guardian appointed by the Court proceeding to 


realize the assets of an estate under the Succession Certificate Act for the benefit 
of the minor. 
References : : 
Blackstone’s Commentaries, Volume 1, Chapter XVIi, paragraph 3 
(Kerr’s edition). : 
4 W. R,, Misc, 3. 
9g W. R., 334 and 548. 
13 W.R.,, am " 
LL. R., 19 Cal., 304+ - 

THIS appeal is against an order appointing the. respondent Maung 
Chit Pén instead of the appellant Ma Shin to be the guardian of the 
persons and property of two minors, Nga San Din, aged four years, © 
and Ma Thin, aged nine months, under the provisions of the Guardians 


and Wards Act, 1890. 
The appellant, Ma Shin, is the elder sister of the two minors, and 


the respondent claims to be the cousin of their deceased mother. 

The property, which is valued at Rs. 5,832, is undivided, and be-« 
longs to Ma Shin and her brother and sister as the heirs’ of their 
mother. , 

The first point to be considered is the objection that due regard 
has not been had to the provisions of section 17 of the Act in the ap- 
pointment of a guardian. 

The section says that “in appointing or declaring the guardian of 
a minor, the Court shall, subject to the provisions of this section, be 
guided by what, consistently with the law to which the minor is sub- 
‘ject, appears in the circumstances to be for the welfare of the minor.” . 


‘- ~The words:“ consistently with the law to which the minor is sub- 
“ject” are not altogether easy of construction, but it seems plain that 


they must be interpreted in a wide rather than in a narrow sense, for 
otherwise, if the law to which the minor is subject is to be strictly 
followed, it would be sufficient to say so, and it would be useless to | 


‘Jay down rule on the subject which the personal law of the minor is _ 


to exclude. Section 19 (4) of the Act shows that a guardian may be 
appointed even if the father is livitg, if the father in the opinion of the 


‘ 
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Court is unfit, and section 39 of the Act gives the Court power to re- 
move a guardian for various causes, some of which would presumably 
be a bar to appointment in the’ first instance. Moreover, section 17 

. expressly makes the limitation subject to the provisions of the sec- 
tion, and accordingly the provisions of sub-section (2) would be ap- 
plicable and would be applied with due regard to the personal law of 
the minor. These provisions are— : 

* In considering what will be for the welfare of the minor, the Court shall have 
tegard to the age, sex, and religion of the minor, the character and capacity of the 
ptoposed guardian, and his nearness of kin to the minor, the wishes, if any, of a 
deceased parent, and any existing or previous relations of the proposed guardian 
with the minor or his property.” 

Here the law to which the minors are subject is the Buddhist law, 
and primd facie their elder sister and co-heir would be the proper 
person to have the guardianship. At least no authority has been pro- 
duced to the contrary. But the finding of the District Court is against 
the fitness of Ma Shin for the position of guardian. 

The learned Judge says— 

“ It is clearly shown that Ma Shin is not a very capable person to have charge 

. of two young children who might be considered wealthy. She is married to a 
young lad of 20 years of age and is undoubtedly very much under the influence of 
er husband’s relatives. 

* Tf she is to have custody of the property of the two children Maung San Din 


Ma Sain 


v 
Maune Cur Pén. 


and Ma Thin, there can be no doubt that the property wili be squandered and. . 


spent by the husband and father-in-law of Ma Shin, who is a mere child herself.” 

In appeal it has also been urged that Ma Shin’s interests are at 
variance with her brother and sisters, since if anything were to hap- 
pen to them she would inherit their shares in the estate, and reference 
has been made to English law as stated in Blackstone’s Commen- 
taries* that when the minor is entitled to some estate in lands the 
guardianship by the common law “devolves upon his next of kin to 
‘whom the inheritance cannot possibly descend ; as where the estate 
“ descended from his father, in this case his uncle by the mother’s 
‘side cannot, possibly inherit this estate, and therefore shall be the 
“ guardian. For the law judges it improper to trust the person of an 
“infant in his hands who may by possibility become heir to him that . 
“there may be no temptation, nor even suspicion of temptation, fort 
“him to abuse his trust. ~The Roman laws proceed on a quite con- 
“trary principle, committing the care of the minor to him who is the - 
“ néxt to succeed in the inheritance, presuming that the next heir 
“would take the best care of an estate to which he has a prospect of 
“succeeding, and this they boast to be summa providentta. But in 
“the meantime they seem to have forgotten how much it is the guard- 
‘Cjan's interest to remove the incumbrance of his pupil’s life from that 
estate for which he is supposed to have so great a regard,” 

No doubt considerations of this kind cannot prudently be left en- 
tirely out of sight. 


* Volume I, Chapter XVII, paragraph 3 (Kerr’s edition). 
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- There have also been cited for respondent several cases, such as 
those at 4 W.R., Misc., 3; 9 W.R., 334 and 548; and 13 W.R., 454, 
to show that in the selection of a guardian regard isio be hadée fitness 
rather than to nearness of relationship. These cases ~were decided 
under the old Act XL of 1858, but the principle laid down is doubt- 


less still applicable. 


As to the District Judge’s estimate of Ma Shin’s incapacity, there 
is no good ground for differing from it. Her own evidence plainly 
shows that she is a childish person, that she has not been managing . 
her affairs in a businesslike manner,.aad that-she kas been spending 
money of which she cannot give a satisfactory account. She has not 


_ even displayed any particular affection or care for her brother and 


sister, for the jatter is out at nurse and the former has somebow been 
allowed to go to a distant ‘connection of the family. The District 
Judge has also found that Ma Shin is under 18 years of age and is 
consequently ineligible under section 21 of the Act. The evidence on 
the point might have been better, but in the absence of any contra- 
diction but appellant’s own it may be accepted. As to respondent, 
the District Judge has found it proved that he is cousin of the minor’s 
moiher, and from the proceedings it appears that the District Judge 
was justified in considering him a suitable person for the appointment 
of guardian, though the Judge’s personal knowledge of respondent 
should not have been-imported into the case. © 

Besides the objections to the selection of a guardian the memoran- 
dum of appeal also contains the objection that a favabazk and certain © 
documents containing memoranda of debts due to the estate, and un- 
defined shares in undivided family property, are not property for which 
a certificate can be granted. ; . 

_In respect of the latter point the authority relied on is the case at 


. page 301, 19 Calcutta, in which the previous authorities omthe same 


subject are referred to, The Gases relate to the undivided estate of 
a joint Hindu family under the Mitakshara law, by which, as the 
judgment says, “ until partition there is absolute unity of ownership.” 
The same judgment points out the difference between this law ‘and 
that of the Dayabhaga, under which each member of a family owns a- 
particular and defined share in the family property. Whatever may 
be the source of the system of joint family property in Burma, it may 
safely be said, without entering into a discussion of its incidents in 
detail, that.it resembles in its main features the Dayabhaga rather 
than the Mtakshara rules of ownershio. After ‘the death of both 
parents the children, as generally understood, take a vested interest in 


- the estate, each to the extent of the share to which he is entitled, and. 


which share is supposed to be fixed and certain in accordance with - 


‘the rules of inheritance laid down-in the Dkammathats. If the Courts 


in India Would not hesitate to appoint a guardian of the share of a 
minor in an estate governed by Dayabhaga law, as apparéntly they 


- would not, still less need the Courts in Burma hesitate to make such 
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an appointment in the case of the share of a minor in an estate sub- Ma Sai 


_ject to Buddhist law. One reason why the appointment of a guardian ” Pox 
is refused under Metakshara law’ is the injurious interference which M 4vve Cait Pox. 
such appointment would cause with the position of the £urfa or family 
manager. But this objection would not apply in Burma, where ordin- 
arily it would be difficult to find any member of.the family exactly 
corresponding to the Aurta of the joint Hindu family, 

However, this ground of appeal has not been strongly pressed in 
argument. 

As to the objection to the intangibility of the property until a certi- 
ficate is obtained under the Succession Certificate Act for the collec- 
tion of the debts due to the deceased mother of the minors, it appears: 
to, be without weight. The minors cannot take out a certificate, and 
it is expedient that one should be procured and their interests pro- 
técted. The respondent has not, it seems, done anything towards the 
protection of the estate in this way,-and if she will not perform the 
a it is right that there should be a guardian of hér minor co-heirs 
to discharge it. There are clearly assets to be realized, and the debts 
are none the less property because they cannot be’ collected through 
the agency of the Courts without a certificate under the Succession 


Certificate Act. 
The ‘appeal thus fails on all grounds and must be dismissed with 


costs, = 
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Before G. D. Burgess, Esq. CSi. 
MAUNG MAUNG SYI +. MAUNG PO THU axp MA PU. 
Appointment of guardian of minor whose father is living. - 


‘AFTER argument the respondent’s Advocate agrees to having'the 
appointment of the respondents as guardians of the minor set aside, 
provided the appellant is left to the remedy of a suit for possession. 
This is accepted by the other side. Undaér section 19 of the Guard- 
ians and Wards Act, clause (4), the Court is not authorized to appoint 
or declare a-guardian of the person of a minor whose father is living 
and is not, inthe opinion of the Court, unfit to be guardian of the per- 
son ef the minor. The father is treated as the natural guardian not 
requiring appointment. Here the question of adoption was raised 
in the Lower Court, but it was not pressed. The Lower Court has 


-merely found that it would not be for the welfare of the child to re- . 


move him from the care of his aunt and make him over to the guard- - 
ianship of his father, But section 19 precludes the appointment of 
a guardian of the minor’s person unless the father is found to be unfit 
tobe guardian, which has not been a question gone into in evidence 
here. The appellant accordingly withdraws his application for the 
appointment of guardian, and the order of the District Court appoint- 
ing the respondents to be guardians of the minor’s person and pro- _ 
perty is reversed with costs in this Court. 
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Before G. 2. Burgess, Esg.; C.S.L. 

M.@. RANMAN ano MA HAZARA 7. G. GEORGE snp MA SU. 

- Guardian of iegitimate child ; father ; prohibition of appointment or declara- 
tion of guardian of person of mincr whose father is living and not, in opinion of 
Court, unfit. 

Tue poiat which has beer raised in the course of the argument of 
this appeal is whether the District Court was precluded by section 19 
of the Guardians and Wards Act, 1890, from appointing the father 
and mother of av iegitimate child to be its guardians, Section 19 
says that “ nothing in this chapter shall autherize the Court to appoint 
“or declare & pyacdian of the property of a minor whose property is 
“uader the supsrintendence of a Court of Wards, orto appoint or dec- 
“late a guardian of the person— 

* (2) of a minor who isa mairied female, and whose husband 4s 
not, in the opinion of the Court, unfit to be guardian 
of her person; or 

“ (4) subject to the provisions of this Act, with respect to 
European British subjects, of a minor whose father is 
living and is not, in the opinion of the Court, unfit to be 
guardian of the person of the minor.” 

Section 47 (4) makes certain provisions in the case of European 
British subjects adversely claiming the guardianship of the person of 
a minor whick have no application inthis case. 

4s the father is living in this case, section 19 forbids the ‘Court to 
appoint or declare a guardian, the father being deemed the natural 
tuardian without appointment or declaration, The Court, therefore, 
ad no authority to declare the father and mother guardians, provided 
the fact that the chifd is illegitimate does not make any difference 
with respect to the father being a father for the purposes of the Act. 
‘There is no definition of the word “father” in the Act, nor is there 
anything apparently to limit the common meaning of the words; 
neither is there anything of the kind in the preceding enactment, Act 
XL of 1858, section 27 of which contains similar provisions to section 
ig of the present Act. 3 

Section 2 (19) of the Genera! Clauses Act, 1868,* says: ‘ And ing 
the case of any one whose personal law permits adoption, ‘son’ shalf 
inclide an adopted son, and father an adoptive father,’ but otherwise 
there appears to be no definition of father in Indian law. 

It may be doubted whether the word “father ’’ was intended to in* 
‘clude the father of an illegitimate child in the Guardians and Wards 
Act, but in the absence of anything lo the contrary the plain ordinary 
meaning of the word must be taken apparently. 





* [See Géneral Clauses Act, 1897, section 3 (18) and (53).] 
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Besides this, the mother of the child, a Burman Buddhist, made it 
over to the respondent, a Mussulman, ‘with a written document upon 
which the latter claims to be the adoptive father of the child. 
Whether he is or not is a question upon which no opinion is express- 


- ed, as the matter is about to be disputed in other proceedings, but the 


claim has not been taken into considevation by the District Court. 

‘The learned Advocate for respondents under all the circumstances 
is willing that his clients’ application in the District Court’ for‘ the 
guardianship of the child should be considered as withdrawn. 

The appeal is therefore allowed and the order of the District Court 
appointing respondents guardians of the child is set aside with costs. 
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Before G. D. Burgess, Esq., C54. 


M. O3 RAHMAN ann MA HAZARA (Appgtiants) v. G. GEORGE anp 
MA SU (ReseonpenTs), 


Guardians and Wards Act—-Guardianship of illegitimate child—Adoption by 


Mahomedans, 


The father of an illegitimate child, if not personally disqualified, may be enti- 
tied to the guardianship of the child. 
There is nothing to prevent Mahomedans adopting children. 
References : : 
Kerr’s Blackstone (4th Edition), Volume I, Chapter XVI, LI, 1,and 
- Volume II, Chapter XV, I, 4. : 
I. L. R., 16 Bom., 307. 
Koran, Chapter XX XIII. ; 
Amir Ali’s Personal Law of Mahomedans, Chapter IV. 
Macnaghten’s Mahomedan Law Digest, page 433. % 
Shama Churun Sircar’s Mahomedan Law (Tagore Lectures): Inherit- 
I LE ep (see 8 and 341). 
el. * ‘ Hn le 

I. L. R, ai Cal., Tay. pies = 

THis case has been brought as an appeal, but it has not been shown 
how an appeal lies. The same objection would perhaps apply to the 
first appeal in the District Court. The point, however, is not of any 
practical importance, for in both the District Court and this Court the 
appeals could be admitted and treated as applications for revision 
under the Civil Justice Regulation, re 

Under any circumstances the case is a proper one to be brought up 
to the High Court if the parties on either side are dissatisfied with the 
decision in the Courts below. ; 

The question at issue is whether the piaintiffs (respondents) are en- 
titled or not as against the defendants (appellants) or applicants to the 
possession or custody of the person of a child of between five and six 
years old. 

The leading facts of the case has been admitted in a written docu- 
ment filed by the parties conjointly.  « 

The child whose custody is in dispute is the illegitimate child of the 
plaintiffs. The ‘first. plaintiff, G. George, is a Eurasian Christian, who 
hada wife living at the time his daughter was born ; the mother of the 
child, Ma Su, is a Burman Buddhist ; .and the defendants are Mussul- 

mans. The girl was given tothe defendants in adoption by Ma Su by 
a written document, and she received: from them a sum of Rs. 45 to 
discharge a dett. The document provided that Ma Su was not to be 

held liable if-the father of the child should make any claim. ahs 
The first plaintiff had gone to the Chin Hills leaving Ma Su behind 
and she was.not living under his protection when the child was made 
over. .Ma Suwhad become the mistress of another person, first defend- 

_ by whom she had a child. 


Civil Appeal 
No. 13 of 
1894. 


M.O.RanMan — 


uv. 
G. Grorgz. 


416 UPPER BURMA RULINGS. - [1892-— 


Guardians and Wards. 





The girl whose custody isin dispute was born in Av gust or Septem- 
ber 1888 and was given over to defendants on the 11th July 1880 ace 
cording to the date of the instrument of adoption. First plaintiff re- 
sumed cohabitation with second plaintiff about the end ef 1&8¢c. 

In July 1893 -the plaintiffs applied to be declared guardians of the 
infant in Civil: Miscellaneous Case No. r1 of the District Court, Myin- 
gyan. They were appointed guardians, but in appeal te this Court the 
order was set aside. In that appeal the question of the meaning of 
the .word ‘ father’ in the Guardians and Wards Act was discussed, 
but it did not require to be definitely or decisively determined as the 
plaintiffs’ Advocate was willing that the application should be con- 
sidered as withdrawn. Consequently the present suit was brought to 
Obtain the custody of the child from the defendants. 

-The Court of First Instance found for the defendanis cz the ground 
that an illegitimate child cannot be said to have a father. : 

The District Court has reversed this decision because it gathers from 
the giiardianship case that it has been held that an acknowledged 
parent may be in Indian law the father of a child whether that child 
has been born in lawful wedlock or not. : 

This is one of the points that has now been argued, and tiie Eng- 
lish law on the subject has been quoted.* 

No doubt the English law generally treats the illegitimate child as 
without a recognized father, but it does not follow that the same 
principle should be adopted in this country. Even in England the 
father ‘of aa illegitimate child may bé the proper guardian, and the 
cases of two well-known writers, one being a very recent one, illus- 
trate the possibility of there being .circumstances where it is merely 
because of some legal difficulty that a distinction exists between the 
positions of a legitimate and illegitimate child and father. In this 
country it is easily conceivable that the relations between the parents 
of a child may be such as to make the position of the child illegitimate 
in the strict sense of the law while there is no other reason why the 
father should not be considered the father for all purposes just as 
much as if there had been a perfectly regular union between him and 
the mother of the child. ae NS 

It must depend upon the circumstances of the particular case 
whether there is any sufficient reason for treating the natural father 


- as if he were not the father in the view of the law. — 


~The-Guardians and Wards Act applies not -only to Europeans buc - 
to Natives of the country, and it is not expedient to narrow its pro-. 


' visions according to any particular personal. law without clear need 
. for doing so. .In the absence of any distinct authority. to the contrary — 


Iam not disposed to put a restricted meaning on the word ‘ father ' 
in connection with the subject of guardianship. Put assuming that 
the .word ‘father’ includes the parent of an illegitimate child it re- 





- * See Kerr’s Blackstone (4th Edition), Volume I, Chapter XVI, II, 1, and.Vol-’ 
‘ume II, Chapter XV,.|, 4. ahs ; 
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mains to be considered whether the plaintiffs as the father and mother 
of this child are entitled to the relief they have asked for in this suit. 
The Guardians and Wards Act in section 19 preserves the right of 
the father only when he is not in the opinion of the Court unfit to be 
guardian of the person of the minor. 

Very properly the case of “ Jz the matter of Saithri ”* has been 
cited. In that case the English and Indian authorities on the subject 
of paternal rights with respect to the custody of children have been 
collected. The instances refer mostly to children older than the 
infant in this case, but is plain enough that what the Courts have to 
be guided by are the principles of equity, justice, and good conscience, 
and that the interests of the children have to be regarded when ques- 
tions of a conflicting kind arise. 

The Courts will uphold paternal authority, but they will interfere 
when the father forfeits his rights by gross moral turpitude, or where 
he has by his conduct abdicated his paternal authority. Here it seems 

. to me that the father has unmistakeably abdicated his paterna] au- 


thority. He practically abandoned the mother and child and allowed. 


the former to enter into relations with another man which of themselves 
put an énd to his own relations with Ma Su. During that time he 


thus surrendered to her the guardianship of the child and he is not at © 


liberty now to challenge the arrangements which he miade for its wel- 
fare. Moreover, he must have been aware, at least for several years, 


how the child has been disposed of, and by taking no steps to interfere « 
he has acquiesced in the arrangement that the mother of the child — 


made. ‘ 
As to Ma Su herself, she appears to be precluded by her own act 
from seeking to get the child back. She made a permanent arrange- 
ment for the transfer.of the child to another family and she is bourid 
by it. 
y Under these circumstances the Courts, in my opinion, are under no 
obligation to interfere with the present custody of the child unless it 
is shown that she is not properly treated or that it is not for her bene- 
fit to be left where sheis. Nothing of this sort has been proved in 
the case, and it does not appear that the girl would be any better off 
with the plaintiffs than with the defendants, whom by this time she 
has probably learnt to look on and love as her real parents. It is ob- 
jected that adoption is contrary to the rules of Mahomedan law, and 
Various authorities have been quoted on one side or the other, such as 
‘the Koran, Chapter XXXIII ; Mr. Justice Amir Ali’s Personal Law of 
* the Mahomedans; Chapter IV ; Macnaghten’s Mahomedan Law Digest, 
‘ pagé 433; Babu Shama Churun Sircar’s Mahomedan’ Law (Tagore 
Lectures) ; Inheritance, XXVII, 10, and X All, 289 (see at pages 338 
and 34%).. From these authorities it appears that adoption such as 
. takes: place under Hindu and Buddhist law is not -recognized by 
Mahomedan Jaw. {na very recent caset the Privy Council observed : 


®1LL.R,16 Bom, 307, | = tL L.R., 21 Cal., 149, | 
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“ Adoption is not known to the general law of Mahomedans,” but 
this means the kind of adoption that puts the adopted child in the 
same place and with the same rights as a natural child. There seems 
to be nothing to hinder a Mussulman from_adopting a child in the 
same way as an Englishman might adopt a child aad making’such pro- 
vision for the child as he may be able, in accordance with his means 
and in accordance with the law governing the devolution of his estate. 
The limitation of the power of adoption does not, however, appear to 
make any practical difference in this case. As an illegitim ate child 


the girl adopted by. defendants would not be the heir of her natural 


parents, and there'seems to be no reason to ‘suppose that they are 
in a position to make better special provision for her'than the. defend- 


ants can do. 
' Tcan therefore see no ground of any kind for the interference of 


_ the Courts in this instance. 


The decree of the Lower Appellate Court must accordingly be 
reversed and that, of the Court of First Instance restored with costs. 
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eae: ‘Before G. D. Burgess, #sg., C.SJ. 
U SAW BYU, PURNA DASS, MA ME, TON MA axp MA AUNG 
ge | ays v2, MAUNG LU THIT. 

Law,and eustom-of the community of Ponnas or Manipuri Brahmins settled in 
Upper Buirma in respect of the appointment of priests to the charge of temples or 
religious endowments. Respective rights of the founders of such endowments and 
of the priestly famify selected for the performance of religious duties with regard 
to the appointmenf of one priest in succession to another. 


References : 


L.R.,.1 LA., 209. | 13 W. Ry, 396. 
L.R., 13.1A.; Loo. ‘ Chap. XII, Mayne’s Hindu Law 
I. L. R, 6.Bom,, 298. and Usage. : 


Colebrook’s Digest, Vol. 1,444..| Prosana Coomar Sen’s Principles of 
19 W R., 255. Hindu Law, p. 231. : : 
I, L.R., 17 Cal., 3. Tagore Law Lectures, 1880, pp. 59 

Pope ae ine i and 1593. 

THIS case has passed through two stages. In both of them the 
defendant (respondent) has been the same person, Maung Lu Thit, a 
priest in charge of a temple of Manipuri Hindus ; and in both of them 
U Saw Byu has appeared. as plaintiff and appellant. In the first in- 
stance, U Saw Byu sued alone for possession of the temple, and failed 
to obtain a decree both in the Court of First Instance and in the Appel- 
late Court. He has now joined with others as plaintiffs on a different 
cause of action, but for the same object of getting defendant out of the 
temple, and has again failed in the Lower Court. ‘The present appeal - 
is against the second dismissal of his suit. 

The evidence in the first case has, by consent, been taken along with 
that in the second, and the position of affairs may conveniently be ex- 
plained by quoting the judgment in the former appeal— 

“ This is an appeal against a decree of the Civil Court, Mandalay, dismissing 
the plaintiff-appellant’s suit for possession of a temple. The plaintiff is described 
as an astrologer and the defendant as a sacristan. Both parties are Ponnas or 
Manipuri Brahmins, and in questions of religious usage or institution the law 
applicable would be the Hindu law, in so far ds that law has not by legislative en- 
actment been altered or abolished, or is not opposed to any custom having the force 
of law in Upper Burma, The terms used in the case, however, have been rather 
those of Buddhist than of Hindu law, and the Lower Court has not distinctly rais- 
ed any issue as to the provisions of law by which the decision should be governed: 

‘ Thecase as ptt _in the plaint is that the land shown in the plan belonged to a 


.* Theika Saya called -U Nyo Gyi, who died about 1199 B.E.; that with his permis- 


sion U Shwe Maung built a temple or payakyaung and a rest-house or sayat on- 
plots A and B, which plots thereby became holy or monastic, the buildings being 
placed in-charge of U Nyo Gyias Theika Saya or sacristan:; that on U-Nyo Gyi’s 
death-his son Nilasandraw succeeded to the charge and held it for over 20 years ; 
that the latter’s son, U Baw Ga, succeeded, and that with his permission in 1225 


- U Saw Byu, the plaintiff, pulled down the old, dilapidated’temple and built a new. 


one for Rs. 500 or Rs. 600 on plot B, while on plot A the gayat was rebuilt by 
public subscription, being thingika. The plaintiff claims to be absolute owner of 
the temple, which he. dedicated to U Baw Ga as poggalika, and which has been in. 


hic nninterrnnted nassessinn since 199% He cave in hie nlaint that in 29416 TT Rau 
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Ga died, that with his consent and permission the iemple has since passed through 
the hands of three sacristans, of whom the last was Deinna; that Deéinna died 
without making over the temple to any one while he was absent in India in 1253, 
and that in the latter part of that year the defendant, Lu Thit, without plaintiffs 
permission and without appointment, made himself sacristan of the temple, and 
has now prevented plaintiff and others from performing ceremonies in the temple 
and installing a priest. ‘he answer of the defendant ‘was that the temple has been 
dedicated for public worship, that plaintiff has no locus stavdi to sue,. that ‘accord- 
ing to brahminical laws and customs the property becomes vested in the Garz or 
Pastka Saya in possession, and that he has been duly elected and ordained: as such 
in succession to Darainah (Deinna). a . s 

_" The first two issues were whether the plaintifi had built the tetiaple or a portion 
thereof and was in possession, and what status he acquired to-sue in virtue of that 
position. ‘The Lower Court found that the evidence did not support thé position 
that plaintiff was the p-oprietor of the temple personaliy. In the judgment itis 
said t ‘It is clear that there area number of puildiugs oted to religious pure 
s Sree here, and iat of these the portion in suit is nol a inct building by itselt 
‘but a portion of a building, in the whole of which the defcndam officiates as: priest. 
* The suit is not for the appointment to a religious office cr living but to possess the 
‘building in which the office-bearer now is officiating, and {rom which he is exclud- 
‘ing the plaintiff, The plaint is bad entirely and cannot stand, 









U Saw Bru. 


Ue 
Maune Lv Tarr. 


“ The laws and customs of the Pénzacommunity have still to be investigated, . 


and the present trial does not throw much light onthem. ‘The learned Advocate 
for the respondent has bcen good enough to procure two books for me which are 
said to be in use among the Poxnas. These are printed and in Bengali, and show 
to what sources the community turngfor their Hindu Shastras. But there is no 
general practice with respect to Hindu endowmenis which could be taken as a 
guide, The Courts in India have held that the principte to be observed in dealing 
with the constitution and rules of religious brotherhoods attached to Hindu temples 
is to ascertain tf possible the special laws and usages governing the particular com- 
munity whose aflairs have become the subject of litigation and to be guided by 
them, ‘Lhe custom and practice in such matters is to be proved by testimony (see 
Muttu Ramalinga Setupati, Zenindar of Ramnad v. Pevianaayagum Pillai*). 
Tn anether case (Geada Purdy. Chattay Purif) it was said that with regard to the 
succession of mohunts the only law to be observed is to he found in custom aud 
practice, which must be proved. ‘The ordinary system of Hindu religious endow: 
ment is described in the casc of Gossain Dawlut Geer v. Bissessuy Geev,t and in 
Chapter XIE of Mayne’s Hindu Law and Usage. ‘in the latter it is laid down, 
section 399, that ‘unless the founder has reserved to himself some special powers 
‘ of supervision, removal, or nomination, neither he nor his heirs have any greaier 
‘ power in this respect than any other person who is’ interested in the trust.’ 1n the 
Present instance the plaintiff cannot be regarded as the founder of the endowment, 
The land was already devoted to religious purposes, andall that plaintiff did was 
to rebuild a dilapidated temple, which he did with tho permission of the priest U 
Baw Ga. ‘the plaintiff says that after U Baw Ga’s death he put in successive 
priests to take his place, but it is clear that this succession was regulated by princi- 
ple and was not dependent on plaintiff's will alone, The second witness states : 
* The temple appertains to the family of U Baw Ga. Ii there are no relations left 
‘a stranger may-be put in.’ ‘he successors of U.Baw Ga were his sons and 
cousin, and the defendant also belongs to the family, though on the female side. 
It is possible that the defendant is not the person whe should succeedas priest ac 
cording to the correct rules of succession, but that is not the question in this case. 
“The plaintiff's evidence is contradictory, but it appears that he took part in the 
ceremony of defendagt’s consecration or ordination. It is argued that this ordina: 
tion merely admitted him to the general order of Gurus, and did not involve his 
appointment as Guru of this particular temple. There scems to be nothing to show 
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U Saw Bru that the ordination was of such a character, but at any rate the consequence was 


that defendant came to beincharge of the temple. Plaintiff admits that Deinna 
‘or Darainah fell ill and wanted him to put in a successor as he was going to die, 
but he went off to Ceylon without doing so and on return in 1252 found defendant 
tending the templelamp. This conduct and the subsequent delay in taking action 
are inconsistent with the plaintiff's present claim. The landis not the plaintiif’s, 
neither are the idols or idol housed in the temple his ; and the temple, so far as the 
evidence can be trusted, appears to be not his but the property of the family of 


UV. 
Mavune Lu Tarr 


priests appointed forthe service of the temple. 
‘The plaintiff may have some power of control cover the succession of one hdad 
priest or Guru by another, but this would be a different thing from a title to posses- 
sion of the temple, and I agree with the finding of the Lower Court that a title to 
such possession on the part of plaintiff alone has not been made out, 

“The appeal must therefore be dismissed with costs.” 


In the present suit the plaintiffs joined together are thus described by 
the Lower Court— 


_ “yx, Saw Byu, former sole plaintiff, rebuilder of a portion of the buildings where 
the defendant officiates. : 
“ 2.. Purna Dass, owner of the idol and the land and building thereon in which 
the idol is, ; : : 
* 3, Ma Me, legal representative and heir of U Baw Ga, a previous priest of 
the temple, and the owner of the land on which the first plaintiff’s building stands, 
“4. Tén Ma } heirs and representatives of Amutoon, deceased, owner of the 
“e. Ma Aing § rest of the building.” ‘ 


Their plaint says— .. 


“8. That under Hindu law the Kyaungiaga has got theright to appoint fit and 
proper persons as Shebait to the Kyaung or temple. ae ve 
-“9, That with the approval of plaintiff No. 2 and the heirs of Amutoon, plain- 
tiff No. 1 after the death of U Baw Ga appcinted successive Shebaits to the above 
, temples whose names are Nee To Ba, Maung Pyu, and Deinsa, 

“yo. That the said Deinna died in the year 1252 B.E., when plaintiff No. i was 
away in India, and no Shebait was appointed. : 

“ir. That plaintiff No. 3 is the widow and representative of U Baw Ga, de- 
scendant of U Nyo Gyi, the owner of the land in which the téinples in suit are 
situate. ee 

“2. That the plaintiffs are all Pé2na Hindus worshipping in the temples and 
are interested in the proper management of the said temples and the appointment 
of their Shebait, ~ - 

“73, That defendant without any right and authority hastaken charge of and 
claims to officiate as the Shebazt of the temples. : 

“ s4. ‘That the defendant is not a male descendant of the line of priests or She- 

‘ baits and not of the same Gothro as those who officiated in the temples in suit, and 
is guilty of grave misconduct and is otherwise an unfit and improper person to offi- 
ciate as Shebait of the temples.” ; ae 


As regards this last paragraph ‘of the plaint it is noted in the: pro- 
ceedings that—..'* ; ee eg, 
- The allegations of grave misconduct and being otherwise unfit in paragraph’ 
14 of the plaint must be ignored as not specific.” rae py dene 
And. the questions of misconduct and unfitness’ do not therefore 
arise in the case as it has been tried. | : ee ee 
’ ‘The following was added to the plaint— + 
“ That according to usage and course of dealing prevalent in this religious insti- 
. tution the right to appoint S/ebait or indicate the line from which successors ace to 
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be elected by any Shebatt for the ‘time being rests with the Kyaungtaga by com- U Saw Bro 
mon consent. ” 


The prayer of the plaint was— 

“ (a) That the defendant may beremoved from the office of Shebazt of the 
temples in suit ; 

“(v) that the plaintiff may be declared entitied to appoint a proper and fit per- 
gon to the office of Skebai¢ of the temples in suit; and 

“(¢) for such further or other relief as the nature of the case may require.” 

The defendant replied that the temple was dedicated to public 
worship, and that the plaintiffs had no interest independent of that of 
the public so as to give them a right to sue; that thé plaintiffs should 
not be joined in the same suit as they had each a distinct and inde- 

ndent interest from that of each other; that the. matter in para- 
graph 8 of the plaint was ves judicata; that defendant was, accord- 
ing to custom and law, duly appointed successor and elected Guru or 
priest of the said temple, and therefore the plaintiffs had no right to 
remove him therefrom, and that he had not done any act to make him 
unfit to hold the position he did, and that he generally denied all 
averments at variance with his statement. e 


Upon these statements and pleadings the issues drawn were— 


« First.—Have the plaintiffs a joint cause of action ? 

* Second.—Are their interests separate and apart from the public? (This raises 
the question of the plaintiff's status to sue.) a 

“ Third.—Has the defendant no right to succeed owing to his su ccession from 
the female line, and being of a different Gothro ? : 

“ Fourth —Has the judgment of the High Court made -the question as to 
whether a Kyaungiaga has the right to appoint a priest to the temple built by him 
res judicata, and has the Kyaungtaga the right ? ee 

“Fifth —To what selief, if any, are the plaintiffs entitled ? ” 

In the course of the argument of the appeal it appeared likely or 
possible that another issue had been left out through mistake, A 
clerical esror in the copy of the judgment in the former appeal fur- 
nished tothe learned Advocate for appellants made it seem that it 
had been admitted that the consecration of the defendant was of a 
general and not of a particular character, whereas nothing had been 
definitely settled on the point. To prevent any misunderstanding 
the case was therefore remanded for trial of the issue— 


“What was the nature of the ordination of defendant ? Was it of 
general effect, consecrating him as a Thetka Saya or Guru ? or was it 
of particular effect, consecrating him as the Thetka Saya of the tem- 
‘plein dispute? ” ela em. Sma ceeinctet ck 

' This matter, being of primary importance, may be considered first. 
‘Lhe cpinion of the Court below is in favour of the defendant’s version 
of the. affair....As:the learned Judge observes, the evidence might be 
expected to -be contradictory when the issue was narrowed in this 
- ‘way, and no doubt-more reliance is tobe placed on conduct and cir- 
cumstances than 6n the direct evidence of the witnesses who are all 
more or less partisans, : 


v. 
Mavune Lu Tarr. 
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The first plaintiff says that the consecration of defendant, at which 
he was present, was not for any particular kyaung. At the request 
of the people he called out “ Hari bol,” and the custom is that this cry 


-should be used by some other person than the Kyaungiaga and the 


giver of the feast. The invitations on this occasion were made by 
the defendant.according to the usual practice with flowers. It would 
therefore not be for the first plaintiff to give the feast. Whether a 
Kyaungtaga could say “ Hari bol” or not appears to.be irrelevant. 
But it is said that if a Kyaungtaga wishes to consecrate a priest it is 
he who issues the invitations, This, however, is a begging of the 
question. ‘The peeeel own witness, Maung Bya or Sa Ba, states 
that he knows of no other Ayaung witha Kyaungtaga like plaintiff, 
and the contention for defendant is that first plaintiff is merely called 
Kyaungiaga by courtesy because he was the largest contributor in 
the cost of the building he restored. Though the first plaintiff denies 
it, the evidence is that besides repeating ‘ Hari bol” he read out 
some sort of formulary called “ Zoe.” 

‘ The first plaintiff and his witnesses say that there are various kinds 
of Thetka Sayas-like defendant, and that one kind of such priests is 
without Ayaungs, whereas the defendant says that the Thezka Saya 
must have a kyaung. The evidence on the subject is somewhat ob- 
-scure and ambiguous, but it may be gathered that the priests pass 
‘through various. stages, beginning with the taking of the beads, and 
next being consecrated to the service of a temple, and, finally, devot- 
ing themselves to.religious services to the abandonment of wives and 
families and worldly concerns in general. 

Apparently. the consecration of defendant was to the service of a 
temple, and Udipa, his second witness, who is,. however, of the same 
“ Athin” as first plaintiff and, it is said, favourably disposed to the 
other side, states that defendant's ¢hetka is to have a kyaung. ‘The 
probability seems to be that the ceremony was gone through for the 
purpose of inducting defendant into some temple, and that the trouble 
would not have been undertaken unless there was some temple ready 
for him to enter into. The same kind of thing occurred in the case 
‘of Udipa aud of U Shwe L6n, who, like Udipa, is of the first plaintiff’s 
“ Athin.” The first plaintiff himself isa Thecka Sayu ‘and has a 
kyaung, and he does not say he was ever without one, and when he 
wanted to ordain his own nominee, U Paw Law, it was as priest of 


‘ his temple. None.of the Thetka Sayas said tobe without kyaungs 


have been produced as witnesses, and the object of becoming a V/ietka 
Saya. without a temple to officiate in has‘not been ex plained. 

If then the ceremony-of the consecration of defendant .was one 
through for the purpose of qualifying him for scrvice in a tcmple 
-what temple could it have -been for except that in dispute? The -con- 
secration-tock place in what is called the mandat of this temple; and’ 
the same practice was observed in the case ofthe other Thetka Sayas 
who were witnesses... In the same way as U Shwe Lénsays he did, 


wn 
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defendant asked that he might be allowed to serve the idol, and the U Saw Bru 
idol was brought out. It also appears that he asked to be made Guru ae 
Anuka, and to be permitted to follow his master, that is, it would mot aee Lyte 
seem to foliow in the footsteps of the preceding priest. The evidence 
for the defence in the first case, which is also evidence in this, is that 
the predecessor of defendant, Deinna or Darainah, made over charge 
to him, and it was in consequence of Deinna’s death that a new priest 
had to be consecrated. 4 : 

As a matter of fact, the defendant after the consecration occupied 
the temple in dispute and ministered to the idol. — ; 

The first plaintiff had to admit that besides himself there were pre- 
sent at the ceremony the relatives of U Baw Ga, of Deinna, of U Nyo 
Gyi, of Nee-to-ba and of U Pyu, and the only person connected with 
the land and buildings pertaining to this temple, whose relatives he 
said were not present, was the ancient founder, U Shwe Maung, and 
the defendant says the relatives of the owners of the land were pre- 
sent. The presence of so many representatives of the persons having 
a connection with the temple is a pretty plain indication of what tem- 
ple was the object of the ceremony of the consecration of the priest. - 

The plaint in the first case also goes to show that the consecration 
must have been for this temple, for it says, paragraph 6: “In or 
about the latter part of the year 1252 B.E. one Nga Lu Thit, the de- 
fendant, without the permission of the plaintiff, got into it, and mak- 
ing himself on his own accord a sacristan therein althcugh no one 
appointed him to be so,’’ and there is no explanation how defendant 
could obtain a footing in the temple except under the consecration. 

‘It seems that defendant must have been priest of the temple much 
longer than three years as stated, probably for four or five at least, 
and there must, have been general acquiescence in his appointment, 
or no doubt steps would have been taken to oust him before. 

The finding then on the issue as to the nature of defendant’s con- 
secration must be that it was not of a general but of a particular 
character, with the effect of ordaining and installing him as priest of 
the temple in dispute, and the plaintiffs are shown to have been con- 
senting parties. ; = 

This finding is virtually sufficient for the disposal of the case. 

It is now objected by the plaintiffs that the defendant, by reason of 
female descent, is not of the same gotra as the line of priests, and is 
: consequently disqualified to take up the succession, The Lower 
. Court thought that the alleged need for male descent in a gotra was a 
" fiction and quoted. from Prosana Coomar Sen's Principles of Hindu 

Law, page 231: ee 

- -‘6Q.—How are the members of a gotra or family connected ? 
A.—By blood relationship, marriage or adoption.” ; 
But this definition has probably been misunderstood as a reference 
to Mayne’s Hindu Law and Usage, sections 460—62 and 480, will 
.show. In the last of these sections it is explained that a sister, 


« 
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though a sapinda, is nota gotra; a Sapinda, as she passes into a 
strange family immediately upon her marriage. Again, in the Tagore 
Law Lectures, 1880, by Rajakumar Sarvadhikari, pages 592, 593, it 
is stated that two persons are gotrajas if their name and lineage can 
be traced to a common male ancestor, that there must be a connec- 
tion by bzrth and gotra, that the wives of collateral kinsmen are ex- 
cluded because though they are of the same gofra by marriage, the 
relation of dzvth does not exist, and that the word gotraja iacludes all 
kinsmen on the paternal side who are related by blood. It therefore 
appears that the objection to defendant as not belonging to the same 
gotra is sound as a matter of fact. But although that may be so, and 
though the witness Tamara Shan, Court translator in Burmese times 
foy Sanskrit and Bengali, who was called as an expert, may be right 
in saying that “the Ayaungtaga should appoint in the same gotra 
as a matter of general principle,” there is nothing here to show that 
usage,—and it is admittedly by usage that the case is governed,— 
excluded from appointment all who were not of the same gotra. 
Deinna was not even of the same family apparently, but was merely 
a follower or disciple of U Baw Ga. And if there were any require- 
ment of the kind, it was waived when the defendant was consecrated 
and appointed, 


According to the evidence, only the priest can touch the idols, and 
it would doubtless be sacrilege in any one else to do so; and the fact 


‘that the defendant was allowed by the plaintiffs and the rest of the 


people to act as priest fora long time without objection shows that 
he was accepted as duly qualified for the office. The defect of his 
connection with the line of priests being by the female side must 
have -been ‘as well known at the time of his ordination as itis now, and 
must have been intentionally passed over. The first plaintiff says that 
defendant was related to Deinna, and this circumstance may have had 
some influence in his selection. 

‘Reference has been made in argument to the difference betwcen 
Hindu endowments of a public and private character, and to the rights 
remaining to the heirs of the founders as shown in such cases as_ those 
at page 3, 17 Cal.; 13 W. R., 396; and 6 Bom,, 298; but these cascs 
are not similar to the present. 

Texts have been quoted by Tamara Shan and by Maung Sanda, a 


‘witness of the same. kind on the other side, from a book called the 


Bachis Naba (?) and from the Kappaduma and the Bhagawut Gita 
regarding religious offerings, and so on, but they do not seem to have 
much bearing onthe case. The general rule as to the irrevocability of 
gifts is given in Colebrooke’s Digest *: ‘‘ He who gives not what he 
has promised, and he who takes tack what he has given, sinks to vari- 


* Volume 1, 444, 
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ous regions of torment and springs ‘again to birth fromthe womb of — U Saw 8yu 
some brute animal.” It is admitted that this religious endowment : 
cannot be recalled. : 

Tamara Shan acknowledges that the Kyaungtaga may not, without 
just cause, put away ainan appointed by him, arid that he is not able 
to turn out one of the succession ‘of priests against his will and 
without misconduct. ‘The expillsion of a Theika Saya-seéms' to be ‘un- 
known and unheard of by any one but the first plaintiff himself, and he 
could only mention one man and that man was’ dead, ‘ahd “he coud 
not tell from what kyaung as the Village has ‘disappeared, and he could 
‘not-tell- the name-of the village or remember the name of the Kyaquuge 
taga. 

According to the defendant, -it makes a difference in the right of 
‘appointment -of the Kyaungtaga whether the offering: has-been “made 
with a libation of wateror not, asd‘in the first case‘first: plaintiff stated 
that'his Zyauag'was consecrated with the pouring out of water, but 
the evidence : is insufficient to. show whether he is tight in’ saying: that 
when:that is'so the priest:can appoint -his own successor without the 
interference of ‘the Ayaungiaga, though in: the first plaint/it-is said: 
that Deinna died withoat’making' the temple over to“anybody, which 
seems toimply aright of appointment. But, at any rate, it would appear. 
that first plaintiff's interference was not requiréd, for this witness, 
Maung Tun, admits that he -was absent’ from’Mandalay when Deinna 
was consecrated. Here, however, if the first plaintiff's participation 
in the appointment was needed, it was evidently obtained:when he 
took a-share:in the ordination of defendant. 

The defendant-then, having been made, priests. of this temple with 
the consent of the plaintiffs, and there being. no proof-that-he-can be 
‘removed arbitrarily without misconduct: or other fault on -his part, as 
to which no evidence-has been ‘offered, if he can be removed ‘at all, it 
follows.that. the, present suit must fail. 

Yt'is unecessary, therefore, to decide whéther : the action-is' bad: for 
joinder Of; plaintiffs with divers ‘and ‘conflitting interests, ‘but ‘fT may 
‘say:that- lam -not.prepared to accept:the arguments of the ‘Lower 
‘@ountt : for -considering -that- this is. necessarily the case. ~The amalga- 
mation Of-various imterests in conneited endowments in-such ‘away: is 
at least a conceivable arrangement. This cdse'is probably'the *out- 
‘come of:an insignificant’ personal squabble “which has ‘béén j pursued 
“with -some -bitterness, ‘but ‘it has been represented.thatit involves 
‘points+6f ‘comsiderable:general: interest: to :the -Pdnna -community. -| 
‘haye, théréfore, gone into it at some length, and I'am: only sorry that 
‘the ‘materials provided in’ the-way Of evidence are’ not such as to make 
'it;possible to arrive at wider and more ‘positive conclusions on ‘the 
‘subjects in question. 

"The appeal is dismissed with costs. 

‘Thrée:goldsmehurs will be allowed: for Advocates’ fees. 


©, 
Maune Lu Tarr. 
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Cintl Revision Before G. D. Burgess, Esq., 6.8.1. 
Nee! — DAWARAKA PA SAD axp PUTU LALL *. SHEW DASS alias RAM 
paEs ASS. 


Will made by Hindu in Upper Burma—Construction—Gift—Delivery or transfer 
of possession essential to validity of. ; 


A document must be construed as a whole. 

Held—that a document purporting to make a gift inter vivos or a donatio mor- 
tis causd, but concluding with a legacy, should be construéd as a testamentary 
disposition of property. Asa gift or doxatio mortis causé delivery or transfer of 
possession would be essential to its validity. Section 87 of the Civil Justice Regu- 
lation does not refer to gifts, and the law applicable toa gift by a Hindu is not 
the Hindu law but the general rules of equity, justice, and good conscience. De- 
livery or transfer of possession may-equitably and reasonably be required to com- 
plete a gift although the Transfer of Property Act is not in force. ‘ 

The Hindu Wills Act not having been extended to Upper Burma a Hindu can 
make a will without any particular formality, and the testamentary power of a 
Hindu is not the creation of statute but is an inherent right under Hindu law. 

No decree could be passed in the case until probate or letters-of-ad ministration 
with the will annexed or a succession certificate had been obtained by plaintifis as 
required by section 4 of the Succession Certificate Act. 


References : 


1. L. R.20 Cal, 464. 
Snell’s Principles of Equity, Chap. VII. 
4B.L,R.0.C., 103. : 
10 W.R., 417. : 
: U. B. R., 1892—96, page 639. 
THE applicants for revision in this case are the plaintiffs in the ori- 
ginal suit, who obtained a decree in the Court of First Instance, which 
has been reversed on appeal. : 


The. circumstances of the plaintiffs’ claim are set out in the judg- 
ment of the Court of First Instance, which is given below:— °¢ 


This is a suit for the recovery of some property belonging fo the estate of one 
deceased Mongal Singh, or the value of the said property estimated at Rs, 230. 
. The plaintiffs allege that on the 29th June 1894 the deceased executed what ap- 
pears to the Court a deed of conveyance or gift {see Exhibit A) conveying to them 
the stock-in-trade of the deceased in his shop in the Sagaing Municipal bazaar, 
and. that the stock-in-trade consists ef an almizah containing cloths of different 
kinds to the value of Rs. 150, one box of scent of the value of Rs. 50, and Rs, 30 in 
the possession of the defendant. : ae F 
The defendant’s answer tothe above allegation is that the stock-in-trade was 
sold to him by the deceased two months before his death. The first issue in the. 
‘case is whether Exhibit A isa willor a deed of gift. This issue was framed be- 
cause thé advocate forthe plaintiffs argued that plaintiffs ought to obtain probate 
of the will before they: can claim the property belonging to the estate of the de- 
ceased. As itis an issue on point of law I may at once determine it. The liveral 
meaning of Exhibit A is a conveyance of.all property specified in the document in 
order that plaintiffs might feed and attend onthe deceased durng his illness, and 
. in case the deceased died the plaintifis should inherit it. In section 3 of Act V of — 
1881 a vii is defined as to mean the declaration of the intentions of the testator 
with respectito his property which he desires to be carried into effect after his 
death, In the. present case the disposition of the property had actually taken - 
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ince before th: deceased died. To say noting about the question whether a Dawarax,Pa Sap 
in ils 


Hindu living Hi @ country te which the du Wills Act, 1870, does not apply can 
make a will; asd whellier he is subject to the provislons of Act V of 1881, the 
Gotiet.halde Bahlbli A is either a conveyance or deed of gift, the execution of 
wish bY Moagal Singh when in proper state of mind is proved, What the actua! 
bE He tlie property left by Mongal Singh is not proved, but according to the de 
fenders ghewlng il is not worth more than Rs. 107. I doubt if the whole or any 
ate gi the praperty which is the stock-in-trads of the deceased was soldto dé- 
endant hefore the death of the former. 


“Atle true there is evidence that defendant was seen in the shop of the deceased 
aan aftar the latter fell ill, and that he, defendant, and Mahandronath were seen 
taking stock intheshop. To prove a sale payment of price and delivery of gaods 
are. wanting, aid the only person who can speak as to payment of price and deli- 
very ls Mahandsonath, whose evidence the Court regards with suspicion, 1}: is 
> fat surprising ta sec the defendant acting for the deceased soon after the latter 

fall {li, aa they lived together in the same house, and the defendant might have 
ésrrled cr busivicss forthe deceased after inventory of thingsin the shop was 
taken’ for all the evidence recorded on behalf of the defendant. The evidence of 
the @ule ls very woak, especially when considered in connection with the fact that 
Mongal Singh expected to die when he conveyed his property to the plaintiffs, and 
& matt: whe knew that his end was very near could not have executed the deed 
miérely to defraud the defendant of his property. 1 hold that the sale is not prove 
ed, and there shall be a decree for the delivery of the almirah with all the proe 
perty contained therein on payment of Rs. 200 as alternative in case the delivery 
cannot be enforced, costs of the suit to be borne by the defendant. 


The view teken hy the Lower Appellate Court is expressed in the 


following judgment :~= 

The i dent of the Lower Court must be reversed, 

4“ Rghiblt A, which is relied on by respondents, is written in Burmese. The pur- 
port of Itewae dictated by Hakim Singh, a Hindu, to Maung Kyi, a Burman, in 
the English language, and Maung Kyi dictated it to Maung On Gaing, who wrote 
it ln Burmese, After being written the contents were read out to Maung Kyi, 
wlio teanslated it to respondents, who in turn, it appears, translated it to Mongal 
Singh lying at the point of death, Hakim Singh says: ‘ Mongal Singh, who was 
{li In the house of plaintiffs, expressed to me his desize to make over one almirah 
containing cloths of the valuc of Rs. 150 and a small box containing scent kept in 
the almirah and worth Rs. 50, and Rs, 30 deposited with a man called Ram Dass 
to the plalntifie, and some one went to fetch the thugyi’s clerk, to whom I com- 
tiunicated the plaintifi’s (deceased’s) desire to dispose his property through the 
madium of Maung Kyi, to whom I spoke in English.” No reasonis given why 
Mongal Singh desired to make over his property to plaintiff-respondents. Maung 
Kyi understood Hakim Singh to mean that, plaintiff-respondents were te take 
Monga! Singh’s property after his death in order to perform some religious cere- 
monies over Mongal Singh’s body. ,He asked Maung On Gaing to write a docu- 
ment to this purpose and Maung On Gaing wrote out document A, The first 

jurt of the document is a transfer of certain property to the plaintiff-respondents by 
fongal Singh whilealive. The words Hed does not imply a gift, soQSqpars is 
absolute transfer, The second part is a transfer of the same property by deceascd 
Mong’ai Singh to the plaintifi-respondents, The third part is a request by deceased 
Mongat Singh to*use the value of the property, namely, Rs. 230, for expenses 
during his illness. The fourth part is Mongal Singh’s request to plaintiff-respond- 
“ent to take his property as his inheritors after his death. There is no doubt that 
Mongal Singh was alive at the time of the writing of the document. Theevidence 
of the thugyi is conclusive on this point. The word ‘deceased’ imported into the 
document is 2 mistake made by the writer as it was written on the verge of death 





‘of Mongal Singh. I cannot interpret the document to mean a deed of gift.. It isa. 


donatio nortis catssd or a gift inanticipation of death, and, therefore, must be taken 


G  . 
Szew Dass. 
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PAWARAK., Pa SAD-a5 adeaaey, and;: therefore; the:plaintiffrespondents .cannot-sue for:it:in--the» form: . 
ban they.are;now.suing., Bat ifit. isvindeed. a-gift’ then:it:is:not.valid ‘according::to 
Suew!Dass.. Hindu law; for-a gift of moveable.property.must ‘be accompanied.‘by delivery-of: 
possession,:.which:was .done .in.the present case. (Lukohd .Moneo-v.: Nuttagandas, 
Indjan,Law Reports,; Volume XX; December.1892).. Tho. first.contention of Mir.. 
Dutta, is that,the:Lower:C ourt-shquld ‘have jeld thatthe:document A did: not-bear - 
the.signatureof.Mongal Singh... He-relied.on.the fact. that Mongat Singh usually: 
signed. in-:Asabic.or Hindustani; and-referred. the :Court-to.the sig nature.on Exhibit: 
‘B which was produced on behalf of the plaintiffcespondents,: “Witton. Mes. Dutta: 
appeared: before:meExhibit:B: could ‘not. befound.in.the-trial record. and.‘the:case 
was, adjourned.forvenquiryahout the missing.document: It was «subsequently-dis- 
covered that Exhibit:B-was filed in.the process-ecord; Whaen-:the-case was called : 
on.3ath:january:1895,the appellant :admitted the. gemsdneness. of the document and-: 
transaction; but.deniéd thatthe signature japan, Singh's. The-signature on-. 
Exhibits A-and -B are; both:in. the-same language, Nagei; and :both:read~ Mongal-: 
Singh;. and.as ; theze-are ewitnesses~ to.Mongal hgh signing: Exhibit-At I-must-> 
-accept. the: signature -of Mangal: Singh on: HahibitsAy butv this acceptance: wilknot= 
have any-beneficial effect -on.respondents.as regards result of.triak: The-third: 
reason given’. by-appellant.iscthat the:.deed-is'-fraudiilent | am:not iprepared:to:. 
say. thatit-is fraudulent; Théaplea ofundue influencer misrepresentation would? 
be,more appropriate, for. I ant convinced» that Mongal:Singh:.did not-really iknow - 
the. contents of: the-deoument. he was signing. He siniply believes.what.was said:« 
to,him by. the plaintifferespondents_ and wroteshissignaturey I is-not known what: 
plaintifierespondents tald ‘MongalSingh: Then again there isno proc naliatewerr 
except the bare entry.in Exhibit: A‘as.to the quantity:.and. value. of ipreperty sup= 
posed to be in the hands of appellant, and.cn the evidence a decree should. not, have 
een-given.’ ‘The respondént’s éase is altogether bad and I reyerse.the decision of 
the Lower Court. But I order that each party should bear his own: costs.in both 
Courts, Appellant has not dealt:fairly-with: this Court: Having.made,aniad+ ~ 
mission through his:Advocate about Exbibit: Bhe,.withdraws the: admission:: when 
his,Advocate:cannot appear.”’ | oy 
Itisnoteasy-to understand from the ‘somewhat contradictory language | 
employed ‘what the Lower Appellate Court meant. to find exactly, but. 
apparently ;it..considered that ;.the.teansaction: between: deceased. iand.; 
plaintiffs was proved, but:that deceased. did. not:know-the:real-purport of : 
the-docu ment he was exeeuting.- Onthis point, however, the Court-has - 
overlooked part--of:the evidence, for Hakim Singh says that he. expjain- 
ed‘the: contents .of the,,document ,to..Mongal. Singh; the deceased... in... 
Hindustani, and. that Mongal.Singh:was inihis proper senses.and signed:: 
the.document.. The-samé-witness further states: Mongal Singhexpress- 
ed:to-him his-desire to-make-over the property in question to thepjain~ 
tiffé;-and so-some one, went, to fetch the:thugyi's clerk.to. get.the. paper . 
prepateds 2. ee ae Sr ga 
' Moreover, the. thtgyi states that he asked ‘Mongal Singh whether. . 
_ Exhibit-A‘was written with his consent, and whether it-was true he was 
going te make a_-gift of the property referred to in the.document {9 the. 
plaintiffs, and’Mongal Singh.said “ Yes.’’ ee ee 
. The. first-plaintiff‘also-expjained that he had attended Mongal.Singh* 
on-his sick bed,’ and had “incurred medical expenses,.and had. given .a-, 
cow. worth: R's. 59: tobe.dedicated according to: custom,and. that he was 
a Brahman,.sq. that, there.was ‘some.reason why-déceased should. wish: tox. 
transfer his property-to. his-fellow-countrymen:: ‘ 
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: Tie finding ‘ofthe Gdurt ‘of Mrst Instance should hot; therefére, have Da 
beer dieterbedSd-regard to the acceptance of the -genuineness - of the: 
transaction. ; , % 
Bee : Appellate Court-has not ‘questioned ‘the correctness of'the 
fe Court’ beldw. against the défendant's~ plea of his-ownm: 
of the propertyin dispute; and-‘all the main facts of the-case:- 
fe} be taken to have ‘been-founddn~plaintiff's favour. [€- 

CON rémaias to consider-whatis tlie character ofthe document: 
Why déceased, and what‘is its -efféct'so fat as plaintiffs are cons 

The document‘is:not altogether-easy*of tonsttuction: ltpur 
opome extent tobe a deed of‘ gift; and thats: the: expression. 

i the-translation made-in this-Court, but*the-sting seems to tie-in 
iwhoreit'is provided that plaintiffs are te-inherit inthe event‘of- 
alSingh's-death: The instrument is-given-in-full below-:— ' 


Translation of Exhibit A filed.by plaintifis. 


Phe agthiddy: of ‘June-1894 Mongal: Singh'niadé over the property-belong.. 
iis es poplin: belontn Dawarai'a Pasadwad Orin Lall:,, Thezabevemen-:: 
Property is to be found in the buveau-or-stallvalmirah:in-Moza- Bazaar, and, 
gise{eatin, sitk, cotton,.and woollen cloths:to the value. of Rs..150.; a box-of 
f Beant worth Rs.50,.and asum of Rs: 30.in the hands of .Alamatan Ropata-. 

This deed of gift, tothe tctal value: of Rs. 230, is'executed-by-Mengal Singh; 
taved; {inthe presence-of Kala. ligyis .and.ofr the:thugyi.: Thezsaid: Mangal 
{ngh gives this sum.of Rs-230.te.Dawaraka: Pasad-and.Pute.;Lall -in. .order.that,, 
} t-nourish-and attend. on-him during : his-illness,; Andcin case-he (Man- 



























4 
ial, Sigh), dies. Dawaraka Pasad and Putu Lall are to inherit the above specified... 
fi of ‘fev agreeing this. deed of gift is executed in the presence “of ‘Kulas: 
andthe thugyi ; a 
. 4 
Mongal: Sagh:] : Tpke 
Signed. a . ‘One-anna:stamp,. 


(Singh). 
(Signed) Maung Of Gaing,: Township Writer. 
; Witness, Maung Po Kyi, Telegcaph Clerk. : 
: Witness, Hakim Singh;-Clerck; Députy Gommissioner’s Office; 
(Signed); Maung Tun:U, Ywataung Tatkihugyi. - i. : 
The above document-must:be readas a whole, and. having regard to, 
the concluding portion and to the circumstances ‘undér-which: déceased* 
executed the instrument, | am of-opinion that it must be-construed: as.a, 

' dispositionof property-not intended to take-effect except: im the:-event: 
of the owner's déath:. If such'disposition: is 10 be-treated-as testamenr. 
tary the law relating to: wills:-must:be considered.’ ‘If it is:te: be treated: 
asa donaiic mortts causa, delivery: is- indispensable according.-to:the. 
rue of Englishldw which would doubtless -be. followed: g#wen Hiftthis 
were an ordinary gilt it would seem that it must be accdgnpanied by 
possession to make. it.effectual. The.Hindu law.is not applicable tothe 


* See Snell’s Principles of Equity, Cliapter VII. 
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Dawaraxa Pa San Subject, as ‘ gifts' are not one of the matters mentioned in. section 87 


uv, 
SHew Dass: 


of the Civil Justice Regulation,* so that it would be useless to discuss 
the rulings under Hindu law.f 

. The Transfer of Property Act allows either delivery or registration to 
perfect a gift of moveable property. The Act is not in force, and if it 
were the method of giving possession by registration could not under 
the present law of registration be followed. If the law of. registration 
were otherwise possible such a mode of transferring possession might 
be recognized, but in its absence, even if the ‘want of a provision 
permitting registration be a hardship, the Courts*twaytéaconably insist 
upon the requirement of delivery or transfer of possession as a formality 
essential by way of outward and visible sign. to the validity of a gift 


-among people of all races as ‘a general principle of justice, equity, and 


good conscience. Here the transfer might have’been effected by mak- 
ing it in presence of defendant, in whose possession athe property was, 
or by the owner informing him of it,and this requirement was recog- 
nized, for-a witness states that on the day of Mongal Singh’s death he 
was sent by Mongal Singh and first plaintiff te call defendant, who 
refused to come as he had business. 

The gift.cannot, therefore, be treated as complete and the .disposi- 
tion of deceased’s property must be treated as testamentary. 

Whether the instrument is entirely valid as a will or notis a question 
which it seems unnecessary to decide in the present case 

The Hindu Wills Act, XXI of 1870, isnot applicable in Upper 
Burma, but anyhow that enactment was merely passed for the purpose 
of providing “ rules for the execution, attestaticn, revocation, revival, 
“ interpretation, and probate of the wills of Hindus, Jainas, Sikhs, and 
“ Buddhists ’—see preamb!e—inIcertain territories, and it did not confer 
or take away any testamentary power. Such power among Hindus is 
independent of statute. “ The right to make a will is‘part of the 
“ Hindu law itself. ""{ It merely happens that in the absence of such an 
enactment as the Hindu Wills Act there is no statutory provision as . 
to the formalities with which a will must be made. The Probate and 
Administration Act is silent on this subject. 

In the case of Ko Kya Datne, which has been referred to by the 
learned Advocate for applicants, the High Court of Calcutta said “ it 
“ isnot necessary that the will of a Buddhist should be executed accord- 


. ing “ to the formalities required by the Indian Succession Act,” § and the 


same may.be said of the will of a Hindu to whom the Hindu. Wills Act 
does not extend.. As between the plain‘iffs and defendant the absolute 
right of the former to the property bequeathed by the deceased does not 
necessarily arise. Ifthe plaintiffs can obtain prpbate of the will as 


executors or letters-of-administration, they are entitled to the posses- 





sion of the ggeperty as against defendant. But they do not appearto - 
"se Barma Laws Act, s. 136] | ee ae a 
+ Seel.L.R. 20 Cal., 464, as to gifts under Hindu Law. 
£4B,L.R.O. C., 103, . 
§ 10 W.R,, 417: : 
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be so entitled without one or the other or else a certificate under the Dawaraxa Pa Sap 
Succession Certificate Act. : 

This is the requirement of section 4 of that Act, which prohibits a 
Court, except on the production of such evidence of title, to “ pass 
‘a decree against a debtor of a deceased person for payment of his 
“ debt to a person claiming to be entitled to the effects of the deceased 
“* person or to any part thereof.” 

The same obstacle would interpose if the document executed by 
deceased were treated as a deed-of-gift, since possession of the property 
did not pass but only the right to the possession. What is included 
under the term‘ debt’ has been discussed in the case reported in 
Circular No. 78 (8), Civil, of 1893.* In the present instance the defen- 
dant appears to be in the possessivn of a debtor to deceased. 

Consequertly the decree given by the Court of First Instance was 

remature, as the plaintiffs had not yet obtained the requisite authority 
or Seine it. The decree of the Courts below is accordingly re- 
versed, 

The plaintiffs will be allowed a reasonable time, say, two months, 
within which to comply with the requirements of section 4 of the Suc- 
cession Certificate Act. 

If they do so the decree of the Court of First Instance will be restor- 
ed, excepting the order as to costs. 

If they fail to do so their suit will stand dismissed. 

As plaintiffs were not entitled to make the demand they did on de- 
fendant when they did, they cannot be given costs, but defendant on 
account of the failure of his defence is not entitled to his own costs. 

He has incurred none in revision. 


* See page 639. 
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Civil Revision 


Before G. D. Burgess, Es9., CSF. Ne 7en oF 
()MA KYIN VA}. f (1; MAUNG NGWE YAUNG. 1895. 
G) MAUNG LU WIN § ® 2 @) MA THAUNG. Sores 


Family properly among Burimese-—Presumptions as to portions being point or 
sapaee. property of heiva under varying cirenmstantesShifting of burde 


hake ifs 









ite this case ave in possession of a certain 
pees, of which the plaintiff-applicants 
ung K <ya Ye, from whom the land -des- 







piece of a hued 
claim athird as the heir 
cended, as they Bays wine tivided. 

The Courts below have agrecd in disivissing the claim. The eyi- 
dence pradaced was so meagre and unsatisfactory as to be valueless, 
and the only question is as to the presumptions which should be draws 
from the admissions on both ‘sides, and itis on this question that the 
ac guments have gone. 

The Lower Appeliate Court, besides finding that the evidence’ was 
insufficient, also considered that the suit was barred by limitation ua- 
der Asticle £23 of the second schedule of the Limitation Act. 

The ,parties represent two of the children of the ancestor Maan 
Kya Ye, the plaintifis, his ene Ma Kye Hmdn through her son 
Nga Thaik, and the defendants his other and elder daughter Ma 
Hinwe On. Besides the daughters there were two sons, of whom one 
is dead without issue, while the other, Maung Shwe Yauk, has been 
left out of these proceedings. 

Maung Kya Ye’s estate was divided among his heirs in rar7, but 
the plaintiffs say the land in dispute was left out of the division, to 
which tke defendants answer that they do not know whether it was or 
not. Considcring the length of time—38 years~~that has elapsed, 
the defendants may well plead ignorance of what took place then, 
which must be gathered from succeeding circumstances. 

The ordinary presumption would be that the partition of the estate 
extended to the whole estate, but it sometimes happens that land 
forming part of the estate may be under mortgage at the time of parti- 
tion, and that the heirs agree to leave their shares init as they are un- 
til money is forthcoming to redeem it, 

Here the land in dispete was under morigage, but there is a compli- 
cation owirg to the pri tha’ the mortgagees, "Nea Tu and Mi Lan, 
were father and mother-isdaw of Mi Kye | Himé:, ‘into whese posses- 
sion the land came, and who continued in possession down till the Heed 
1245068246. Thon the land ices Ma Kye Hmén to Ma Haw 

Jn. 

The plaint is altogether obscure as to this transaction, stating as it 
does that Ma Hinwe On siid she wished tohave theland and that it 
was given up to her ; but the written statement of defendants alleged 


57 





Ma Kyin Va 
ae 
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that: this was a redemption of the mortgage for 20 rupees, and the first 
plaintiff, Ma Kyin Ya, admitted this in her examination, though she 
said that Ma Hmwe On contributed only half the mortgage money. 
* Itis argued for the plaintiffs that this transaction was merely the 
passing of the land from one heir to another, the surrender to Ma 
Hmwe On being made ‘in deference to her seniority. But this would 
not explain why Ma Hmwe On should be kept out of her privilege for 
some 28 years, ‘nor’why she should be given an advantage over the 
_eldest child of the family, Maung Shwe Yauk, who is said in the written 
statement to have been present on the Occasion of the redemption and 
to have made no objection. 

The plaintiffs were fully conscious of the adverse nature of Ma 
Hmwe On’'s assumption of the proprety in 1245 or 1246, for besides 
the assertion by first-plaintiff that she only paid half the amount of the 
mortgage debt, they set up the case that they were paid rent for the — 
land in the shape of half the produce in the years 1246 and 1247, but 
the evidence has been found insufficient to establish the allegation. 

There is also no proof that Ma Hmwe On paid anything less than 
the whole of the mortgage debt. The first plaintiff's statement on this 
point amounts to an allegation that the mortgage was jointly redeemed 
by Ma Hmwe On and Ma Kye Hmén béaring each half of the mort- 
gage debt, and the onus of proving that allegation rests on the plain- 
tiffs, who have failed to do so. ‘ 

Under these circumstances the inference from the transaction of 
1245 or 1246 is that Ma Hmwe On redeemed the mortgage and 
took over the land in her own right. The defendants may, as argued 
for plaintifis, have a vague notion of what that right was, but they are - 
in possession, and it is incumbent upon the plaintiffs to make out their 
claim to a share of the property. |The presumption is that either by 
partition or otherwise Ma Hmwe On acquixed a separate interest in 
the land redeemed, and the turthen of rebutting that presumption and 
showing that the interest was not separate but joint lies on the plain- 
tiffs. As they have been unable to discharge this burthen, the Courts 
below were right in refusing to admit their claim. 

The application for revision must be dismissed with cosis. 


1896. | UPPER BURMA RULINGS. 434 





Joint family property. 


Joint family property. 





Before G. D. Burgess, Esg., CSA. 
MA LU anv your ormuzrs 0. MA NGWE anp anoruer, 

Claim to share of ancestral family property by certain coshetvs against other 
co-heirs in possession for upwards of twelve years—Limitation—Burden of proaf 
om Nature of ee vequived. Civculars No. .225, Civil, of 1893 and Ne. su, 
Céutl, of 1894 referred to. ¢ 
Plaintiffs as representatives of two out of five branches of a joint family claimed 

two shares in land alleged to have descended from a common ancestor who is said 

to have lived about a hundred years ago. Their claim to have been in possession 
or enjoyment of the property within twelve years of suit practically rested on the 
circumstance that some sixteen ycars before the defendants had agreed tc allow 
the representative of another of the five branches a filth share of the land. 
Held—that the implied admission ov the part of defendants was insufficient to 
establish that the property was in their possession on behalf .of the’ plaintifis’ 
branches of the family and their own jointly and not on their own separate 
account. 
Referessces : 
6 W. R.,, 1709. 
U. B. R., 1892-96, Ii, pp. 48% and 493. 
IN this case both sides have applied for revision. : 
The matter in dispute between them is the right to certain land, of 
which there are five parcels, in the possession of the defendants. The 

Lower Appellate Court in appeal excluded two of these parcels from 

the effect of the decree given by the Court of First Instance in the plain- 

tiffs’ favour, and the plaintiffs object to this alteration of the decree. 

The Lower Appellate Court has not set forth any reasons for its opinion 

that these parcels of land are ona different footing from the others, 

and its order appears to be arbitrary. The-defendants, on the other 
hand, who appealed against the original decree, object to the plaintiffs 
getting any of the land at all. The plaintiffs’ claim is made on the 
ground that the whole of the land is ancestral family property ix the 
hands of certain of the co-heirs, they being the other co-heirs and 
descendants of the common ancestor U Ngyein, This U Negyein, it is 
said, had nine children, of whom four are deceased without issue and 
five have left representatives. ‘The representatives of two of these 
branches are the defendants; one Nga Myaing is the representative 
of a-third;. and the plaintiffs claim to be the representatives of the 
remaining two. fe 

There is some evidence that the plaintifis are descended as alleged, 
but it is not of a very satisfactory character ; but as the defendants 

. have made no serious attempt to dispute this matter, it must be taken 

that the plaintiffs are descended from two of U Ngyein’s children. 

They : accordingly claim each a fifth share of the inheritance of U 

Ngyein.. It is not very clear what the estate of U Ngyein is. The de- 

fendants plead that part of the land has been the subject of long con- 
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tinued litigation carried to a successful conclusion by them, while other 
portions have been reclaimed from the jungle in the course of: over 
forty years. Probably U Ngyein left the nucleus of the estate, but as 
it is said to be 100 yearssince his time it is, of course, difficult to tell 


- what part of the land now in dispute should be reckoned as having 


been left by him. ; 
The defendants having been in possession of the land for a great 
length of time it is, of course, incumbent on the plaintiffs to make ou 


a title against them for the share of the property claimed. The plain- . 


tiffs appeay tobe ‘practically in the-position of strangers, and with one 
exception there seems to be nothing to support their claim. There 
is apparently a notion among many Burmans that it is sufficient to 
found a claim to land that the land was once the property of &common 
ancestor, so Jong as the descent has not gone beyond the limits men- 
tioned in the Dhammathats, and doubtless many a claim of this kind is 
put up with and never comes before the Courts for the sake of peace 
and quietness. But the statute law requires that all claims of this kind 
must be put forward within a certain limited time if the assistance of 
the Courts is sought for their assertion. 


In respect of immoyeable property this period is twelve years rec- 


.koned from points which have to be fixed according to circumstances, 


In respect of aclaim such as this to family property the claimant has to 
shew some possession or enjoyment of the land onthe part of himself 
or of those under whom he ciaims within twelve years of the date of 
suit as explained in the case reported at 6 W. R., 170.* In other 
words, the land, if in the possession of some other person, must be 
shown to be in his possession on account of the claimant, at least to 
the extent of his share, and not in such possession as is adverse to or 
inconsistent with the claimant’s alleged right. In Burma when the 
members of a family are scattered abroad, as apaprently hapfened in 
this instance, and land which once was in the hands of a progenitor is 


left for years in the hands of one or more branches of his offspring,“ 


there is not, in the absence of anything to. show common enjoyment or 
retention in the common interest, any necessary presumption that such 
land has been kept as the joint property. of the whole family. On the 
contrary, the inference would be the other way, and the probability would 


be that some division of inheritance had been made or some arrange- 
_ ment had been arrived at whereby the members of the family ceasing 
_, to hold the land or to derive any benefit from it had received satisfac-. 


tion of their claim against the ancestral estate. In the course of time. - 


recollection of the particulars of such arrangements would naturally be © 
_ lost, and, persons in possession of land would be in a: hazardous posi 

tion if they were called on to meet the claims of everyone choosing to : 
set up-as a -co-heir unless they could establish a formal partition. and... 


settlement of the ancient estate. 





© See p. 493. i 
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In the present instance the only thing the plaintiffs have to rely on 
in their favour in bringing forward their claim for the first time after 
ail these long years is the action of the defendants themselves in 
granting a fifth share of the property to their co-heir Nga Myaing. 
This circumstance is depended upon to show that the defendants 
admitted that there were five co-heirs, and that the two shares which 
they kept over and above their own two shares were retained on 
behalf of the representatives of the co-heirs to whom they belonged, so 
that there was no adverse possession to bar the plaintiff's present de- 
mand. No case of a similar kind has been brought to notice from 
aoe the numerous Indian cases dealing with questions concerning 
joint family property. There has been a case* in Upper Burma in 
which something of this sort occurred, but the decision of that case 
did not rest on the point.’ It appears plain, however, that the 
circumstance can only be treated asa piece of evidence to be. taken 
for what it is worth. The transaction did not take place with the 
plaintiffs and was not binding between the present parties. No ad- 
mission was made to the. plaintiffs nor communicated to them, nor 
was anything done to change or affect their position. The defendants 


were, of course, at liberty to make this arrangement with Nga Myaing | 


if they liked, but it does not follow that they would have been willing 
to make similar terms with other persons claiming to be co-heirs. Nga 
Myaing’s branch of the family may have had some claim in connection 
with the property which other branches had not, or the defendants 
may have preferred to settle with a single claimant and compromise 


‘matters rather than face a contest, although they would have been ~ 


prepared to resist if other claims had been made against them at the 
same time. That the share granted wasa fifth does not go for much. 
Nga Myaing does not seem to have asked for more, and if he was con- 
tent with so much there was no reason why the defendants should 
give him a larger portion, They would naturally let him have as 
little as they could induce him to accept, and they would naturally 
plead the excuse that there were originally five co-heirs or any other 
excuse that would serve their purpose. From one point of view the 
proceedings were adverse to the claims of any other persons setting 
up to be co-sharers, for according to the Burmese rule all the co-heirs 
should be present at the partition of joint estate, and here the plaintiffs 
' did not come forward, nor was there any gathering of other co-heirs 
than the defendants and Nga Mvaing. The making of the division 
indicates to a certain extent # dealing with the property by defend- 
ants as their Own. Nga Myaing’s share was not taken over by him 
till 1252 apparently, but the allotment of it was made in 1240, or some 
16 years ago, which would be beyond the time of limitation if the 
-period ought-to be reckoned from a new starting point at that time. 
This was atime when the country was under the Burmese Govern- 
ment, and the defendants might then, rightly or wrongly, be under 


* See p. 481. 
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. _the conception that such claims as Nga Myaing’s could be enforced by 
Burmese law. They are under no obligation to admit the claims of 


other persons if they can oppose them under the present law, and I 
am of opinion that in the absence of anything else to prove that the 
plaintiffs retained an interest in the land in defendants’ possession, 
the fact that the defendants conceded a fifth share to Nga Myaing is 
not conclusive evidence that their possession of the land was not- 
separate on their own account and adverse to the plaintiffs, but was 
on joint account and on behalf of the plaintifis. Without sufficient 
proof to establish such common holding in their favour the plaintiffs. 
are not entitled to succeed, and their suit fails. I therefore reverse 
the decree of both the Courts below, and give a decree for the dis- 


missal of the plaintiffs’ suit. The plaintiffs will have to bear the de- 
_fendants’ costs throughout. As 
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Before G. D. Burgess, Esq. CS. 


, (1) MAUNG TAING GYAW. 
MAUNG HME “J (2) MA AUNG. 
(3) MA LUN VA. 


Suit for a share of joint family property. 


‘ Thugyi family—~Land in possession of member of family holding thugyiship for 


time being—Father I:sing thugyiship and second son obtaining it during father’s 

- lifetime on refusal of eldest son to take it—Partition of portion of land among co- 
heirs of father—Retention by thugyiof much more than proportionate share—Claim 
by son of eldest son (plaintiff) settled by thugyi, the second son, by grant of certain 
amount of land—Further claim by the same after death of thugyi against his widow 
and children (defendants), 


Held-that the amount of land given as a share to each of the father’s co-heirs 
should be taken as the measure of the property held by the thugyi in his capacity as 
head of the family and not as thugyi, and that as‘plaintiff had already obtained an 
amount of land exceeding his proportionate share there was nothing more to claim. 

Held further—that the giving of a piece of land to him by the thugyi was a settle- 
ment of any claim he might have. . go 8 : 


Held also—that an arrangement made after institution of suit by which a third 
co-heir received a small share of the land and the rest was to be divided between 
plaintiff and defendants, might give a fresh cause of action but could not affect the 
¢laim made in the present case. 

THE parties in this case seem to have very indistinct notions of what 
their respective rights are, and the evidence is somewhat puzzling as to 
the true position of affairs. : 

The suit was incorrectly brought in the first instance against Ma Hla 
Min and Ma Aung, the daughters of the deceased Maung Hlaing, and 
a number of persons who were mortgagees, for a certain portion of land 
as the plaintiff Maung Hm’s share of Maung Hiaing’s estate. Subse- 
quently Ma Lun Ya, Maung Hlaing’s widow, was added as a defendant, 
and Ma Hia Min having died her husband Maung Taing Gyaw now re- 
presents her interest. | a 

The case after being worked out in its passage through the several 
Courts has now been resolved into a claim for a third share by partition 
of the joint family property derived from Po Dwe, the grandfather of 
Maung Hlaing’s daughters and of plaintiff, and the point in dispute in 
the first place is whether the estate left by Maung Hlaing was in whole 

-or in part the joint family property of Po Dwe’s heirs. 
I€ is said by some of the witnesses that Maung Hlaing was amwedein, 
or managing head of.the family, but there is no evidence that he was 
_acting in any such capacity in -respéct of the land in dispute. It is ob- 
scure where the lard came from to begin with, but the general tendency 
of the evidence is to show that it was held by the person who was for 
the time being the thugyi of the village, Natmyaung, and that he let it 
out among the villagers for cultivation. “There seem to have been con- 
_stant contests with the thugyis of other villages and other persons about 
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land, and apparently these disputes affected some at least of the land in 
suit. There were successive thugyis of different families unti! Po Dwe - 
became thugyi. Whether his father Po Gaung was also thugyi or not is 
uncertain. Some trouble took piace in the year 1226 B.E., in conse- 
quence of which Po Dwe fled. There was also confusion in 1228 when .- 
the Myingun rebellion took place. Po Dwe never was restored to the 
thugyiship. His son-in-law Maung Cheik acted as thugyi for two years 
or so, and then his son Maung Hlaing was made thugyi. He is said to 
have been given 1,000 ¢zgyés of land and he is shown to have had over 


-goo. Po Dwe lived on to 1244, and so far as appears had nothing tc 


do with the land, which was held and disposed of by Maung Hiaing at 
his own will and pleasure. But in 1245 and afterwards Maung Hlaing 
distributed 500 txgyés of the land among thé descendants of Po Dwe’s 
father, Po Gaung, assigning 100 ¢é/ugyés to the representative of each 
branch, and leaving in his own possession over 400 téngyés. 

The plaintiff's case is that the 423 téugyés kept by Maung Hlaing 
were not his own property, but Po Dwe’sestate. The division with Po 
Gaung’s descendants certainly implies that the-land assigned to them 
belonged toa family estate ; but it does not follow that the remaining land 
was all land belonging to that estate. If the land was divided on the 
principle of equality the portion belonging to the estate which was left 
with Maung Hlaing would be too zémgyés and there is no explanation 
why he should get more. The plaintiff's own witnesses say that Maung 
Hiaing kept over 400 timgyés because he was thugyi besides being am- 
wedein ; but, if this were so, the theory that the land was family property 
belonging to Po Dwe’s personal estate is obviously unsustainable, at 
least as regards the whole of it. Even Po Gaung’s descendants were 
unable to obtain the portions granted to them without paying Maung 
Hlaing a considerable sum of moncy to reimburse him. - 

So far as the evidence goes with respect to this part of the case then 
it cannot be considered to be established that more than a“portion of 
Maung Hlaing’s 400 ¢ingyés was held by him as Po Dwe’s estate, or 
that such portion exceeded 100 ¢ngyés. And this view is corroborated 
by the evidence concerning other circumstances. It appears that Po 
Dwe’s daughter Ma Shwe Wa claimed her share and was allowed only 
50 tingyés, the plaintiff himself being a party to the arrangement. 
This was a compromise, no doubt, but it is unlikely that so little would 
have been accepted, even free from encumbrance, if so much larger a 
share could have been claimed with any reasonable chance of success. 
A further circumstance ‘is that plaintiff himself claimed his share in 


1251, and was put off with 20 ¢évgyés, though more is said to have 


been promised, The Court of First Instance relied on this. promise, 
solely, it would seem, in giving the plaintiff a decree.originally, but the 


’ Lower Appellate Court distrusted the evidence, pointing out-that the 
_ only witnesses to'it were. the plaintiff’s mother, Ma Le, and Maung 


Waik, a relative. The evidence was clearly, worthless. I{.Maung - 
Hlaing promised, as alleged, to give the remainder of the share the fol- 


lowing year, why was not its delivery then insisted on? 
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Such a story ag is told for the plaintiff is a common device with the 
people of this country. They wait till the head of the family is dead, 
as happened with Maung Hlaing here, and then set up pretended pro- 
mises or adiissions when his widow and children have been deprived 
of his protection and influence. 

If any promise had been made in the present instance, however, it 
would apparently be without effect for want of consideration. 

I see no reason to doubt that the 20 é¢ugyés were accepted by plain- 
tiff as a settlement and acquittance of his claim to a share of the inheri- 
tance, Plaintiff, as the son of the eldest son, would seem to be en- 
titled to an equal share with his aunt Ma Shwe Wa, who got 50 fzx- 
gyes. But there are some circumstances to be considered. Ma Shwe 
Wa was given (he land only for her lifetime. Plaintiff has got on his 
oWn showing not only the go tnygés mentioned but 20 more, or go iz 
all, Aud his father Meus Hmaing renounced all claims and interest 
in the thugyiship aad the circle, Even go é/ngyés would be more than 
tho third share of the land which can be assigned to Po Dwe'’s estate 
out of all held by Maung: Hlaing, so that on all grounds he would ap- 
pear to have no further direct claim on the estate of Po Dwe. 

That plaintiff should have been a party to the arrangement with Ma 
Shwe Wa is not singular considering that he holds some of the lands, 
that he is a member of the family, and that he is thugyi of Natmyaung. 
But besides this it appears that the settlement with Ma Shwe Wa in- 
cluded an arrangernent for the division of the remainder of the pro- 
ol apaitige plaintiff and defendants. ; 

This seenss to have been a family compact which may possibly be 
binding, and which may possibly give a good cause of action for the 
share-assigned. But it affords no cause of action in the present suit, 
the arrangement having been concluded on the 6th of August, whereas 
the suit was brought on the 13th of June 1893. 

So far as this suit is concerned, I am of opinion, for the reasons stat- 
ed above, that the plaintiff has failed to make out his case, and the de- 
Ses of the Lower Appellate Court dismissing the suit must be up- 
held. es 


This second appeal is therefore dismissed with costs, 
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Before G. D. Burgess, Esp., Git | 
.MAUNG KYA ». MAUNG SAN GYI AND THREE OTHERS, 


oint family property—co-heits—Se} Savate hol iding. by one iecnchptduiets : 
possesston—Limitation. 
Appeal —Appellate decree should provide 7 jor case of party who has not ‘ape 
eated. 
“i There i is no necessary presumption that ‘when a: family breaks up the: family f pto- 
petty remains undivided. Even though some of it may. be mortgaged -there‘is 


- nothing td ‘prevent.an arrangement “between the heirs as to the Partition of fhe 


rights “of redemption, 


The _presumption-in this case, seemed ta. be that ffe land. came. into. possessigh 
of one branch of the family on. their own! ‘account, and not.on that of:the whole 


faniily of their mother and grandfather, and the suit was therefore barred by, Ajmi- 


tation. a 

‘ Amappellate decree should provide for the case of a party who has: not appealed. 
The appellate-decree.in this instance wrongly dismisse@ the suit against.crie of the 
aefendants who had confessed judgment.and had. not appealed. 

THE decree of the Lower Appellate Court is incorgect. a 

. The Lower Appellate Court has dismissed the plaintift- applicant’ 'S 


suit entirely, notwithstanding the fact that the first tespondent : -and de- 


fendant, Maung San Gyi, has. admitted the plaintiff's claim and had 
not: appealed. As against him. the decree of the Court. of the First In- 


’ stance should: have been allowed to stand, and it must. now. be restgred. 


-The defendant, Maung San Gyi, was no party to the proceedings in 
appeal, and he is not; therefore, liable to pay costs beyond. those ine. 
curred.in the Court of, First Instance. .- 

“The applicant is not satisfied with the decree of the Court of irat 
Instance, which awards him a sixth share of the estate upon payment 
of Rs. roa on account, of expenses laid-out -upon.it, but as he has not - 
appealed against this decree he is now limited to its terms. hee 

The further question in the case is whether the decxee. should be rez, 
stored against the other respondents. For some reason or other all the 
defendants and all the persons.who paid Maung San Gyi Rs,.:100 each 
and obtained a share of the property have not been made parties to the 


. proceedings throughout. One of them has been left out altogether, 


and one of them has been left out in revision. This was incorrect ia 
an action for partition, and the decree cannot be strictly right under the 
circumstances. 

The main point, however, i is whether the possession of the defendant- 


_ respondents other than Maung San Gyi is to be considered as adverse. 
. to the plaintiff.or not so as to bar the suit against them by limitation. 


The Lower Appellate-Court in throwing « out the suit as barred does 
not seem to have had due regard to the matters in evidence. - It ap-" 
pears from the admissions of ‘the defendants themselves-and from other 
evidence that-some part of the land in dispute, descended from Ma 
Hmwe Ya, who was the mother of Po U and Po Bu, the ancestors of. 
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the plaintiff and defendants respectively, while some of it was mort- 
gaged, it seems, by Ma Hmwe Ya’s father. The whole of the land was 
gradually redeemed or otherwise recovered by Maung San Gyi who 
has no doubt held it for a long time, the last tedemption of a piece of 
land having been made, according to what he says in this Court, 17 or 
18 years ago. If San Gyi’s possession was adverse, the suit would, of 
coarse, be ‘barred by limitation. But San Gyi professes to have held 
the laud on behalf of all the co-heirs, including the plaintifi. 

What is the effect of this admission? As regards the defendants 
who arc descended like himse!f from Po Bu, there is no dificutty, fer 
there never seems to have been any doubt about all thesz persons beieg 
entitled tc claim as co-hcirs. But as to Po U and his branch of the 
family the case is quite diferent. Pia‘ntiff and his father bad left the 
place, and (here is nothing whatever to. show any interest ix the pre- 
perty on their part. Maung San Gyi’s admission cf their intcrest was 
subsequent, it would seem, to. the division of the property between him 
and the co-heirs of Po Bu, and it appears that in another case he gave 
evidence or made a statement, describing the property as Po Bu’s, 

‘There is nothing to show that when San Gyi got the various parcels 
of land inte his possession he admitted any interest on the part of any 
branch of the family except Po.Bu’s, and furthermore, his own conduct 
indicates that he held and treated the property as Po Bu’s inheritance 
alone, inasmuch as he divided it into shares according to the number 
of heirs of Vo Bu and without regard tothe claims of any other branch 
of the family. If he were trustee for Po U’s branch as well as Po 
Bu's, he was therefore violating his trust by taking money from and 
makirg Uhe division among Po Bu’s heirs alone. Consequently no re- 
liance whatever can be placed on San Gyi’s present assertions, and the 
circumstances and the conduct of San Gyi give rise to the presumption 
that the property was held by San Gyi in the separate interests of Pe 
Bu's branch of the family only, as defendants, doubtless, were led to 
believe all aleng. The admission that the property went back in ifs 
origin to Ma Hmwe Ya and her father before her is not cnough te 
shifi the burthen of proof on the defendants. ‘There isno necessary 
presumption that when:a family breaks up, as this one did, the family 
property semains undivided. Even though some of it may be mort- 
gaged theré is nothing to prevent an arrangement between the heirs 
as tothe partition of the rights of redemption. The presumption 
here secius to be that the land came into possession of Po Bu’s branch 
of the family on their own account and not on that of the whole fami- 
ly of their mother and grandfather, and therefore the suit has rightly 
been dismissed as barred so far as the respondents other than San 
Gyi are concerned... The application for revision is dismissed as far 
as they are affected. They have incurred no costs in revision. 


Maune Kya 


U. 
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Before H. Thirkell White, Esq, €.1.2. 


SHWE Ow MA E.: 
Consent of parties cannot confer jurisdiction. 
 * x *. *%: 


THERE is high authority for the position that the consent of parties 
cannot confer jurisdiction where it does not exist. It will be sufficient 
to quote from the judgment of the Privy Council in the not very ancient 
case-of Minaksht Naidu vy, Subramanya Sastri.* The following 
passage from their Lordships’ judgment is to the point :— 


“It has been suggested, andit is not right altogether to pass that suggestion 
over, that by reason of the course pursued by the present appellants in the High 
Court, they have waived the right which they might otherwise have had to raise 
the question of want of jurisdiction, but this view appears to their Lordships to be 
tintenable. No amount of consent under such circumstances could confer juris- 
diction where no jurisdiction exists. Ufon this point it may be convenient to refer 
to the judgment. of their Lordships delivered by Lord Watson in the comparative- 
ly recent case of Letgard vy. Bull as it in very concise terms deals with the circum- 
stances under which there can be a waiver of aright to complain of a want of 
jurisdiction. Their Lordships say: ‘The defendant pleads that there was no 
‘jurisdiction in respect that the suit was instituted before a Court incompetent to 
* entertain it, and that the order of transference was also incompetently made. The 
* District Judge was perfectly competent to entertain and try the suit if it were com- 
* petently brought, and their Lordships do not doubt that in such a casea defendant 
‘ may be barred by his own conduct from objecting to irregularities in the institution 
‘ of the suit, When the Judge has no inherent jurisdiction over*the subject-matter 
* of a suit the parties cannot by their mutual consent convert it into a proper judi- 
‘ cial process, although they may constitute the Judge their arbitrator, and be bound 
“by his.decision on the merits when these are submitted to him. But there are 
‘ numercas authorities which establish that when, in a cause which the Judge is 
‘competent to try, the parties without objection join issue and go to trial upon the 
‘merits, the defendant cannot subsequently dispute his jurisdiction upon the ground 
‘that there were irregularities in the initial procedure, which, if objected to at the 
‘time, would have led to the dismissal of the suit.’ In the present-case, there was 
an inherent incompetency in the High Court to deal with the question brought be- 
fore it, and no consent could have conferred uponthe High Court that jurisdiction 
which it never possessed.” : 

The case on which this ruling was delivered is, of course, not ‘pre- 
cisely similiar to the case now. under discussion. But the ruling 


seems to be sufficient authority for the general principle that the cone - 
serit of parties cannot confer on a Court the power to exercise juris- 


diction which does not exist, and against the argument that by such 


consént a person is estopped from raising at alater stage of the liti- 


gation an objection which he has expressly or by implication waived. 
As: a question of the construction of the Civil Justice Regulation,t I 
ati of opinion that.a Courtis bound to-pass judgment after observing 


*LL.R,, 12 Mad., 35. 
+ [Repeated by the Civil Courts Regulation, 1896.] 
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the procedure laid down by the Regulation, and that ithas no juris- 
diction to deliver judgment ‘otherwise ‘than after the observance of 
that procedure. On the authority of the ruling above cited, which 
seems to me to be applicable, | am of opinion that the consent of the 
parties cannot invest thé Court’ with a jurisdiction which it does not 
possess, and that a party who‘gives that ‘¢oiisent is not estopped from 
raising an objection to thé irregular procedure, - 
sa * ed * 
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Rejection of appeal as being beyond time limited therefor-——Rejection of appli- 
cation for revision in a case where the remedy of appeal cannot be had. 

The applicant presented an appeal to the District Court against the decision of 
the Subdivisional Judge. This was summarily rejected under section 4 of the 
Limitation Act as being beyond the time prescribed therefor, 

_. On this applicant filed an application for revision in which he urged that: his 
Advocate had to go away from the station and the Advocate’s clerk with whom 
. the petition of appeal was left forgot to take necessary action. 

The District Court refused the application for revision‘on the same grounds 
virtually as it rejected the appeal on, treating it as practicatly an attempt to 
evade the law of limitation, , : 

Held—that the rejection of the appeal was correct ; but with regard to the appli- 
cation for revision it was considered that the matter had not yet. been. fully en- 
quired into and further enquiry was directed, regard being had to the language 
of section 81 of the Civil Justice Regulation, which, unlike section 5 of the 
Limitation Act, allowed revision in a case in which an appeal had not been pre- 
‘ferred within the time limited for cause shown to the Judge’s satisfaction, 

THE Lower Appellate Court rejected the application for revision on. 
the ground that it was time-barred under section 4, Limitation Act, 
and that no good cause had been shown as to why the appeal was not | 
‘presented within the prescribed time. 

. There are two questions for decision in this case of revision: 

The first is whether the Lower Appellate Court was right or wrong 
in rejecting the appeal preferredgas beyond time, notwithstanding the’ 
proviso as to the appellant ‘satisfying the Court sthat he had sufficient 
cause for not presenting the appeal within the pcriod of limitation 
prescribed therefor. ‘i 

The cause shown for the slight delay of a day or two which took 
place was the omission of a lawyer's clerk to carry out his master’s 
orders and make over the appeal to another Advocage. This was a 
piece of negligence, and, though the principal was not to blame for it, 
he must apparently suffer for it, because it was committed by his 
agent or sub-agent, for whose acts he is in a manner responsible, and 
negligence cannot be considered sufficient, cause within the meaning 
of the: section since the result should have been avoided by taking 


proper precautions. 


_ The argument on this point is not ‘presSed, and the rejection of the 
_ appeal under the Limitation Act must be upheld, ! 
The second question is whether the Court below was right or wrong 
- in rejecting an application for revision under the Civil Justice Regu- 
lation, section 81. g “ e oe 
The language of this'section is different from that of section 5 of 
the Limitation Act, for it allows revision in a case in which an appeal . 


* [Civ il Courts Regulation, section 14.] 
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has not been preferred within the time limited “for cause shown 
te his satisfaction,” that is, shownto the satisfaction of the Judge. The 
section docs not say “ good ” or" sufficient” or “ satisfactory” cause, 
but speaks of “ cause” generally if shown to the Judge’s satisfaction. 
A. reference to the Civil Justice Regulation as it' first appeared in £886 
when the Limitation Act was in force, shows that’ the same language 
was employed in this section and it therefore appears-that these words 
must lave bcew intentionally used as a qualificationof: the provisions 
of the Limitation Act, for if an appea! could -be. admitted .under the 
provisions of that.Act after the time limited’ therefor: there would be 
.no need -for the application of the remedy of revision. 
: It-seems to me.accordingly that: this'section'-must‘be'meant to meet 
special cases in which there might bo hardship, if there were na re- 
“medy, because of the:strict rules of lintitation. _ oe. 

Now the District Court-has treated the application for fevision as 
practically an attempt to evade the law of limitation and’ has réfused 
it on the same grounds virtually as it- rejected’ the appeal on. But in 
the view taken above there is not necessarily’ any-evasion of the law 
in receiving an application for revision under special: circumstances 
since the law itself contemplates the employment of revision .where 

‘for some cause or other the remedy of appeal cannot be had. |. think 
‘therefore’ thatthe .matter cannot be considered as having yet .been 
‘filly enquired into aud disposed of, and. that there should be further 
‘¢nquiry-and consideration from the point of view set out.above, __ 
“he District Court should enquire into the circumstances, and satisfy 
itself swhether the alleged facts are established ‘and ~ whether: they 
‘are isuch'as ‘were: practically beyond the applicant-appellant’s contol 
-andswould constitute. a cause for admitting the case to‘revision because 
no appeal has been preferred within due time. 

The appeal having cen-actually presented,. there. canbe no-loss in 
respect of court-fee revenue ; but; of course, the «application for revi- 
‘sion is not admissible exactly like an appeal. The District. Court will 
have to consider whether. there has..apparently::been. any: error in 

_the case which calls for revision,.ever if :it:is:satisfiedtas.to!the exist- 
ence of reasonable cause for’ the’ failure ‘to'-file the’ appea! in time. 
What -is reasonable cause~cannot be‘ laid “down in’ general terms. 
Every.case turns on:itssown peculiar circumstances. ‘The-order of 
rejection: of the ‘application: for revision <is accordingly’ sét * aside ‘in 
order to the re-hearing of the. matter in: the light ‘of the foregoing ob- 
servations, «The costs ‘of this-zpplication-should follow the final resiilt. 
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Before G. D. Burgess, Esq., C8.t. 
(i) MA HMON, @) MA KYI,)} 
(3) MAUNG GALE (Minors, | f 
by their guardian Ma Han, } vu MA SUWE ME, 
representative of the late; é 
Maung Kywe). - . 
Limitation Act,s. 5; Upper Burma Civil Fustice Regulation, ss, 73, 87; Code of 
. Civil Procedure, s. 266; Court Fees Act, s. 27,and rules thereunder. 

Judicial discretion to.be exercised in constructicn of words “ sufficient cause ” in 
section 5 of Limitation Act, with reference to special circumstances of. particular 
case. ; : 

ttachment by respondent of duly stamped. and completed memorandum of 
appeal considered sufficient cause for delay in presenting the appeal. 

" References: 

I. L.R., 9 Ali,, 11 and 655. 
me 13 Cal., 78. 
~—~——-13 Mad., 269. 

13 W.R., 245. 

THE appeal to the Lower Appellate Court was admitted after the 
prescribed period of limitation, and the objection has now been taken 
for respondent in the course of the argument of -this second appeal 
that the appellant had no sufficient cause under séction 5 of the Limi- 
tation Act for not presenting the appeal within such period. i 


It is admitted that the grounds upon which the first appeal was ad- 





_ mitted after time are now open to question. The circumstance which 


a Singular one. 
The original decree is dated the 23rd March. 
The copy of decree and the copy of judgment bear the following 
dates :— | ee : , 
“ Date of application for copy, 27th March 1893. 
“ Date of. delivery of requisite fee and stamps, 27th March 1893. 
“ Date on which copy was ready for delivery, goth March 1893. 
. “ Date-of making over the copy to applicant, 3oth March 1893.” 
It appears that appellant, who was original defendant, lived in 
Mandalay, that he had his memorandum of appeal duly drawn up in 
. Mandalay on stamped paper and signed by his Counsel, and dated the. 
23rd. April, and. that he took it down to Myingyan for presentation in 
the District Court.on the 24th April, when the Bailiff attached it with 


the Lower~Appellate Court accepted as sufficient.cause for delay was 


- other things under a warrant executed by his peon. 


The Bailiff says that the stamped paper, that-is the rrenibeari aii 


' of appeal, was delivered to him about 5-30 or 6 P.M. on the 24th April, 


: and that next day he obtained the orders of the Subdivisional Judge to 


its attachment. 
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In admitting the appeal on the 17th May the District Judge 
wrote—~ : 

“ Maung Kaywt presents petition of appeal 55 days after the date on which the 
case was decided. . i 

* He states thal he had his memorandum of appeal ready on 23rd April or 
exactly ond moth after the case was decided. 

“ His stamped paper was then attached by order of the Lower Court, and he 
only got HM released yesterday. I am aware of these facts and the’ plaiat 
should be adnsitted.? 

Subsequcntty on the 8th Juve, when it was argued for the respon- 
dent that the appeal was harred by limitation, the District Judge 

: BE $ Ee 
said— 

“7 find Chat judgment was deliverect on agrd March 1893, and that the plaint 


wits allached on 24th Aprif. Te took three days to precure copy of the decrec’ 





‘kha appeal might therefore have been presented on 25th April, and no doubt 
would have been so presented had it not been for the attachment. I therefore 
overrule the objection,” 

Consequently it appears that the appellant had a memorandum of 
appoal duly prepared and stamped (with the exception of an adhesive 


stamp of Rs. 5 which had to be added) and ready for presentation in 


Court on the following day, when he was prevented from presenting 
it by the action of the opposite party, the respondent in the appeal, 
in attaching the paper in cxecution. Though the appeal was not 
aciually presented it was in the custody of Bailiff, an officer of the 
Court. It is said for the respondent that an order was passed for 
taking security to release the attachment on the 1st of May, so that 
it is urged there must have been undue delay in getting the memo- 


raudum of appeal out of the hands of the Bailiff. As to what consti- 


tates sufficient cause, reference has been made to a number. of cases, 
of which some appear in the note to section 5 of the Limd¢tation Act 
in Rivaz’s edition. It has been held that poverty or want of means ‘is 
nol a sufficient cause,* but the case might perhaps be different in 
Upper Burma, where there is no provision for proceeding in formd 
. pauperts, Generally also it has been held that a mistake of law is 
not a good excuse. But in LL.R., 13 Madras, 269, it was laid down 
that in the opinion of the Court “section § gives the Courts a discre- 
tion which in respect of jurisdiction is to be exercised in the way in 
which judicial power and discretion ought to. be exercised’ upon 
principles whick are well understood; the words ‘sufficient cause’ 
receiving a liberal construction so as to advance substantial justice 
wher no negligence nor inaction, nor want of doxd fides is imputed te 
the appellant,” and further on the High Court said they were. of opi- 


nion that the Judge must exercise his discretion under section 5 with 


reference to the special circumstances of each case. 


It seems to me that the provisions of section 5 must be. applied . 


with much circumspection and caution, but that they should be ap- 
plied without hesitation where it is shown that delay is due to no 
fault of the appellant’s own, but to special causes beyond his control. 





Ma Huéx 
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In.i the case.-reported:.at page 245,13 W-R., it will: be.seen: that an 
interruption of the telegraphic line was taken into consideration:.by- 
the Court.. As+o.delay.on the part of, the appeliant..in. getting, rid: of 
attachment, it is argued that be ought to have got the attachment ree 
moved; on:to-havergiven:security; or to have furnished: freshstamp- 
paper. But there is nothing to:show: that appellant was: unduly long 
it taking, the. necessary.steps to free his memorandum: of appeal, from. 
attachment, and the time he took, about three weeks, is-not.primd 
JFacie wnreasonable in. a.case where: he was ordered.to pay Rs. 1,575 
for. mesne-profits with: Rs. 1,405-14-0 for costs, and. where. the :court- 
fée stamp in appeal ‘came to Rs. 580 on a valuation of Rs. 13,36, a. 
sum which he could not be expected to replace at a moment's notice. 
Biit-the number of days the appellant. was entitléd to take in escaping, 
fyom:the effect of :the attachment..was a question well withia:.the..dis- 
cretionzof thee Lower: Appellate: Court, and:-is not really:materiali:at- 
this stage. If the appellant was rightly allowed a singlé-day: beyond~ 
the «proper: time for. putting in his. appeal,:.it- is. unnecessanyyunder . 
the: cizcumstances -which.. gave him ‘that iright to serutinize:partic- 
ularly itherexact number: of days which ought :to: have been allowed 
Therleamed: Advocate for appelants has. quoted authorities:.to ithe. 
effect thatthe act of the.Court shall prejudice. no ‘man; but:here the. 
act seems to-have’ been:rather that.of the respondent, at least:to: begin: 
with}.than-thatof the Court. Section. 73 of the: CivdZ Fustice Regua 
lation%-permits.a decree for: money to:be executed by attaching: the- 
property of the ~judgment-debtor and selling it: by. auction, which 
implies that . the: property -must be ofa saleable: nature, and- section: 
266:.0f-the:-Code. of Civil Procedure, after specifying. as:liable to-.ats 
tachment andrsale various kinds of property, winds up: with:the.general. 
expression: all other saleable. property,” and among;other things that: 
it;exempts frem:.attachment or.sale.on books -of.iaccount, that js:to say; 
documenta mseful.to: the owner but not intrinsically valuable ta:anyone: 
else... Nowy-the: memorandum: of: app2al being signed: and: complete 
was:appareatly.:worthsnothing to..anyene:but:the. appellant . himself. 
Seetion: 27 ofthe Court Fees. Aat gives: power. to the. local -Govern- 


‘ment:te »make-rules.for: the renewal of. dimaged :or spoiled stamps.. 


Riles :have: aecordingly-been:maderin: Finance and. Commerce: Depatt- 

ment: Notification No. 18, dated the 19th: February,1890, and: published. 

atypage 83,,Partd, of.the:official Gazette: Rule ILis asfollows:-—~—. 
“-A‘stamp shallibé deemed to-be damaged or spoiled.in the following: cases only,: 


_. (1); When,the stamp or the. paper on.which it is impressed,or affixed; has. been - 


inadvertently ,and undesignedly, spoiled, obliterated, or by.any.means rendered 
permanently unfit for use, whether the said paper be written upon or not. “ 
“(2) When by reason--of some material;‘error in the writing or copying of a 
stamped:doéument-it shallibecome of no avail::. : a 
“ (3). Whéacthe purpose-.intended :to be. efiécted -by..a stamped:.document has 
been effected by some.other. document duly stamped,’? oe 


 * [Gf Code of Civil: Procedure, section 254.] 
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The memorandum of appeal.;fulfils none. of the conditions of this 
definition and is seemingly valueless unless duly presented in Court 
for its intended object.. Even when renewal is. allowed it is only to 
the person possessed of a damaged or spoiled ‘stamp, and further 
difficulty is-put ir: the way of ‘realising: anything: from<a stamp hy 
Rule Il of the rules published:under- Finance. and Commerce Depart- 
meat Netification: No. 34 (Stamps), dated the.7th August. 1889;*. which 
SAYS o> 

“Stamps shall not be sold except by ¢x-officto-vendors and persons licensed under 
these-rules.”” 

It therefore appears .that., the. respondent , attached.. what . was. not 
strictly saleable property or property liable to attachment, and .that 


the attachment..was a. wrongful act. But if there:could be. any..doubt- 
omthe subject; I think:the:Counts -would-be-bound.to act under: section: 


87 of the Civil Justice Regulation} and-to-hold that the-attachment ‘in 
this iristance-was void ‘on the ground of its being contrary to. justice, 
equity, and.good conscience., If would be a flagitious thing if a man 


couldbe stopped ‘on his -way-to a-court of justice -and ‘prevented ‘from’ 


exercising his right of appeal by depriving him of his petition undér 
culdur-of faw- bythe very opponent against-whom he. was seeking 


redress; If what-was done in-this case was done designedly and ‘of. 


set purpose; it would be difficult to. use too hard terms to .condémn 
such conduct- 7 
The objection to the grounds on which the-appeal in the Lower 
Appellate Court was admitted after the presccibed period of limitation 
is didallowed.' . 


* {Superseded by Financial Department Notification No. 29, dated 8th Jyly. 


1896, 
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Before G. D. Burgess, Esq., CS.1. 
~. MAUNG AUNG GYI anp anorusr v. MOBYE SITKE GYL 

; i Limitation—Appeal. ar 

Computation of period of limitation under section 12 of the Limitation Act. 
Construction of the words “ time requisite for obtaining a copy of the decree dp- 
pealed against.” ; : 

The appeal would have been within time if the “time requisite ” for obtaining 
copy of decree could be counted as two days. Application for copy was made on 
the day judgment was given and copy was supplied next day. 

_ Held—that the date of decreé could not be counted twice over for purposes of ex- 
- clusion under section 12, but once only on account of its being both the day on 
which the judgment complained of was pronounced and the first day of the time 


requisite.for obtaining copy of judgment and decree, __ : 
Held—that the mistake did not constitute sufficient cause for not presenting .the 


. appeal within the prescribed period of limitation. - - 


THE question here is whether this appeal! is admissible or not under 
the law of limitation. 2 ; 

“The appeal is from a decree of the Civil Court, Mandalay, under 
section 14 of the Civik Justice Regulation,* and the period of limitation 
fixed by sub-section (2) is sixty days running from the date of the 
decree. The computation of this period of sixty days is governed by .. 
the provision of the Limitation Act. fe 

‘The decree is dated the 14th January, and the appeal is dated and 
was presented on the 18th March. Excluding the date of the decree . 
under section. 12 of the Limitation Act the interval amounts to 63 
days. : we ots eee eens a . 

Under the same section there has also to be excluded the time re- 
quisite for obtaining a copy of the decree appealed against ,and also 
the time requisite for obtaining a copy of the judgment.on which it is 
founded, Both the copy of decree and the copy of judgment filed 
bear a certificate that they were applied for on the 14th January and 
were ready for-delivery and were delivered on the 15th January. 

Consequently, as the 14th January has already been excluded, the 
exclusion of:the 15th January makes a difference of only one day more 
and the deduction of this additional day reduces the interval between: 
date of decree and date of presentation of appeal to 62 days. 

The 17th of March was a Sunday and under section 5 of the Ligni- 
tation Act, when the prescribed period of limitation expires on a. day 
when the Court is closed, presentation may be made on the day when 
the Court re-opens. The effect of this is practically te bring dewn the’ - 
interval to 61 days. fe, ane 

Can the one day in excess be deducted in the computation of ‘the: : 

_ period of limitation under section 12? If it can, the appeal is. within 
time. If it cannot be excluded, can the appeal be admitted under 


-* [Repealed by Civil Courts Regulation, 1896.] 
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section 5 on the ground that there was sufficient cause for not pre- Maune Aune Gy1 
senting it within the prescribed period of limitation ? 

As to the first point, the stamps and fees required were not depe- 
sited till the 15th January, and it is possible that. the copy of decree 
and the copy of judgment might have been supplied in a single day, 
but assuming that it took both the 14th and 15th.to make the copies, 
can two days be allowed on this account although the actual delay 
because of the exclusion ofthe 14th as being the date of. judgment 
only amounted to one day? es 

This is rather a fine point, but the proper and common-sense con- 
struction of “ time requisite ” in section 12 seems to be the delay 
really caused by the obtaining of copies, or, in other words, the time 
which is not to be counted as running for limitation purposes, and for 
these purposes the 15th appears to.be the only day that cannot be 

‘ reckoned as running since the 14th has already been excluded from 
‘the reckoning or, otherwise, if the 14th is not counted as being copy- 
ing time, it makes no practical difference, for the:only effect is to 
exclude it twice over, or on two separate accounts, and-it does not | 
seem possible to substitute some other day not .actually required for 
copying for the 14th and to strike it off the score. apeas 

In fact the learned advocate for appellant has accepted the compu- 
tation of time as against him and has placed his reliance solely on 
section 5 of the Limitation Act, grounding his plea of sufficient cause 
on the mistake made in supposing that two days could be subtracted 
for copying time. 

No doubt there has been a genuine mistake in the matter, and 
perhaps not a very unnatural one. But generally a mere mistake 
cannot be deemed sufficient cause under section 5 of the Limitation 
Act. To render such an excuse admissible there must be something 
special in the circumstances so that the mistake may be considered if 
not absolutely unavoidable at least virtually so. Here, however, there 
has been no sudden or other kind of change of law, procedure, or 

ractice, or anything else to mislead the unwary. The mistake might 
iave been detected by close scrutiny and was not of a nature which 
can properly be classed as unavoidable, . ; 

I am therefo e of opinion that the provisions of the law of limitaticn 
do not allow of an extension of the prescribed period in this case. - 

The appeal cannot be admitted because it is barred by time and 
must be rejected. a 


Vv. 
Mosyé Sirké 
: Grt. 
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1894, . “MAUNG  HUAW and two otuers 4“MAUNG TAIK, 


. Lindtation Acts Schedule Hs Avticles toy 11512; 13, 120, 142; 144. 
_ #Procedute-in: execution: of decree. i Inregularity of procedure. 

“Execution ‘of decree for money:must be effected by attaching ‘the propérty: of the 
judgment-debtor and selling it by auction, Where’ this: was?:not.:done;/but: land 
was attached.as.judgment-debtor’s.share of..ancestral- estate: ard: made-over to 

. judg'ment-creditors, who retained it in satisfaction cf.debt.due to-them, 
. Held+-that the.attachment must be considered. as-continuing-and.-that no. bar of 
. limitation could be raised to prevent co-heir {rum discharging -the amount: of the 
‘decree and obtaining the'release of the'share of the estate from attachment. 
“No presuniption should be made in favour of acquisition of title through irrega- 
latity-in‘the executior of legal process. 
References; ~ | é 
71 LEROg Cal. $163. 
+ emoonatmen 16 Cal. 694. 
<7 Wi Ry256. 

THIS case was remanded for further ‘enquiry by} the : Lower-“Appel- 
late Court, andthe. District}Judge has gone carefully: into . the::matter 
-andmade report:below. 

é The following até the issuestd bé tried:— 

: (a)!ds-the'subjectmatter. of the suit ves judicata ? 
(2). Is the suit barred by limitation ? 

“ Before consideriig the arguments or:deciding:the issues‘it will be'well to: give a 

sbriefshistory-of the cade-from-its commencement. ..In May 1889 the-present.-appel- 
dants-sued Ma Po,:atid on.the 27th of that: month obtained a. decree against her 
for Rs. 44 together with Rs, 5-8-0 costs. . In pursuance of'this decree thelatid now 
tin dispute was attachéd, but'the proceedings in execution are not forthcoming. 

“Ma Po was cne of'the!-four children: ‘of 'Po* Seit, the others’ beinf"-Ma’ Hmo, 
‘Ma: So; and.Maung: Taik, the present:respondent. « Of these-Maung:Taikrand:Ma_. 
So joindd-in.an application, No. 14 of 1889,:fcr the removal -oft.the warrant. . The 
ground alleged was that at a division. of the ancestral property:.among the..descen- 
“dants Ma Po had renounced all claim ori the’ land attachéd. “A ‘document’ to'this 
‘effect’ was filéd by the petitioners, arid the'decree-holders’ fited -another, a copy: of 
which is to be found at page 7 of Civil: Case. No. 216v0ff 18932 0f' the Yaméthin 

. Myo$k’s Court, -by-which Ma Po.authorized.them.-to retain her land (what land 
not specified) in satisfaction of. their debt. under certain circumstances, The ap- 
plication-was rejected and, apparently by: virtue of thé latter’ document, the decree- 
holders (present uppéllants) were allowed to ‘retain’ ‘the’ larid, which was riot’ sold | 

or otherwise disposed: of except by leaving it in their hands. >No‘-further-steps 
were taken till the 19th June 1893, when Maung Taik brought a suit against 

Maung Hlaw to recover the land as his ancestral property. The Myoék, without 
recording any evidence, passed a judgment to,the effect that Maung Taik might 
redéem the land by payment of Ma Po’s original debt of Rs.-44, together with Rs, 
11 ccsts (No. 26 of 1893);' In Civil Revision No. 23 of 1893.the proceedings were 
quashed because the plaint was improperly stamped, and Maung Taik was given 
leave to bring a fresh suit. . The fresh suit (No. 216 of 1893) was filed on the 31st 
July in that year and is the one still under appeal. On the 14th August Maung 

' ‘Hlaw applied to this Court to rule that the suit should be dismissed as ves judicata 

and also as barred by limitation. The District Judge passed an order directing 
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the Myotk not to fix issues without examining the parties (Civil Revision No. 33 
of 1893), On the 13th November 1893 the Myodk passed judement in suit No, 
216 te the sanie effect as already noted in suit No. 26. On the 16th December 
Manag lilvw appealed te this Court against the judgment, aud this appeal (No. 

67 of 1892) is the one now under disposal. 
© from the abovésummary it will be observed that the only decision adversc te 
Maing ‘Taik was given in the application, No. 14 of 1889, for removal of attach- 
meni. As such an order isno bar to a regular suit, I find on the first issue in 
‘ycspondent that the subject-matter of the sulg is not res judicata; on the 
sccond + the Advocates on both sides have argued at length ; Mr. Calogreedy 
argucs thal Article 10, Schedule II of the Limitation Act, cannot apply because 
there is no question of pre-emption, there having been no sale to appellants ; 
neither can Article 11, because the whule proceeding in making over the land to 
without a sale was illega! and ultra vires, and that respondent having 













ccause there was to sale ; and both’ parties 


Articig 142, Article 12 cannot app! 
Article 95 does not apply because there is no 


agree that Article 1g is irrelevani. 
question of fraud. 

“The appellant's Advocate urges that Article 11 does apply to the case, 
while respondents would apply Article 142. Therefore Article 120 is. clearly’ in- 
applicable. Maung Pe. argues that Articles 142 and 144 do not apply becauge the 
respondent having once gone into Court with the application for removal of war- 
rant is tiabl: to the Imitation previded in Article z1, though if he had not brought 
such an application Article 142 might have applied. Iam ofcpinion that the con- 





tention of appellant’s Advocate is sound. Had there been any illegality in the’ 


Myodk’s procedure which had the effect of preventing the peepee Maung Taik 
froni being able to urge his objections to the attachment, then indeed Article rx 
would not apply; but he was fully heard and he was, | think, bound to bring his 
reyular suit within a year of the adverse décision. : : i 

“ Always presuming that, as seems right and fitting, the provisions of Article 
11 can be applicd by analogy to suits and orders under the Upper Burma Civil 


Justice Regulation, I find on the second issue ia favour of the appellants, and ‘de+ 


clare Maung ‘Taik’s suit to be barred by limitation. It is therefore dismissed with 
costs. : 

The coacluding order is incorrect because the appeal was not order- 
ea to be refried ; the case was merely sent: back for further enguiry 
and findings, , 

The original order of the Lower Appellate Court was for the dis- 
missal of the appeal of the defendants (present applicamts), and if is 
the correctness of that order that is now m question, The defendant's 
appeal was against the decree of the Court of First Instance directing 
delivery of the land in dispute to the plaintiff Maung Taik by the de- 
fendants Maung Hlaw and others upon payment to them by plaintiff 
of Rs. 55, the amoant of the debt including costs, for which they heid 
adcecre: against Ma Po. Ma Po was co-heir of the plaintiff Maung 
Taik and his sisters Ma So and Ma Hmo, but it was asserted that she 
had withdrawn from the inheritance and that she had nothing to do 
with the land takea in execution of the decree obtained by defendants 
against her. Maung Taik and Ma So are stated to have redeemed the 
ancestral land belonging to their family, but Ma Po’s exclusion from 
the joint estate ‘has not been found to be proved, and the plaintiff 
Maung Taik has virtually admitted that.she was entitled to somé share 
in i€’by bringing his suit in the form’ he has done, that is, by asking for 

” Aa ‘ 


ossessed otherwise than in due course of law; as the term provided in ~ 


Mavre Hiaw 
a, 
Maune Tare. 


Maune HtaAw - 
v 


Mawune: Tark. 
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the recovery of the lard on payment to the decree-holders of the debt 
incurred by Ma Po. It is suggested that he was induced to proceed 
in this way by the Court of First Instance, and it appears not at all un- 
likely that he was led to believe that the land was left in the hands of 
the defendants as security for their debt and that he was at liberty to 
clear off the incumbrance and get back the land whenever it might suit 
him. ‘ 
Though the execution preceedings are not forthcoming, it appears 
from the evidence of the bailiff’s peon, Nga Sa, that he was given a 
warrant for the delivery of the Jand ; that be went to the land with the 
defendant Maung Hlaw who pointed.it out, and that he made it over 
to Maung Hlaw accordingly. But the decree was for money and 
could not.be executed by delivery of the land. Under section 73 of 
the Civil Justice Regulation, clause (c},* execution must be effected by 
attaching the property of the judgment-debtor and selling it by auction. 
It'must be presumed that-the intention of the Court executing the 
decgee was to act in accordance with law, and no presumption can be 
made of the acquisitiva of title through an irregularity in executing 
legal process. The Civil Justice Regulation does not prescribe any 
particular mode of effecting an attachment, and.I consequently hold 
that, as the property of the judgment-debtor which was attacked has 


not yet been sold by auction and as removal of the attachment was re- 


fused, the attachment stil! continues in force. ae 

The result of this finding is that, if the amount of the decree against 
the judgment-debtor with costs is discharged, there is no longer any 
occasion for the attachment. Practically this is what the plaintiff 
offers to do, and as a co-heir of Ma Po, the judgment-debtor, in the 
attached property, which he must be assumed to be, he may fairly 
claim as a matter_of justice, equity, and good conscience to be allowed 
to intervene and save his sister’s share in the joint inheritahce from 
sale toa stranger. The custom of pre-emption would anyhow give 
the plaintiff a preferential right to become the purchaser of his co-heir's 
portion of land before it could be disposed of to an outsider. This, I 
think, is a correct exposition of the actual situation of the parties when 
the circumstances come to be recognized, and if this analysis is accu- 
rate the plaintiffs’ suit cannot be barred by limitation. It is therefore 
unnecessary. to discuss the question whether Article 11 of the second 
schedule of the Limitation Act could be made applicable in Upper 


_ _ ,Burma,. where the Code of Civil Procedure is not in force,t but where. 


for the sake of convenience and of saving unnecessary expense the- 
provisions of that Code relating to applications for removal of attach- 


- ment are allowed to be followed in practice. There would no doubt 
..be difficulty in applying any rigid rule of limitation under such circum- 
-stances. If Article'11 could be applied by analogy, it would still be 


* [Code of Civil Procedure, section 254. 
t [The Code of Civil Procedure, app 


] Ae 
ae ! lied to Upper Burma by the Civil Courts 
_ Regulation, 1896.] ; ne 
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requisite to consider whether it would operate as a bar; and the cases 
reported at 9 Cal., 163, and 15 Cal., 674, have been cited in argument 
to the contrary, while the case at 7 W.R., 256, has been quoted to 
show that a suit would lic on account of the dispossession up to the 
end of 12 years. In the view that has been taken of the nature of 
the suit Article 11 would not operate as a bar any way, because the 
order refusing removal of attachment would not affect a claim made 
in the present form. For a similar reason the matter could not be 
ves judicata, the point now raised having never been put in issue or 
decided in the previous proceedings. Besides those proceedings, even 
if they could be taken as regular when they are not expressly per- 
mitted by the Civil Justice Regulation, would not be a suit; so that 
there would be no bar. A wide interpretation may perhaps be ad- 
vantageously given for the word “ suit.’—see Circular No. 16 of 1894* 
but if would not extend so far apparently as to cover proceedings 
of this kind, 

The decree of the Courts below in favour of the respondent (plain- 
tiff) Maung Taik must therefore he sustained, and the application for 
revision must be dismissed with costs. 








* Not printed, 


Maune Hiaw 
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Before G. D. Burgess, Esg., C.S8.1. 
MAUNG AUNG GYI anp MAUNG LU GYI 9. MAUNG SHWE KYU. 

Limitation Act, section ig— Signed,” What constitutes signing: Drawing 
up of document aiter old Burmese fashion does not amount to sigtiing. - 

Extension of Limitation Act to Upper Burma—Operation suspended for nearly 
three years.so as to give ample time for enforcing old claims-Construction of 
instrament—Acknowledgment or fresh contract. 

References : 


1,L. R., 7 Mad., 76. 
——~ 5 Bom., 88. 
16.C. B., 538... 
I, L. Rs; 10 Bom.,, 73. 
20-W. R375. |, 
LL. R. 1 All, 117 and 425. ; 

THE applicants in this case were the original plaintiffs in Civil 
Regular Suit No. 28 of the Subdivisional Court, Salin, arid the respond- 
ents in Civil Appeal No. 56 of the District Court, Minbu. They 
sued for the redemption of certain land on a document described as a 
mortgage deed, and, the Court of First Instance gave thema decree. 
The District Court reversed the decree en the ground that the suit 
was barred by limitation, the document not being a mortgage deed, 
but an acknowledgment which was useless, because it was not signed 
as required by section 19 of the Limitation Act. | 

The date of the document is 1219 B.E., so that if it is either a 
mortgage deed or an acknowledgment the suit is within time. 

The application for revision is made on the ground that the suit is 
within time. The arguments have raised the novel | oint that a docu- 
ment executed in Upper Burma, before the Annexation at least, should 
be considered signed although there is no signature, and it és not 
written by the person to be bound, because the universal custom was: 
to make all documents without signature and without personally 
writing them. ~ 

Explanation 2 to séction 19 of the Limitation Act says: “In this 
“section ‘signed’ means signed either personally or by an agent duly 
“authorised in this behalf.” The cases in which the Courts in India 
have decided what is meant by “signing” are to be found coilected 





-in the notes to séction 19 in the editions of the Limitaticn Act by — 


Rivaz and Satish Chandra Ray, and have been referred to .in the dis-« 
cussion of the case: A mark has been held to.be a sufficient signature,* : 


_ and so. has the introduction of the name of the debtor at the top of 


an entry written by himself.j In the. English case of Morton v. 
Copeland,{ it was. said that a signature might be “any mark which 


identifies it as the act ofthe party.” It seems-impossible to go further 


than this, and to-constitute “ signing” there must be something intend- 


*LL.R,7 Mad,76. {| tLL.R,5Bom,88& | + 16CB,535, 
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ed by the writer to be equivalent to a signature The Bombay High Maune Aune Gyx 
Court* said: “ Every acknowledgment, in order to create anew period... 

“ of limitation, must be signed by the debtor, or some one deputed by May ae SHWE 
“him, but it does not matter in what part of the document the signature is 

“ig placed.’ In this case the dccument purports to have been compos- 

ed or dictated by U Kathi, the predecessor of the plaintiffs, and to have 

been written by Maung Ya Baw in the usual style of Burmese instru- 

ments, and the mention of the names of the defendant Maung Shwe 

Kyu and the déceased Maung San We in the body of the document 

cannot, I think, be taken as a signature under the circumstances. 

The learned Advocate for the respondent has referred to.20 W.R., 
375, where it is said that statutes of limitation “ ought to receive such 
“a construction as the language in its plain meaning imports,” and it 
would no doubt be dangerous to dispense with any precaution which 
the Legislature has provided against fraud. 

I find accordingly that the acknowledgment, if the document is 
looked at as an acknowledgment, is not sigaed so as to satisfy the 
reqitirements of section 19 of the Limitation Act, and it is unnecessary 
to determine wheu the original mortgage was executed and to con- 
sider such cases as those cited in I. L. R.,j x All, pages 117 and 425. 

As to the retrospective efféct of a statute of limitation there ‘does 
not seem to be any indian case corresponding to the cases which occur 
in Upper Burma, but anyway, as pointed out for the respondent, the 
circumstances of this province have been specially provided for by the 
Legislature. The Limitation Act was at first introduced’ into Upper 
Burma by the Upper Burma Laws Act of 1886, but Regulation X 
suspended its operation from the commencement of the Regulation, 
that is, the toth September, up to the goth of June 18go in- respect of 
the provisions regarding the institution of suits, and also allowed the 
resinstitution of suits already dismissed as barred.by limitation. The 
pteamble of th: regulation recites that “ And whereas. the period for 
‘the limitation of suits was not limited in Upper Burma” (which, how- 
ever, may be doubted) “before that territory became part of British 
“India, and it is expedient that persons having just claims, which if 
“Upper Burma had not become part of British India they might have 
‘enforced in the Courts of Upper Burma, should not be debarred from 
“enforcing those. claims by reason of a period of limitation being pre- 
“scribed for suits by the law now in force in Upper Burma ”;-and so 

_ provision was'thus specially made for the requirements of the people 
of Upper Burma, and the law of limitation was not brought into. force 
for about three years and a half after the Annexation, There was 
therefore gmple time given for establishing old claims, and those who 

_ failed to take advantage of the opportunity have no good ground for 

. comPlaint now if stale causes of action are barred. os 

' Néither, I think, is there likely to be any hardship from the. provi- 

sion of the Limitation Act with regard to acknowledgments, for the 








* TL. R, ro Bom., 71. 
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giving of a bare acknowledgment was probably a very unusual thing 
in Upper Burma where the practice has no doubt been t6 make fresh 
contracts by further payments of money or otherwise. It is now 
necessary to consider whether in the.present instance there was a 
fresh contract, or whether the Lower Appellate Court was right in 
holding the document relied on to be a mere acknowledgment. 

This document recites that the land now in question was originally 
sold in mortgage by Nakan Raza Thura, grandfather of Ma Kun and 
her busband U Kathi, to Po Ke; that vendor and purchaser being 
dead, thé heirs of the latter, Maung Shwe Po, his sistex, Mi Pu, and 
her husband, Maung Tun E, had transferred the deed to and obtained 
the price from Maung Shwe-Kyu and Maung San We, in whose hands 
the property then was, the deed being rubbed-out, and that Ma Kun 
with her husband U Kathi, as heirs of the original vendor, conie to 
Maung Shwe Kyu. and Maung San We and fixing the original price - 
enter into a new agreement which is made by Maung Shwe Po, his 
sister Ma Pu, and her husband. Maung Tun E, the grandchildren of 
Po Ké, Maung Shwe Kyu, Maung San We, and U Kathi, who are met 
together in the presence of witnesses named. The document con- 
cludes with a covenant that U Kathi is to resist any claims that may 
be brought forward to the land by others, and to bear all costs of such 
resistance. The.documént is a little obscure in parts, but there can 
be no doubt as to its general intention, and the two translations that 
have been made agree as to the general meaning: The witnesses to 
the document speak as if the old deed was blotted out at the time it 
was written, but the document itself implies that this had been done 
previously, However this may be, it is clear enough that the object 
of the document was to make a new contract to protect the interests 
of Ma Kun and her husband, U Kathi, as heirs of the original owner 
of the property. The interests in question must have been those of 
the heirs of a mortgagor in the right of redemption. I ¢hink there 
can be no doubt that the original transaction was treated as a mortgage 
and nof as an out-and-out sale, and the renewal must have been of the 
same character. That this was meant to be a new contract seems 
certain from the circumstances of the destruction of the old mortgage 
deed, of the inclusion of the heirs of the original mortgage as well as 
the persons in possession as parties, and, of the covenant by U Kathi 
for peaceable possession. It is also to be,remembered that the nature 
of the document was not put in issue in the Court of. First Instance. 
There was apparettly no notion that it could be anything- but a 
mortgage deed. .The plaintiff's Advoczte said the land was mortgaged 
and the exhibit was the mortgage bond. The defendant’s Advocate 
said the exhibit ‘was not genuine and the land had never been 
mortgaged. Those were the only issues, the second being put in the 
shape of a quéstion whether the land was the plaintiff's or the defen- 
dant’s dobabaing. 1am therefore unable to agree in the construction 
put on the document'in dispute by the District Court. I am of opinion 
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- that it must be treated as an instrument. of moitgage, and a new Maune Aune Grr 
agreement replacing the old mortgage, if there were one. The find- v. 
ing of the Lower Appellate Court on tke point of limitation cannot nee itd 
therefore be upheld. Whether the document is genuine or not, and ae 
whether if genuine a valid contract has been created or not, are ques- 
tions raised in appeal which have still to be decided by the Lower 
Appellate Court. 

The judgment of the Lower Appellate Court is reversed on the 
point of limitation, and the appeal must be remanded for disposal on 
the merits. Costs to follow the final result. 


Civil Revision 
No. 76 of 
1894. 
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Before Al. Thirkeli White, Esg., €.1.2. 


MAUNG HLAING +. MAUNG ET GYI, MAUNG KVAW ZAN axp 


MA NGWE ME, 
£ Ae 
Limitation Act, ss. 19, 20 : Regulation X of 18857, s. §. 


Effect of section 5 of Regulation X of 1887. ; Interpretation of section 20 of the 


- Limitation Act. Payment of interest as such. Prescribed period. 


References ; 2 

U_B.R., 1892-96, Il, p.. 462. . 

I. L. R., 3 Bom., 200: eas 
ne 6 Bom., 106, 

6 Cal., 815. 

MAUNG HLAING instituted a suit inthe Township Officer’s Court to 
recover from Maung Kyaw Zan and Ma Ngwe Mé a sum of Rs, 83, 
balance of money due to him by Maung Et Gyi, deceased, the father 








‘of the defendants. The suit was instituted on the 23rd January 1894. 


After examining the plaintiff the Township Officer dismissed the suit 
‘on the ground that it wa8 barred by limitation. He. considered the 
effect of section 20 of the Limitation Act and gave reasons for think- 
ing that a fresh«period of limitation had not been begun under that 
section. On appealto the Deputy Commissioner the order of the 
‘Lower Court was confirmed on the ground that no acknowledgment 
of the debt had been signed by the. respondents and that under. 
Article 67, Schedule II of the Limitation Act, 1877, and section 5 of 
Regulation X of 1887, the suit should have been brought within three 
years from the 30th June 1890. In affirming the decision of the 
Lower Court the Deputy Commissioner referred to the Gecision of 
this Court published in Circular No. §9 of 1893.* The plaintiff now 
applies to this Court to revise the order olgbe Lower Appellate 
Court and to rule’ that the suit is not barred by Irmitation. 

‘The plaintiff's case is that-on the 8th September 1880 A.D. the 
deceased, Maung Et Gyi, borrowed from him Rs. 35 at a certain rate - 
of interest on the condition that, if the interest was not paid regular- 
ly month by month the borrower should be liable to pay twice the 


amount of the loan, that is, Rs. 70. This agreement was reduced to 


writing and the document embodying it has been produced. 
On the oth November 1881 another document was executed by Et 
Gyi, in which it was recited that the sum of Rs. 164 was due by him — 


. to Maung Hlaing, the. present plaintiff ; that of this sum Rs. 51 had 


been adidSted and that a balance of Rs. 113° remained -due. Et Gyi 
undertook to pay this sum by the 8th December 1881. No mention 


of interest is made in this document, which also -has been produced. 





* Page 462, 
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The interest on the first loan of Rs, 35 not having been paid there 
was due on: the first document a sum of Rs. 70 and on the second 
Rs. 113, making in all Rs. 183. 

Mautig Et Gyi died on a date not. specified, but said to be about 
1883 or 1884; and in January 1890 the applicant demanded payment 
of the above sum of Rs. 183 from his heirs, the present respondents. 
They gave him a bullock, which he took as equivalent to Rs. 75. In 
November 1891 the respondent Ma Ngwe Mé paid the applicant Rs. 
17; and on the 14th December 1891 the respondent, Maung Kyaw 
Zan, paid him Rs. 8. According to the applicant’s own showing, the 
amount due to him was thus reduced to Rs. 83; and thisis the 
amount for which he sues. . 

In his plaint in the Court of First Instance and in his petition ef 
appeal the applicant did not allege that any of the three payments 
made by the respondents was specifically on account of interest. “ But 


on presentation of his application to this Court he stated that two of: 


the payments were made on account of interest and he was allowed 


Maune Hiane 


Vo 
Mauyxe Er Gyt, 


to make an addition to his applicatiow to that effect. In this addition .. 


he states that the last two payments aggregating Rs, 25 were made 
on account of interest. 

There are two separate transactions on which the applicant has 
attempted to sue. I think that to the first debt of Rs. 70 Article 68 of 
Schedule II of the Limitation Act applies, and that the period of 
limitation began torun from the date of the first failure to pay the 
monthly interest, In answer to my enquiry the applicant states that 
this failure took place a month after the debt was incurred, that is, 
that no interest at all was paid by Et Gyi. ‘ 

Ag rega:ds.the second debt of Rs. 113, I think that Article 80 
applica, and that subject to the provisions of section 5 of the Upper 
Burma Stamps and Limitation Regulation, 1887, the period of limita- 
tion began to run from the 8th December 1881. Unless therefore it 
can be shown that a new period of limitation should be computed from 
some date within three years before the date of institution the suit 
was clearly barred by limitation, In the case of both debts the period 
of limitation expired on the 30th June 1890, and would have expired 
long before but for the operation of section 5 of the regulation above 
quoted. I observe that the Appellate Court has assumed that limit- 
ation would begin to run from:the date of the Limitation Act coming 
into force, that is, from the goth June 1890. But this is not the effect 
of the section last cited. That section suspended the operation of so 
much of the Indian Limitation Act, 1877, as limits the period for the 


. institution of suits, up to the 30th of June 1890. On and from the. 
_ 1st July 1890 the Limitation Act came into force. Clearly this does 


not mean that the period of limitation in all suits begins to run from 
the date on which the Act came into force or from some later date. 


From the 1st July 1890, the commencement of periods of eaeen 


MATES JHLAING . 


Mapye. od Gr. 
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as. oes the. institution of suits: rhiust: be cotpputed according to the 

- rules i in Schedule-Il of the Act. All that section‘ 5. of Regulation Xo. 

1887 purported to do’ was to’ extend the period within “which a suit ~ 

might. be-br Fong up” to the 308] “June i890 in cases in which the: 

period would: therwise have expired. ofi an earlier-date. 

(| for. consideration i is whether the xespondents, if they A 
payinents, by so doing.started a new period of limit 















ation. The, Beputy Commissioner as not’ exactly ‘appreciated - thé 
point. .. The question’is' not whether there has been an acknowledg- 
ment sighe th dents. which would operate under section 
10. of the I but whether.ethere | havé been payments of 


interest Or. ‘part paymenis of principal which. would operate: under. - 
section 20 of that, Act. «In the case : ‘published in Circular, No: 59 of 
1893* the péiht discussed ‘and: decided was the wiedning of the word . 
“sipned ? in section * tg. Phat: word” does not occur: in section 20. *. 
Moreover, there iS no suggestion that the respotidents acknowledged — 
the debt in writing. The’ case cited by the Deputy ‘Commissioner - 
does iiot thetefire S touch: the point how under discussion. 

‘Tlie ‘portions of section’ 20 of the Limitation. Act which concern mee 
présent case are as follows: 

“ When _ interest ona debt * ‘s *.  # js, before the expiration of the 
prescribed period, paid a Such by thé person liable’ to pay the debt ; * 

* Or ‘when part. of: ‘the principal of a debt i is, before the expiration of the pres , 
scribed: period, ‘paid ‘by the debtor;* * 


 & A néw period of limitation ‘acéording to the nature of the original liability shill 
bé computed from the time when the’ payment was made, 


-. Provided thaf, in the case of part payment of the princi al of a. debt, the fact 
of the payment appears in the handwriting of the person ncipelg thé samie,” 

Now it is not alleged that the fact of the payments made by the 
respondents appeafs in the handwriting of both or either of them. If 
therefore the payments made were part payments of principal they: 
will not operate to create a new jeéxiod of limitation undet section 20. 
In order to enable the applicant to set up a new period under that 
section, it must appear that one or more of the’ payments were pay- 
nierits of-interest as such. The words “a& such” aré of importance. 
Ia the case of Hanmantmal Motichand v. Rambabat + Mr. Justi¢e 
Melvill observed ; “it is clear, on the plaintiff's’ own Statemént, that. 
there ‘has been. no. payment of interest as such.” In other wards, ; 
there was. no intimation by the defendant that any payment made by 
him. was to be appropriated to interest.” 

This case was decided ufder ‘section. 21 of Act IX of x71, not 


under the present Lithitation Act, but the passage applies - equally 
well to the section under teference. ‘Similar effect, to the words ‘ “ as 





* Page 462. t I L, R.3 Bom, 200, 
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such” in section 20 of the present Act was given in the case of 
Narvonji Bhimjiv, Magnirum.Chandafi * 

In any case therefore, in order to obtain the beneb t of séction 20, it 
would be necessary’ ‘for the: applicant to show ‘that. the payments of 
Rg. 17 aad Rs. 8. (or one.of them) were made by the ‘Yéspondents on 
Ber 7s" of interest “as such.” ~It‘is not alleged that the payment of 

75° Was made.as interest,. .On this Beit I remark: that’ the sug: 
pea thatthe payments were specifically appropriated, to interest 
¢ Clearly. ani afterthought. It was.not made iin ‘the’ plait, in the 
petition of appeal, or in the application to this Court as’ origi nally 


drawn. * Still it might happen. that this omission-was dite to: the i ignor-.. 


ance. of the applicant “as to ‘the: importance of the’ appropriation. 
But there is this fatal objection, that On the applicant’s own showing 
when ‘these payments were made no ‘interest was. due. What he 
claiined from the respondents was'a lump sum of Rss 108 made lp of 
a sum of Rs. 70 and Rs. 113, less the sum of Rs. 75 already ‘paid by 
them. Neither of these. sums included any‘interest, nor is it alleged 
that any*interest' was ‘accruing on ther. The sum ‘of Rs. 70 was 
made'up of thé original debt of Rs. 35° and of the penalty. for..non- 
ayiment of interest ; .while in respéct of the sum of R's. 113 no claim 
for interest was: ‘made. 

Again, it is necessary that the payment of duterest should be made 
“befere the expiration of the prescribed eriod,”’ that is; before the 

iration of the prescribed period of limitation (Kamsebuk v. Rawt- 

Tall Koondoot). But asl have said, the period of limitation in, this 
pte expited on the 30th June 1890 and the payments weré not made 
till November and December 1891 respectively. They were there- 
fore not made before the expiration of the prescribed period of limita- 
tion and could not in any case bé effective under section 20 of the 
Limitation Act. 

For these reasons I am of opinion that the ‘Lower Courts have 
rightly held that the present suit is barred by limitation. The’ appli- 
cation for revision is therefore dismissed and the applicant will pay 
the costs, if any, incurred by the respondents. 


rer 








"I, LR, 6Bom,10% | +L L.R.,6Cal,, 835. 
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Before O.D. Burgess, Esq. €.8.1. 


MAUNG PO SAN, MAUNG SHWE THAIK asp MAUNG KAN BU 
« v, MA PAN. 


Money lent-—Principal and surety—Discharge of surety by variarice in terms 
of contract or. givingjof time without surety’s assent-—~Brincipal and agent—Non- 
liability ofagent of disclosed principal—Substitution of subsequent verbal agree- 
ment for written contract, —° ~ , 


-. Time from which limitation begins to run*whea,there is a verbal agreement fix- 


ing future date for repayment of money leng-—and when repayment is promised in © 
acertain month without specifying day of month.; —_. 

Pleadings—Courts bqund to examine partigs afid ascertain real points at issue. 

References: ‘. : 
. ILL, R.; 10 Cal., 1033. 
‘Punj. Rec..No, 75 of 1875. . : : 

_A NUMBER of objections have been taken in the appligation for 
revision to the decision of the Courts below, but .it is unnecessary to 
discuss them all. The Lower Courts have agreed in the findings -of 
fact and there is no.good reason apparent for questioning the correct- 
ness of the conclusions arrived at. I have, however, gone through 
the evidence, and I find no sufficient reason for differing from the 
concurrent opinion of the Courts below on the facts. The application 
for revision would not have been admitted except on account of the 
points of law raised, and'these are the only matters of any real im- 
portance in the case. ; ae ae 
: The only applicant who has appeared is Maung Kan Bu, the 3rd 
applicant, and it is suggested that the 1st and 2nd applicants, Maung 
Po San and Maung Shwe Thaik, are in seality no parties to the- 
proceedings in revision or appeal and that no one but Maung Kan Bu 
himself.is taking action in the case. The point has, howéver, been 
waived by the learned-Counsel for respondent, and Maung Kan. Bu 
has been allowed to sign a power-of-attorney appointing an advocate 
for rst and 2nd applicants as their agent and representative. 

The result of the findings of fact of the Lower Courts is that out of 
-“asum of 600 rupees borrowed from plaintiff, half in cash and half in gold, 
the defendant Kan Bu is held to have repaid the value of the gold 
and to be still responsible for the payment of 300 rupees principal _ 
and 300 rupees interest. i : 

The money was borrowed on a written document signed only* by. _ 
the rst and 2nd applicant-defendants, anu Kan’ Bu denies his liabili- 


_ty as being no party. to the.conttact, But this denial is entirely at © 


variance not only with the evidence but with Kan By’s own plain ad- 
missions as to his personally getting the money and the gold and re- 
paying the plaintiff the amount of the loan. The manner in which 
the loan was contracted is immaterial. The parties’ are all relations, — 
and the transactions between them were conducted in the slipshod and 
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slovenly way common among Burmans, but there is no possibility of 


doubt as to the true nature of this particular transaction. The. 


money was wanted by Kan Bu, who is a thugyi, to make up his reve- 
nue, and the 1st and 2nd defendants were merely sent to get it from 
plaintiff. Their exact position in the matter is not ‘quite clear; they 
axe spoken of as sureties ; but, as suggested by the learned Counsel 
for respondent, it seems most likely that they were acting as Kan 
Bu’s agents. The plaintiff herself stated that it was Kan Bu who 
asked for the loan, and that, when the loan was not repaid at the time 
fixed, she made a fresh arrangement with him. ‘Whether, therefore, 
the 1st and 2nd defendantswere, sureties or agents they were appar- 
‘ently not liable to be sued under section 133, 135, or 230 of the Con- 
tract Act. In their written statement they confined themselves to 
the plea of limitation, but the Court had also before it the oral 
statements of the parties on their examination, and the Court was 
bound to take notice of the points actually disclosed. Section 133 of 
‘the Contract Act was relied ‘on in the memorandum of appeal, as it is 
again in revision, but it has not been referred to by the Lower Appel- 
late Court. The rst and 2nd defendants ought, therefore, to be. dis- 
missed from the suit, but, as they seem to have placed themselves in 
the hands of the 3rd defendant, they do not appear, under all the 
‘circumstances, to be entitled to costs; and I make no order for costs 
as regards them. ie 
The remaining question is that of limitation. The plaintiff said that 
the loan was to be repaid in ten days, and when that was not done 
she told Kan Bu that he must pay the debt as soon as he collected 
the thathameda-tax next year. ‘That is to say, instead of making the 
loan repayable from the then season’s collections of revenué it was 
made a loan repayable from the following year’s collections. The 
effect of this arrangement was apparently to substitute a new oral 
contract for the written contract signed by. the rst and 2nd defend- 
ants, and to make time run from the year 1252 B.E. The plaintiff's 
evidence was not given to save limitation, and may therefore be trust- 
~ed, and it is corroborated by the 3rd defendant Kan Bu’s admissions 
that the price of the gold was finally settled in Nadaw or Pyatho 1252. 
He made an entry with his own hand on the document stating that a 
sum of 300 rupees remained due for principal out of the original loan. 
Whether an entry in these terms complies with the requirements of 
the proviso of section 20 of the Limitation Act need not be discussed, 
if the period of limitation is to be reckoned as beginning from the 
time of collecting revenue in 1252,. The suit was brought in 1254 
and in that case would be about a year within time. .A case has been 
referred to,* in. which it was held that Article m5 of the second 
schedule of the Limitation Act is the provision of law applicable to a 
verbal agreement fixing a: future date for the repayment of money 
lent. If that decision is right the commencement of the period of 


' #1L.R,, 10 Cal, 1033, 
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limitation. in this instance would fall in. 1252 B.E.,. when the loan wag 
to be repaid: Here there was originally a written instrument, but it 
was superseded by a verbal agreement. The principle of the thing 
is that the lender cannot sue until the date agreed: on for repayment 
and therefore the period: allowed by the Limitation Act for bringing a 
suit must be. calculated from such date. But even if the period of 
limitation. be reckaned according to. the shay iy itself the Lower 
Courts appear to be right in holding that the suit was within time. 
Although the plaintiff says the loan was repayable in ten days, the 
document itself méfely fixes the interest at one rupee per ten rupees 
for ten days, and adds a promise to “pay“in*the month of Tabaung. 
This promise is written at the foot ofthe “document after the des- 
cription of the gold, but there is nothing else to show that it refers 
only to: the gold, and it may reasonably be taken ‘to relate to the 
whole debt in the absence: of express qualification. “The Courts have 
held therefore that the debt was not strictly repayable till the end 
of ‘Tabaung. :The mention of ten days as the term for’ reckoning 
interest may raise some doubt as to the intention of the parties,- but 
the test is whether the document could be sued on till after Tabaung 
was past without tle cantract being complied with, and the answer 
seems to be that it could not. Thus it has been held* that in a suit. 
on a bond under which defendant agreed to pay the loan to the plain- 
tiff within one year the limitation ran from the end of the year. 
According to the English calendar the date of the document was 
the 1sth February. 1890; the last day for repayment was the 19th — 
March 1890, and the suit was brought on the 15th February 1893, so 
that. taking Article 66 of Schedule H, Limitation Act, to be applicable 
ia suit was: instituted within the period of three’ years allowed by 
awe ian 
_ The rate of interest charged is enormous, but, the - plaintiff has not 
made, the full demand but has only asked for Rs: 150 on the gold and 
Rs. 159 on tle cash. She has received Rs. 100 from the ist and 2nd 
defendants paid soon after.the loan, which ‘she has taken to interest. 
Interest would be due on the gold for-about a year and on the money 
for about three years. Though the reduction still leaves the average 
rate of interest high;-it.does not appear necessary for the Courts to 
inferiexs with the-bargain which the parties chose to make. for them- 
SEWER te a we me iV. 
.. ‘Fhe application for revision is dismissed with .costs as regards the 
3td applicant..: 2 0. Beachner eee Chal 
* -"Ehe rst and 2nd applicants are struck out of the decree, the suit 
against them being-digmissed without costs. °°. . | 


aed St 


°F“ Sher Fang v. Partab Singh (Punj. Rec, No: 73 <f 1875). 
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a Before F. S. Copleston, Esq. - 
MAUNG AUNG ZE, MAUNG YAN PYO, MAUNG PO NYO, Represeyt- 
atiyes oy MAUNG THA YA ann MA.SIN, Dsceasep vs MAUNG YAN 


AUNG, 3 : 
Limitation Act, Article 66. 


_ The plaintiff sued on a document to recover Rs. 250, principal-and interest, As 


thé ‘document was burnt, sécondary evidence was admitted. It was stipulated in. 


the document that the loan was to be repaid-in ten months from the date of the deed 


ahd failing payment the plaintiff was to take possession of certain property speci- 


Assuniing that ‘this account of the terms of the deed is correct, the suit should 
have beén brought within three years of the date. of the term stipylated-for repay- 
idtit, or rather within‘such termas when thé Limitation Act camé’ to be in force 


fied Jp the deed. 


fixed thé expiry of the period of limitation. 
Artidle 132 did not apply. : 
Tue plaintiff sued on a document, of which secondary evidence-was 
admitted, the document having beén burnt, to recover Rs. 250, prin- 
cipal and interest, alleged to have been lent by him to the parénts 


of defendant in the year 1244 B.E. The terms of thé loan of Rs. 125 | 


were that interest at 4 per cent. pey mensem was to be paid, the 
loan was to be repaid in ten months-from the date of the deed, and; 
failing payment, the plaintiff was to take,possession of certain property 
specified in the deed. Assuming that this account of the terms of 
the deed is correct, the suit should have been brought within three 
years of the date of the term stipulated for repayment, or rather within 


such term as when the Limitation Act came to bein force fixed the ; 


expiry of the period of limitation. This period had undoubtedly éx- 
pired in the year 1254 B.E., therefore the alleged payment.to the ac- 


count of this loan said to have been made in the month of £asén of. 
that year. haying been made after the expiry of the period of limita-- 


tion, could not operate to extend or renew the period of litnitation. 


. As to the verbal promise to pay alleged to have been made by one — 


of the defendants in the year 1256 B.E., this similarly cannot operate 
either to extend or renew the period, and it has stiot been suggésted 
that the promise constituted a new contract. It ma 
the evidence of the payment and the promise is weak. © 
appear incorrect in fact or in law. He says: . 
_ The money which was lent on a document (since burnt) was'to be repaid in fen 
_ months, certain landed property being given as'security, and-thereé are consequently 
: still-a few months before the period of 12 years’ limitation expires.” 
No: land was given over in possession. It was, aI have stated, to 


-{n his judgment. the District Judge makes some remarks, which. 


be taken possession of by the plaintiff in casé the borrower failed to.. 


pay within ‘the stipulated time. This is a suit for money. The only 


aiticle of the Limitation Act which the learneg counsel fpr therésponid- . 


y be noted that - 
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une Aone Ze ent can suggest in support of the District Judge’s finding on this point 


o. is Article 132, but he is not able to argue that the money in this case 
ce was charged on any immoveable property. “The case is very much 
; one of evidence,” as the District Judge says, no doubt ; but the special 


bearing of this remark is not clear. The Judge may have believed 

there was a loan which had not been repaid and have been led by his 

sense of equity to order its recovery. Again the District Judge 
says: 

“There is no doubt that the respondents (defendants) as the legal heirs of the 
deceased Tha Ya dnd Ma Sin are responsible for their debts.” ; 

Defendants when examined at the first hearing denied that they had 
inherited anything from these. persons, and there was no evidence that ' 
they had. ‘The point should have been put in issue. The mere fact . 
of their being legal heirs would not make them responsible. without 
acceptance of the inheritance, and then ‘probably only to the extent of 
the property they had received. The District Judge reversed the 
decision of the Court of First Instance and gave judgment for the 
plaintiff for Rs. 250 and ended by saying— 

“Tf the Rs. 250 is not given by the respondents, sys can only proceed 
against the land specified as security (if this can be identified).” 

The decree, however, was for the sum of money Rs. 250 without 
any conditions. What the Judge intended by the judgment as jast 
quoted is not at all clear. The plaintiff had not sued for the land, and 
as amatter of fact, as ishinted by the Judge's last remark in paren- 
thesis, part of the property specified seems quite unknown. The 
Judge made no effort to define what property could rightly be pur- 
sued. ; 

It was not proved that the defendants had inherited the property 
referred to in the burnt deed, or that they had not inherited much 
more. ‘The order in the judgment is a strange one. The decree as 
already noted is not drawn up in accordance with the judgment 
and could of cotirse in its present form be executed against the de- 
fendants’ property in the way prescribed for execution of an ordinary 
money decree. oa 
' The Judge should have seen that the decree was-in accord with its 
judgment, and, ‘if he wished to give a remedy against certain land 
only, he should -have determined what land could be’ proceedgd 
against. - etna: oe te Ba 

The suit being barred by limitation. was rightly dismissed by the 
Court of First Instance. The decree of the Appellate Court .is set 

_ aside and that of the Court of First Instance is restored. Respondent 
must pay applicant’s costs, - pn I aaah: 

.. The. suit was filed on the 5th January and jidgment was not de- 
livered by the Township Judge until the 24th May. < i 

There should not have been such extraordinary delay in disposing 
of the suit, os, 


ssi 
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Before G. D. Burgess, Esg., €501. 
MA TE »v. MA PO NYUN. 


Limitation Act, Schedule If, Articles gt, 95, 124, 1425344 ; 
- Where there is an award in existence valid until set aside property affected by 


_ the award cannot be followed after the period of limitation for setting such award, 


aside has expired. 
Reference :=~l, L, R., 22 Cal, 69. 

THE plaintiff in this case sued for certain toddy trees and obtained 
a decree in the Township Court, which has been reversed in appeal 
by the District Court. 

She has now applied in revision. The application mentions that. 
she was dispossessed of go toddy trees ia the year 1249 B.E. under 
a decision brought about by coercion and undue influence at the 
hands of the rebel Bo Nga Cho; and that she submitted te the 
said decision as she was afraid of her life, her brother having been 
murdered by the Bo a few months before. The District Court found 
that there was’ the broad fact that the plaintiff had admitted the 
defendant’s right to the trees as her share of the joint-inheritance, 
and did not think that she could plead that she only assented for fear 
of Nga Cho after six years had gone by, but did not. give any distinct 


reason for this opinion. When the case came on for argument in 


revision, however, the first question naturally that arose was that of 
limitation which is mentioned in the memorandum of appeal presented 
to the District Court, though incorrectly, with reference to Article 46 
of Schedule It of the Limitation Act. 

Time was given ta the learned Advocate for the applicant to study 
and consider this point, and he has now quoted against himself the 
case of Raghubar Dyal Sahuy. Bhikya Lal Misser,* and has ad- 
mitted that on that authority the suit is barred by limitation. . 

The case cited is not exactly similar to the present one in several 
respects, but the following passages from the judgment are more or 
less applicable, : 

Mr. Justice Field said— 


“Articles 91, 92 and 158 (@e., of Schedule II of the Limitation Act) are parti- 
cularly concerned with. instrumerts or transactions which, if allowed to stand un- 


challenged cnce they became known, might become important evidence against the | 


persons whose rights they purported to affect. If those persons omit to challenge 
them within the shorter. (c-e., shorter than the term of 12 years allowed by Articles 
142 and 144) period of limitation allowed for doing so, they will not be precluded. 
from having the longer period of limitation allowed by the law for the recovery of 


immoveable property ; ‘but in this latter case they will probably have to. show that’ 


the instrument or transaction which they neglected to challenge is null and void 
* 1, L, Ry 42 Cal., 6g: stil 
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so far as they and their interests are concerned. Where such: instrument or trans 


action was made or ‘done with authority, and had immediaté’operation given itso 
as to affect immoveable property, it is difficult to see how a person who omitted or 


‘neglected to have it’ set aside within the time allowed for.a suit for doing this can 


afterwards challenge its operation of effect and recOver property, the title in which 
it, if valid, operated to transfer, such. transfer, being further actually carried out. 
In‘the present case, if the plaintiff is entitled to treat the proceedings in the former 
suit, the decree and the sale. under the decree as nullities, no doubt he would be 
entitled to say that he has 12 years to sue from the time when he was dispossessed 
by the “purchaser at the executién sale: Tf, on the contrary, these procesdings 
were had with jurisdiction; and if the plaintiff was a party so as to be bound by 
the decree, I think there can be no doubt that he should have taken. proceedings 
to set aside the sale within three years from tlie date on which such sale was con- 
firmed, or within three years after his coming of age.” — 


: Me Justice O’Kinealy expressed himself on the subject thus—~ 


“ On the one hand, it is said that the sale was made without jurisdiction, and 
that it was a case of fraud. The man whose'property has been sold says: ‘Balna 
*Misser was nothing but a trustee for me; he could not pass the property ; I donot: 
"seek to set aside the sale: the property is. mine absolutely.” _{ can ‘understand 
such a case, and the limitation applicable would be 12 years. On the other hand, 
if it is necessary to set aside the sale in order to follow the property, the limitation 
applicab:e is, I think, not 12 but three years.” 


‘ The transaction in this case may be looked at from different points 
of view. It is said that Nga Cho was a rebel chief, but apparently he 
was in de facto authority. ‘The decree, decision or award was, how- 
ever, not given by him but by the Kandaya Thugyi, in the- usual 
Burman fashion and the parties confirmed and accepted it by eating 
letpet. There seems to be no reason to doubt that the award was 
made by an authority which was proper for the time being, which 
was acknowledged by the parties, and to which they submitted, and 
that the award. was good and binding. If the transaction is to be re- 
garded as a contract and the plaintiff’s consent was caused by coer- 
cion, undue influence of fraud, the contract would be voidable, and 
not void, and up'to the present time the plaintiff has done nothing to 
avoid it, .On-the gontrary she allowed the defendant to pay the 


_amount directed by the award and to take over the trees, and she seems 


to be estopped now from impugning the transaction. Otherwise the 
case| may be put thus. The plaintiff sues to recover possession of 
immoveable property of which, while in possession,. she was dis- 
possessed under Article 142, The deféndant denies wrongful dis- 
possession and pleads the transaction of six years ago in 1249 by 


-which. plaintiff transferred the immoveable property to her for due. ° 
. consideration. The plaintiff declares the transfer was obtained by 


‘eoercion and undue ‘influence, to which the answer is that the trans- 


- astion is valid until avoided’ by due course of law ard that the period . 


‘allowed by law for doing -so has élapsed,‘and consequently the trans- 
action holds good and the suit.is barred by limitation.’ Whether the’ 


“award be tréated as a decree underArticle 9§,.or asa contract under 
Article 114, or as an instrument not otherwise-provided for under 
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Article gi of Schedule of the Limitation Act, the period allowed for 
bringing a suit would be three years and time would kegiz to run 
from the date of the award which was between five and six years 
ago. 

_ On these considerations I think the plaintiff's remedy is barred by 
‘limitation, and that the decree of the Lower Appellate Court dismiss- 
ing the suit was correct, 

The application for revision must be dismissed with costs, 


Mz Tx 


v, 
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Coil Appeal - Before F. 8. Copleston, Esq. 
ae of = ~MAUNG TWE awp anoruer v. MA LU anp THREE oTuERs. 
September ‘Mr. Ba Okn—for Appellants, _ | | Mr, Pzllay—for Respondents. 
. Z. 5 : 


omemmarwalt 


A partition by a ywagaung is not necessarily an award, and therefore still'‘less 
a contract, and before a Court proceeds to apply Article 95 of the Limitation Act, . 
it should see that there has been a contract which can be rescinded. 

"When points are allowed to be raised on appeal which are not raised in the 
Court of First Instance nor in the petition of appeal, the Appellate Court should be 
especially careful to see'that the point is made out before effect is given to it. : 

‘Reference : a i ; 
U.B. R., 1892—~96, II, p. 475. 


THE plaintiffs, Maung Twe and another, sued Mi Lu and three others 
for certain land which Maung -‘Twe claims as his dama-u-chya land. | 
The plaintiff Maung Twe alleged that he cleared the iand and culti- 
vated it for 30 years; that after his father Maung Yin Gyi’s death 
in 1251 B.E. the ywagaung, Maung Kauk Ya, made a distribution 
of what was supposed ‘to be Maung Yin Gyi’s land, and included in it 
the land in question in spite of the objections made by the plaintiff 
at the time. The defendants asserted that the land was properly in- 
cluded in the estate of Maung Yin Gyi. 


The Court of First Instance, on these pleadings, framed two issues, . 
namely, whether the land was the dama-u-chya {originally cleared) 
land of plaintiff, and whether plaintiff had consented to its distribu- 
tion with the ancestral property of his deceased father Maung Yin 
Gyi. 

The Subdivisional Judge who tried the case found that the land 
was the dama-u-chya of the plaintiff, and that the defendant had not 
proved that the plaintiff had given his consent to its partition. The 
suit was accordingly dismissed. In appeal, various grounds were set 
out. A question of jurisdiction was raised which the District Judge 
disallowed, and which has not been raised in this Court; and, to use 
the words of the District Judge, ‘“ the other grounds as stated in the 
‘petition of appeal turn on the evidence, and on this I do not think 
“the Lower Court has given a wrong decision.” - 
-’ Thus, on the ‘grounds set out in the petition of appeal, the . District 
Judge must have dismissed the appeal, But he. allowed a fresh point 
tobe raised at-the hearing, namely, whether the suit was barred by 
limitation or not; and the Judge, after quoting the case of this Coutt, 
reported as Circular No. 86 of 1893,* comes to the conclusion that the . 
suit is barred by:one or other of the Articles 91 or 95 and 114 of-the- 
Limitation Act. His reasons were. as follows: — ; 


_* Page 475. 





1896.] UPPER BURMA RULINGS. 479 





| Limitation—91, 95, 114. 


“The plaintiff alleged that in pursuance of the transaction‘of 1251 
“BE. he was, through the ywagaung’s. influence, wrongfully dis- 
“ possessed of the land in dispute. The defendants denied that their 
* possession was wrongfully obtained, and relied on the transaction of 
“ six years ago, by which plaintiff allowed the immoveable property to 
‘be transferred to them. The defendants’ reply to the plaintiff’s de- 
 claration that he did not give his consent to the transfer is said to be 
“ that the transaction is valid until avoided by due course of law.” The 
Judge held that, over three years having elapsed, the suit was barred. 
It is a pity the Judge did not say which article of the Limitation Act 
he applied instead ofsimply paraphrasing the decision above referred 
to.. But I can only suppose that Article 114, refetring to a suit for 
rescission of a contract, is.the article which the Judge applies to this 


Maune Tw 


v, 
Ma Lu. 


case, and the learned advocate for the respondent agrees with me in | 


this interpretation. There was certainly nothing in the transaction 
of 1251 that.could be called a decree (Article 95), nor was there any 
instrument (Article 91). The circular quoted by the Judge, Ma Te v. 
Ma Po Nyun,* dealt with an award, and it would appear that the 
District Judge considered the partition effected by Maung Kauk Ya, 
the ywagaung, to be an award. But there is absolutely no evidence 


to give this transaction even the appéarance of what can legally be 


termed an award. All that is in evidence is that the gaung called 
some of the co-heirs before him, that one Maung Po made a list of 
property. supposed to be Maung Yin Gyi’s estate, and that Maung 
Kant athen distributed the lands. There is no evidence of a re- 
ference by the co-heirs to Maung Kauk Ya or that they ever consent- 
ed to his acting as an arbitrator. It is clear that the plaintiff objected 
to the arrangement made, and from the written statement of the de- 
fendants it also appears that they considered that Maung Twe (the 
plaintiff), Maung Po, and Maung Kauk Ya had combined together 
and that they, defendants, had been much injured by the partition. 
Had there been any agreement to refer to an arbitrator, unques- 
tionably defendants would, during the trial, have brought the fact for- 
ward, There was no contract to refer to an arbitrator, and there is 
no proof of a ratifying agreement to the transaction, which the Lower 
Appellate Court regards as an award. Thus there certainly was no 
contract to submit to Maung Kauk Ya's decision. But it is suggested 
that plaintiff, by. not bringing his suit earlier, has acquiesced in the 
partition, Ifa contract can be made out, no doubt he would be bar- 
‘réd from suing now. But it is not even shown that he received any 
share ‘of the ancestral property of his deceased father and so accept- 
éed the partition, and has thus become, in consequence, estopped from 


' . impeaching its vaiidity. I have not been able in this Court to ascer- 


tain whether plaintiff did take a share of the ancestral property 

under Maung Kauk Ya’s arrangement, and I cannot assume that he 

did. It is proved that he would not go to the scene of the actual 
; * Page 475. 
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division of the lahds on the spot because he objected to the land in 
dispute being included. He says his reason for surrendering his land 
was the ywagaung’s order, and his reason for not bringing a suit, 
which the gaung told him to do before this suit, was that he was too 
‘poor. There is nothing to disprove these statements. 

I find, then, that the District Judge* had no sufficient grounds for 
holding that the suit was barred by Article 114 of the Limitation Act. 
I will not say that the Judge was wrong in allowing the point to be 
argued in appeal, although it had not been raised either at the hearing 
of the suit or in the petition: of appeal, especially as the question*Wwas 
one of limitation ; and, of course, a Court must apply what it believes 
to be the law to the facts ‘before it. But when the Judge did go into 
this new point, he should have seen that the facts necessary to: sup- 
port the application of the Limitation Act were on the record. He 
did not do this., He gives no details as to what the contract is which 
he thinks the plaintiff desires to rescind, and I cannot find any such 
contract. I havé considered whether I should remand the case to 
ascertain whether plaintiff did perform any acts, or lead.others so to 
act, so as to be estopped from now asserting his refusal to consent to 
the partition ; but having regard to the pleadings in the original suit, 
the evidence, and thé petition of appeal, I do not think I should be 
warranted ‘in remanding the case. No-application or suggestion to 
this effect’has been made by, either advocate in this Court, and clearly 
no such proposal was -mad¢ in the Lower Appellate Court. I con- 
sider that the present appeal,. which denies (2) that the suit is barred 
by limitation, (6) that the transaction of 1251 B.E. had a binding 
force on the plaintiff, and asserts’ (c) that there is evidence that plain- 
tif was not a consenting party to the said transaction, ‘is made out 
and must be allowed. The District Judge’s decision is therefore set 


aside and the decree of the Subdivisional Judge is restored with costs. 


- The result of this decision on the arrangements still existing among 

the parties may be awkward, but this [ cannot help. As before re- 
marked, neither plaintiffs nor defendants scem to have been pleased 
with Maung Kauk Ya’s apparently somewhat despotic partition. 
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Before G. D. Burgess, Esq. €S.1. 


MAUNG SAN DUN, MAUNG CHIT ON ann MA THE HMON 9. 
= ; MAUNG DI BO snp MA SA. 
Foint family property—Limitation—Award not followed by possession without 
i‘ . effect in stopping running of time, 

Piaintifis claimed a share of land alleged to be ancestral joint estate. It was 
found that there had been adverse possession on the part of defendants which began 
about thirty years ago, but that some eleven years ago an award was made as- 
signing plaintiffs a share against some of defendants’ co-heirs, “ 

Held—that the award was not proved to be binding on the defendants who were 
no parties to it, but that even if it were the mere giving of the award without be- 
ing. followed by compliance, and in the absence of anything to show any alteration 
in the character of the possession, did not interrupt the adverse possession so as to 
prevent the running of time and bar limitation. 

Reference : ’ 
25 W. R.,259 and 521, : ra 

Tue plaintiffs in this case sued the defendants for a third share of 
certain land called Odeindaung and Chinyagén, which they asserted 
to be part of a joint family estate. They obtained a decree in the 
Court of First Instance which was upheld in appeal, but the Lower 
Appellate Court included certain other land in the decree, apparently 


under a misconception, as it seems to be already in plaintiffs’ posses-:. 


sion, The defendants have come up in revision, which is equivalent 
o second appeal. va 
The plaintiffs’ claim starts with there being an estate, comprising 


various parcels of land, among which were Odecndaung and Chénya- - 


gon, and belonging jointly to three persons, Ma Myat Nu, Ma Nu and 
a Pe. The claim has been presented with so little. clearness that 
while the Court of First Instance calls these persons sisters, the Lower 
Appellate Court says this was not so but they were cousins. As the 
very existence of Ma Myat Nu is denied by the defendants, a discre- 
pancy of the kind was of ‘considerable importance and should have 
been cleared up. The plaintiffs claim as the heirs of Ma Myat Nu; 
the defendants being the descendants of Ma Pé. But here again there 
is obscurity. Ma Myat Nu, according to the genealogical table put 
in, died without issue. Why. then were not Ma Nu and Ma Pé her 
heirs if they were her sisters? Was it because they were cousins and 
not. sisters? At any rate the ‘plaintiffs base their claim on. their 
descent from Nga Myat Ya, who is.alleged to have been the brother 
of Ma Myat Nu. That he was her brother does not seem to be proved. 
Besides the statements of plaintiffs themselves, of whom only the 
second, Ma Sa, is old enough to have any personal knowledge, and of 
_ Ma The, who is too young to know anything herself, there appears to 


be only the evidence of Nga Taik, step-brother of Ma Sa and jointly | 


concerned with her in the transaction of 1244 regarding litigation for 
the land to be afterwards referred to. In a contest such as. this state- 
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ments of the kind are valueless withotit corroboration. Nga Taik at 
first said that Ma Myat Nu was the sister of Nga Tayék, Nga Taydk 
being Myat Ya’s son and father of Ma Sa. Not only is there no 
corroboration, but there is contradiction in the documents purporting 
to relate to a division of the property in 1190 B.E., which are produced 


. by the plaintiffs themselves, since these documents contain no mention 


- and ought to.have been explained, which has not been “@wne. 


of Myat Ya. How Myat Ya~could be Myat Nu’s brother without 
being’ also’ one of the co-heirs of the estate is not easy.to comprehend, 





The Court of First Instance says that the defendants %id*ot ‘disputes, 
the authenticity of the documents, and could not produce ‘evidence to\ 
deny the relationship, but ‘the proceedings show that the defendants 
totally denied the relationship of the plaintiffs and the existence of 
any right of inheritance on their part, and it is clear that the plaintiffs 
were bound to prove the documents and to establish the relationship, 
and on the evidence on record they cannot be held tozhave-done one or 
the other satisfactorily. The second plaintiff, Ma Sa; ‘says she only 
knew of the division of 1190 from seeing a deed of division found 
with one Maung Yan Bye in 1244. Nga Taik, Ma Sa’s brother, says 
he saw the deed in the second plaintiff’s hands, and heard it read out 
at the division of 1244. But Nga Taik is illiterate. Maung Chit, one 
of the arbitrators of 1244, states that the former decision was put in 
at that time and corresponded with the document produced in the 
present case. Ma The produced a parabatk which she said was left 
by her mother and wick the Court has noted as being the same as 
the exhibit filed. There seems to be no other evidence, and it is not 
shown what was the original document of 1190, nor where the. docu- 
ment produced actually came from, It has not therefore been pro- 
perly proved. 

On the other hand, there is the singular circumstance that some 
time near the institution of this suit the defendants let Ma The, the 
grand-daughter of Ma Nu, have a third share of certain land. They 
have not explained why there should be three shares. But assuming 
that this implies that there were three co-shares originally, it does not 
follow, of course, that one of them was Ma Myat Nu, nor that the plain- 
tiffs are her heirs. As to these points there is a want of trustworthy 
independent evidence. : 

The plaintiffs’ case indeed rests in reality on the transaction of 1244, 
and not on that of 1190 or on their kinship with the defendants... The 
defendants ‘pleaded long possession for upwards of a hundred years, 
and the question upon which the decision. of the-case turns is whether 
the plaintiffs’ ‘claim is barred by limitation or not. This matter was 
not distinctly put in. -issue- at ‘first in the Courts blow and the case. 
had consequently tobe remanded, The Court of First Instance has’ 
now found that after the death of Ma Myat Nu the land: was taken ~ 
possession of by the father of the first defendant Maung Shwe So, 





and his brother Maung Shwe Ko, who mortgaged it to Saya We and 


Bas 
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others,.in whose hands it remained for about thirty years till it was \aune Saw Duw 
redeemed by the defendants this year, and that defendants’ possession a, 

began from the time when Shwe So took possession, and that it was Mavuwe Di Bo. 
adverse to begin with. 

This finding is stated in somewhat general terms, for the land ap- 
pears to have been distributed in various parcels and to have gone inte 
a number of hands, and the evidence is rather confusing as to what 
precise pertions the several witnesses are speaking of. But from the 

evidence produced by the plaintifis themselves it is plain that the 

finding is substantially accurate and correctly represents the genegal 
facts. No objection has been taken to the: finding on the plaintiffs’ 
side, and it may be accepted as 2 correct description cf the position 
so far. 

The Court then goes on to say thai this adverse possession of the 
defendants continued till it was disturbed by due. course of law in 
1244, when the claim of the plaintiffs to a third share of the property 
was legally decided. The Lower Appellate Court concurs in this view - 
and observes that the plaintiffs were undoubtedly put in possession of... 
their share of the land in 1244. é 

The defendants, however, repudiate altogether the transaction of 
1244 and all knowledge of it. ‘The plaintiffs’ story is that there was 
then a reference to arbitration, and that an award was given in their 
favour confirming the settlement of 1190 and granting them a third 
share of the land in dispute. One of the arbitrators, Maung Chit, is 
a witness, and another is Nga Pé, who gave /etpet, and there is also 
Nea IKan Baw who thinks he gave /effet when the agreement to refer. 
to arbitration was made. There are, however, a good many doubttul 
circumstances about the matter. The litigation was before the 1/ui- 
daw, and the explanation of its going te private arbitrators to settle 
is the delay that there was in giving a decision. There is an air of 
improbahility about this, particularly as the arbitrators chosen were 
not elders of the parties’ native place but two pleaders cr hangers-on 
of the Law Courts in Mandalay. By this transfer to p-ivate arbitra- 
tors the dificulty is escaped of proving the formal judgment of the 
Hilutdaw. Theo, again, it is not shown how these persons in Manda- 
lay could know who the people really were who appeared in the matter. 
[t would be easy enough to misrepresent that one person was another 
for a.purpose of the kind. 

Another thing is that in a document on paradatk it would be very 
easy to add or interpolate the names of pieces of land besides those 
that were originally there, and even an honest witness would be unable, 
after an interval of eleven years, as in this instance, to sey what was, 
and what was not, in the document when it was written. 

It is to be remarked that though Ma Nu’s name is in the document. 
she is not mentioned in the “passage about giving Nga Taik and Ma 
Sa athird share and the others two-thirds. ‘There is, further, the 

. objection that the plaintiffs waited all this time—ten or eleven years 
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Maung. Say, Dux —befote claiming their share. The excuse for this is that, owing to’ 


Maung 3 Dr Bo. 


“a breach i in the tank from which the land was irrigated, it had to be 


left as uncultivated jungle. But this excuse is not well founded or 
adequate. The evidence is that the land was in the hands of mortga- 
gees, and that parts of it at least were cultivated. There were two 
tanks, the smaller of which remained in working order. When there. 
was ‘good rainfall there was cultivation, at least of the dry kind, And, 
on the plaintifis’ own showing, Ma Sagota third of Myézndwin, which 
was under mortgage, and is mentioned in the passage about division 
in,the award along with .Odeindaung and Chinyagén. Why should 
a Share be taken in the one case, if it was taken, and not in the other ? 
The. matter is very obscure,-but apparently some lands which Ma Pé’s 
family had possessed themselves of went back to the plaintiffs’ family: 
Ifthey were able to get that land back and had the authority of the» 
award, why. should they | eave any of the land they were entitled to 
with the defendants ? The want of satisfactory explanation of such 
matters’ throws suspicion on the award. 

The defendants deny knowledge of the award. 

Tt seems to have been known that Ma Sa was litigating at Mandalay. 
The defendants’ witness, Maung Pwé, heard of it. Ma Tha speaks 
of a contribution to the'costs of the defence, though she is not corro- 
borated, and she-has not made it clear what was done. But this might 
be without anything being known of the award. There is no evidence 

of any production of the award or the making of any demand on it. 
Maung Chit himself says a copy of the decision was given to Ma Sa 
and another was kept by him. He does not say that any copy. was 
given to the other side. The whole transaction has a good deal of the 
character of a hole-and-corner affair. But the most important point 
is that none of the defendants or their parents were parties to the 
award. The alleged parties were Nga Paw, a son of Maung Cho, son 
of Ma Pé, and Maung Ko, another son of Ma Pé. What has become 
of Nga Paw, who, at the time, was an Ahmudan in Mandalay, is not - 
shown. He has not been sued. Maung Ko is dead, but he és stated 
to have left a son, and thé son has not been made a party. 

What the plaintiffs seek to make out is that Nga Paw and Maung 
Ko were, and declared themselves to be, the representatives of the 
whole of Ma Pé’s family. There is no evidence at all that they had. 
any authority to represent the family. Nga Taik said that al} Ma 
Pé’s children were dead except Maung Ko, but he had after wards to 


confess that this was untrue. Her- daughters Ma Po.and Ma Ywe 
were still living. Maung Chit practically acknowledges the worth- 


lessness of the plaintifis’ contention, for he says that Nga Paw and 
Maung Ko undertook to be answerable if the sisters would not abide... 





“by the decision, and he admitted that, accordiig to the Dhammathats, 
inheritance could not be divided in the. absence of the other heirs. 


Supposing therefore that Maung Ko and Nga Paw were parties to 
the. award, which is Sonia it: ‘has not been established that they 
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were acting on behalf of their family so as to make the award binding 
on those members whom the defendants represent. When one mem- 
ber of a family sues for joint property, there may be some presump- 
tion that he is doing so on behalf of his co-heixs as well as *himself.; 
but when one or more of several co-heirs are sued with respect to joint 
property, it is necessary to exercise some strictness in seeing that the 
others are actually effected by the proceedings in which they are not 
included directly. 

On this ground the plaintiffs’ suit, as resting on the award, would 
fail against the defendants, But even if it were otherwise, it does not 
appear that the plaintiffs ought to succeed. The mere giving of the 
award did not alter the possession of the land. As found by the 
Court of First Instance, the possession of the land by defendants was 
adveres, and it was because it was adverse that Nga Taik and Ma Sa 
sued. Assuming the award to be genuine and binding, they obtained 
a direction that the defendants were to deliver a third share to them, 
The share was immediately deliverable, apparently, as there was no 
restriction, and as shown by the alleged division of Myéindw7z at-the 
timc. But the defendants never delivered thé share, but retained 
possession.. Was the character of the possession altered by the 
making of the award? The parties ate letpet in token of agreement 
to the award, but that was the usual practice for confirming such de- 
cisions-and was not a special agreement. There is no evidence of any 
arrangement between the parties that the defendants should retain the 
plaintiffs’ sharc ov their behalf and in trust for them. The plaintiffs 
never derived any benefit or advantage from the land. In the absence 
of anything to show that the defendants were holding or undertook to 
hold the land on joint account, 1 do not think that such undertaking 
can properly be presumed from the making of the award. The award 
was not carried out in respect of this land, and so the adverse pos- 
session, failing any proof of its conversion into common possession on 
behalf of both parties, must be taken to have continued adverse, as if 
was when the award was delivered. It has been held—25 W.R., 52: 
~that when there has been a compromise in the course of litigation, 
a suit for possession of land based thereon is a suit for immoveable 
property and not for specific performance of 2 contract; and that the 





possession at the time the compromise wes made could not be taken: 


to be hostile. 


But in that case there was an agreement to surrender possession, a - 


promise which was not carried out. The circumstances of the present 
case more resemble those of the case of Sketkh Mukbool Ald vy. 
Sheik Wazid Hossc@ui* in which it was said by the High Court of 
Calcutta that— a 
“ Whatever the decrce might have been, the defendant’s possession could not be 
considered as having ceased in consequence of that decree unless he were actually 
dispossessed. The fact that there is a decree agains! himi does not prevent the 
Statute of Limitation from running”... .”.. 
Fac WR oan 
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Here the award was of the nature of a decree, and if a decree could not 
stop limitation, much less, apparently, @ fortzor7, could an award have 
that effect. 

That the existence of a mortgage would not necessarily make any 
difference in carrying out a division is shown by the plaintifis own 
instance of A/yéindein, which was also under mortgage. Ifthe ad- | 
verse possession of defendants was not broken by the award, there is 
no atticle in Schedule II of the Limitation Act which would give ‘the 
plaintiffs a period of more than six years within which to bring a suit. 
Ifthe award can be considered a judgment it would not come under 
Article 122 because it was not obtained in British India. 

As a foreign judgment, the time given for bringing a suit on it 
would be only six years under Article 117, and the period of enttee 
tion would be the same under 120 if that article applied. 

Section 30 of the Specific Relief Act places award on the same 
footing as contracts. If this was a contract in virtue of that provision, 
or in consequence of its own character, a suit for specific performance 


‘would have to be instituted within three years from the date fixed for 


performance under Article 113, and the time for performance, judging 
by the terms of the award and the example of the alleged partition of 
Myéindwin, was immediate. 

On. these considerations it seems-to me that the plaintiffs’ claim 
fails both in fact and law. The decree of-the Courts below is reversed, 
and the suit dismissed with cosis throughout accordingly, 
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Before G. D. Burgess, Esq., 0.8.1. 


MA THAN, MA HNYI axp MAUNG TA ». MAUNG KYIN THU, 
MAUNG PAW ano MAUNG KON, 


Mortgage~ Redemption by one branch of family—Claim to share of land on 
ground of co-heirship—Burden of proof of fact and date of mortgage on the party 
alleging it and also of redemption being in interest of others thanthe person mak- 
ing it—Presumption of adverse interest from long separate possession by redeemer 
and his descendants —Effect of award regarding claims of parties and period of 
‘limitation created in consequence— Adverse possession from date of award. 

Inapplicability of Buddhist law in regard to questions of limitation. 

THE plaint in this case has been twice amended, but the true cause 
of action is still left somewhat obscure. [t appears to be, hdwever, 
that the plaintiffs as representatives with defendants of the original 
mortgagor of the land in dispute claim from the defendants, whose pre- 
decessor in title redeemed the land from the mortgagee, their portions 
of the land as co-heirs on payment of proportionate shares of the 
original mortgage debt. The defendants seem to have held the land 
for some 60 or 70 years at least, and tkey deny all the plaintiffs’ 
averments and have given a: different account altogether of the 
origin of their possession and title. It was thus incumbent on the 
plaintiffs to prove everything, and all they have done is to produce 
some hearsay or otherwise worthless or flimsy evidence which was 
useless for the purpose. 

“ If there was a mortgage as alleged, it was made some 6o years 
before the institution of the suit, on the plaintiffs’ own showing, and 
it was therefore necessary for them to prove both the. fact of the 
mortgage and the date of the mortgage, and to show that the time 
when the right to redeem accrued came within the period of 60 years 
allowed for bringing a suit by Article 148 of Schedule II of the Limit- 
ation Act. They have done none of these things, and it would be ne- 
cessary to give such proof on*the assumption that by redemption the 
defendants and their predecessor took upon them the character of mort- 
gagees holding their co-heirs’ shares with a lien for their portion of 
the redemption money. But there is no proof of the mortgage, nor 
is there proof that if there were a mortgage the redemption was. in the 
interests of anyone but the person redeeming and was not adverse to 
all other claimants. The presumption from ong separate possession 
after the redemption by the person redeeming and his successors that 
‘they held the land in an adverse interest would have to be overcome 
by distiict evidence to the contrary. 

The only’thing the plaintiffs have left to rely on is a decision given 
by a pongyi in 1242, itis said, by which two of the heirs, Nga Sa 
-and Nga So, were awarded their:shares. The party on the other 
side was Nga Shwe Bwin, the father of one of the defendants, If 
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this decision is taken as a decree or as the final result of a. contract 
and if the defendants are taken as bound by it, a period’ of more than 
twelve years has elapsed since its date up to the time of the institu- 
tion of the suit, and whatever view may be taken of the nature of the 
transaction the time for enforcing the arrangement has long gone by 
according to every provision of the Limitation Act. [t is argued that 
the shares could only be taken upon payment of the portion of the debt 
incurred by each heir, but an indefinite time could not be allowed 
for such payment, and, in the absence of any time being fixed for pay- 
ment, such payment would presumably become due at once. t 
It is rather difficult, however, to understand the exact nature of the 
reliance placed on the decision. It seems to be treated as an. admis- 
sion by Nga Shwe Bwin.of the character of the land as undivided 
family property. But even if it were such an admission, its’ effect 


’ would apparently be merely to carry the plaintiffs back to the position 
‘discussed at the beginning of these remarks, and they have_ failed to 


prove that they are within time to sue as co-mortgagors. It has been 
said that plaintiffs were absent from their village and knew nothing 
of the occurrence, but no provision of law has been quoted which 
would give them the benefit of time by such absence and ignorance if 
they were proved. After the transaction of 1242, if it took place, it 
would apparently be quite clear that Nga Shwe Bwin and whoever 
else was in possession of the property was holding it adversely to. 
everyone else who claimed as heir, if there had been any previous 
doubt on the poitit, and it would be necessary to show that the posses- _ 
sion subsequent to 1242 was not adverse and this has not been done. 
There is evidence for the defence that goes to show that a decision 
was given in 1242, though Nga Shwe Bwin did not accept it and went 
to a thugyi to have the matter tried and determined afresh. But there 
seems to be no proof of the document itself, of which a copy is filed 
as the decision given, and the original has not been accounted for. 
Supposing the original to be accounted for, the evidence as to what 
the decision was cannot be trusted, for the witnesses are the co-heirs 
of plaintiffs, and, though they assert delivery of the land, their story 


_ is contradicted by the possession of the land being now with the de- 


fendants without any satisfactory explanation of how it could have 
come back into their hands. The Lower Appellate Court seems to 
have misunderstood the report of the Judge of the Court of First In- 
stance on the further evidence directed to be taken, for the Judge pajnt- . 
éd out the discrepancies and inconsistencies in it and apparently dis-. 
believed it. The evidence is that Nga Sa and Nga So, the claimants 
against Shwe. Bwin, had to flee, which alone would establish. the ad-_ 
yerse possession of Shwe Bwin-in spite-of the--péngy2’s-awaid. Bud- 
dhist law has nothing to do with the determination of the present 
case. It is immaterial to what length of descent Buddhjst law recog- 
nizes a tight to claim inheritance. The Statute law of. the country 
declarés that, right or no right, a claim of the kind shall not be 
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brought in the Courts to vex persons in possession after certain fixed 
petiods. Article 127 of Schedule II of the Limitation Act is not ap- 
plicable to this suit, which is not brought to enforce a tight to share 
in joint family property, but to obtain a share of property alleged to 
be ancestral. Whether Article 123 or 144 is-deemed applicable the 
period is equally 12 years. The plaintifis have shown no possession 
or enjoyment of interest in the property within 12 years of suit as they 
were required to do according to established rule, and there can be 
no doubt that the possession of the defendants has been adverse to 
them for more, than 12 years, and perhaps for 60 or 70, if not upwards, 

The suit is one of the fishing and speculative kind which the Courts 
should, be carefully on their guard against. : 

The Lower Appellate Court virtually altered the nature of the suit 
by giving a decree for redemption on payment of a proportionate 
share of the amount alleged by defendants to have been paid for the 
land, but it did not apparently cause court-fees to be levied: on this 
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much higher valuation. The decree of the Lower Appellate Court - 
must now be reversed and that of the Court of First Instance dismiss---: 


ing the suit restored. 
The respondent-plaintiffs will have to pay all costs throughout. 
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Before F. S. Copleston, Esq. 
MA SI anp anorHerR v. MA SI. 
Limitation Act, Articles 148 (2), 123, 124, ond “tag 


The applicant and respondent were sisters ; ‘the respondent*st8@ ‘to recover a 
share of undivided ancestral property which had been mortgaged by.theic common 
ancestors, ‘The applicant redeemed the land more than 20 yearswgo, ‘the respond- 
ent being at the time in Lower Burma and ignorant of the transactien. ; 


The Lower Courts gave the respondent half the land on-payavient of half the 
mortgage debt, finding that the period of limitation in Article 127, luimitation Act, 


had not expired. 


The date of the mortgage has not been proved. ae 

A co-mortgagor or co-heir who redeems ordinarily steps.simtowthesshoes of the 
mortgagee and the 60 years of limitation run from the date of'theeriginal mortgage 
or from the date of the accrual of the right to redeem, 

The redemption was effected without reference to the respondent and there is 
nothing to make the Court hesitate from holding that the applicant is in the posi- 
tion of the mortgagee. ° | 

Since the respondent failed to give any evidence of the date of the mortgage, it 
must be taken, the a being in possession, that the period set out in Article 
148 (2), Limitation Act, has elapsed, and since the applicant who redeemed the 
land without any request by, or reference to respondent, the applicant acquired the 
rights of the mortgagee, the respondent’s claim is barred by limitation: 

References , 
I, L. R. 8 AIL, 295. 
14 All, 1—8. 
11 Mad,, 417. 
U.B. R., 1892—96, II, pp. 487 and S00. 


THE applicant (defendant) and the respondent (plaintiff) are sisters, 








and the plaintiff sued to recover a share of undivided ancestral _pro- 


perty which had been mortgaged by their common ancestors. The 
defendant redeemed the land more than 20 years ago, the plaintiff be- 
ing at the time away in Lower Burma and ignorant of the transaction. 


The Court of First Instance at first dismissed plaintiff's claim-on the _ 
‘ground that defendant's possession was adverse to plaintiff’s claim and 


- exceeded 12 years. On appeal this decision was set aside and the 


case was remanded. for trial on certain issues. The Court then ap- 
plied Article 127, Schedule 2, Limitation Act, and, finding that the - 
period, of limitation. under that section had not gxpired, found for 
plaintiff and gave -her half‘the land on payment of half the mortgage 


_debt.. The District Judge upheld this decision on appeal. 
In tevision Mr. Hirjee for the applicant bases his application wholly _ 
‘on the question of limitation, on the grounds that the property ‘was 


mortgaged more than 60 years before the date of suit, possibly 100 . 
years, and has been in the adverse possession of the -defendant more 
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than 2c years. The date of the mortgage has not been proved. De. 
fendant would naturally be expected to be able to prove the date, but 
has not dove so. The burden of proving that the right of redemption 
accrued within Go years was under the circumstances on the plaintiff; 
but owing to the fact just mentioned that defendant might perhaps 
more easily have proved it, very little proof on plaintifi’s side would 
have beeu sufficient, A co-mortgagor or co-heir who redeems ordin- 
arily steps inte the shocs of the mortgagee, and the Go years of limit- 
ation run from the date of the original mortgage, or strictly speaking, 
what is generally the same thing, from the date of the accrual of the 
right to redeem. The case of Mera Bibt v. Jagat Navain * was very 
similar to (lis. One of two Co-mortgagots redeemed and was held to 
have takes: the position of the mortgagees. Neither plaintiff nor de- 
fendant was able to give the date of the mortgage, and it was held 
that the burden of giving prdmd facie proof of the subsistence of the 
mortgage at the date of suit was on the plaintiff, Cases reported in 
Lt. R., r4 All, 18, and I.E. R., 11 Mad, 417, have also been 
quoted, oe 
Fits guite clear that the redemption was effected without reference 
to tne plaintiff, and there is nothing to make the Court hesitate from 
holding that the defendant is in the position of the mortgagee. Plain- 
tiff denics knowledge of the redemption ; she would thus, apart from de- 
fendant’s redemption, lave lost all legal claim by neglect to redeem. 





The District Judge held that Article 127, Limitation Act, was the’ 


article that applied, but this article appears to apply to a joint family, 
a stains hardly known in Barraa, though common among Hindus and 
covlainly not a condition existing in this case. It is doubtful if Article 
ivg could be applied, as until the mortgage debt was paid off by the 
person claiming a share the share would not apparently be deliverable. 
lis not eecessary to discuss the applicability of Article 244 if plaintifi’s 
clains is harred by Article 148, Schedule 2. 

The ease decided in this Court and published as Ciscular No. 89 of 
iSgat has been queted by the learned Advocate for the applicant, but in 
that case none of the suggested periods of limitation had elapsed and 
the points suggested were not decided. The case reported in Circular 
G of r8g4t of this Court, Ma Than aud othersv. Maung Kyin The and 

hes, to which I have referred, deals with much the same points as are 
involved in this case. 

The learned Counsel for the respondent, Mr. Bah On, has argued that 
ti:c question has not to do with the mortgage, since plaintiffs. sue for a 
share of undivided family property, no matter how left; that plaintiff 
need not show that her suit is within limitation, as this matter is sug- 
gested only by the defendant, the Court having admitted the suit, and 
that the defendant had te prove the when, where, and to whom ths 
mortgage took place. [have already shown that the plaintiff had to 
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‘give evidence of the date of mortgage, or to prove that the suit was 


within Go years of that date. The admission that there had been a 
mortgage and that the property had been joint family property is not 
sufficient to support the plaintiff’s claim. . 

The learned counsel has further objected that the cases quoted by 
Mr. Hirjee applied to co-mortgagors and not to co-heirs, but the case 
reported in 14 All, pages 1—8, was a casein which the parties were 
co-heirs of the original mortgagor. ' 

Further the learned counsel has stated that the doctrine of novation 
applies, and that a new mortgage and a new period must be held to 
have begun at the date of redemption. He has quoted no ruling in 
support of this argument, and I-failed to see any force in it, Since 
then plaintiff failed to give any evidence of the date of the mortgage, 
it must be taken, defendant being in possession, that the period set out . 
in Article 148 (2), Limitation Act, has elapsed ; and further, since the 
defendant who redeemed the land without any request by, or reference 
to, plaintiff acquired the rights of the mortgagee, the piaintifi’s ‘claim is. 


dazed by limitation. 


The application is therefore allowed. The decree of the Lower 


Court is set aside and plaintifi’s claim is dismissed with costs. 
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Limitation —123, 142, 144. 
Before G. D. Burgess, Esq, 

MAUNG HMAN GY, MA TU, MAUNG LOX, MAUNG TUN MYAING, 
MAUNG KO LA arp MAUNG POs. MA TWEaxp MAUNG KYA 
GAING., 

Claii to shave of undivided family inherttance--Burden of proof—Neturs of 

proof vequived—Limitation. 

"Phe defendants and their ancestors having beer: in undisturbed possession of 
land for upwards of fifty years were ‘sued by the plaintiffs for a share an the 
ground that they were the descendants of a remote common ancestor to whose uti- 
divided estate.the land originally belonged. The plaintifis could adduce no eve 
dence, except hearsay and an alleged admission of the deceased father of some of 
the defendants last year, that the remote ancestor had left an undivided estate,or 
any estate atall, but the Lower Appellate Couri gave them a decree notwithstand- 
ing. Poduted out, in setting aside the decree on the bar of limitation, that as 
against the presumption from long possession, it was for the plaintiffs to establish 
their title by clear and trustworthy evidence and to show that there had been, on 
theiy part, or on the part of those under whom they claimed, some sort of posses- 
sion in respect of the land or enjoyment of benefit from or interest in it within 22 
years from the institution of the suit. 

Refevences : 
Ss. J. L. B., 5k. 

B. W. R., £79. 
THe Court of First Instance originally dismissed the plaintifis’ suit 
as barred by limitation, but the Lower Appellate Court, after remand- 
ing the case for further enquiry, gave the plaintifis a decree for their 
claim; and the defendants are now applicants for the revisior of this 
decrec. The claim -was for a share of undivided ancestral pro- 
erly. The grounds for. asking for revision are that the suit should 
ave been held to be barred by limitation; that the plaintifis entirely 
failed to allege or prove that they had within the last 12 years at any 
time enjoyed any portion of the property in suit or the rents therc- 
from ; that the burthen of proof had been erroneously placed on the 
defendants instead of on the plaintiffs as to non-adverse possession, 
and as to the property being undivided ; and that the Lower Appellate. 

Court erred in admitting as of any effect cr consideration the alleged 

verbal admission of Maung Thé Bo, the father of defendants, which, 

under the Limitation Act, would not save limitation and was not 
acceptable in evidence. The plaint sets out generally the claim of the 
plaintifis as co-heirs to a third share of land belonging tothe estate of 

‘a cominon ancestor, Ma Hmun, division of which has been asked from 

‘the defendants and refused. The date when the cause of action arose 

is not even stated, and there is no allegation of joint ownership or 

enjoyment. aes 

* * "The defendants denied, excepting the second defendant Ma Bwe 

- D&k, who admitted the claim that the lend was inherited from Ma 


ny 
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Maune Huan Gy: Hmun, and asserted that their grandfather Po Shwe Sa and father Po 
Oe Thé Bo had brought it under cultivation, and that they heid it for 
‘Ma TwE 54 years. Collusion was alleged between. Ma Bwe Dék and the plain- 

tiffs, and apparently with good ground judging from her written state- - 
-ment and her evidence. She has: got land to the extent of 1;200 
-baskets’. sowing, whereas.the whole area is put down at 6,000 baskets, 
of which the third share claimed is 2,000 baskets. If the piaintifis 
-made out their claim. Ma Bwe D6k would have a claim toa similar 
share, which supplies a motive for her attitude in the case. It is not 
‘shown'‘when Ma Hmun died, but it must have been a very long time 
‘ago,.for the plaintiff Ma Twe, who is 55, says she never saw Ma Hmun, 
nor even her own grandmother Ma Lén, Ma Hmun’s daughter. The 
judgments of the Courts below give the circumstances of the claim and 
‘of the litigation, and may be set out at length as they areinstructive in 
“several ways. This isthe judgment of the Court of First Instance :—: 
“The present suit is brought by the plaintiffs for the recovery of one-third part. 
-of a piece of paddy land. measuring 91 acres 3 annas and 1 pie, and which is 
estimated to yield 6,000 baskets of paddy annually, ‘ 
.: © The defendants denythe existence of any relationship between them andthe - 
persons under whom the plaintiffs claim, and further allege that the suit is barred 
by limitation. The issues which have been settled in the case are the following, 
namely,— Cas 
{1) Is the suit barred by the Law of Limitation, or any other law ? 
_ (2) Whai zelationship exists between the plaintiffs and the defendants ? 
_ (3) Is the land ancesiral preety et the parties to: the suit, or is it the self-. 
chee acquired property of Po Shwe Sa, grandfather of the defends? - 
. (4y-TE ie Bed is ancestral property, to what™share are the plaintiffs en- 
; _ title ‘ . f a 
-. “Phe plaintiffs base their claim on the ground that the land in dispute was 
originally the property of Mi Hmun, deceased, whose great-grandchildren the 
claim to be. ‘The defendants in this case are the children of 1J Thé Bo, deceased, 
one of Ma. Hmun’s great-grandchildren. {1 am of opinion that the case may be 
‘disposed of on the issue of law only, It has-been admitted by both patties that 
the property in suit is now in the possession of the descendants of one of Mi 

_Hmun’s great-grandchildren. The plaintiffs are unable to adduce evidence to 

prove that the property in dispute ever came into the pussession of their grand- 

- parents. There isno doubt that the defendants and their predecessors have been in 

“uninterrupted possession of the land for upwards of 50 years. In the Indian 

Limitation Act no provision is made for bringing a suit for recovery of immoveable 
family property. I am of opinion that sections 26 and 28 and Article 144 of the 
second schedule are applicable to the present case. Then the right to sue would 
be: barred. Under section 87 of the Civil Justice Regulation* any question 

_ regarding inheritance, succession; matriage or caste,or any religious usage or 

instifution may be decided according to‘ the Buddhist law in cases where the par- 
‘ties are Buddhists. . It might, therefore, be considered whether an action would lie ~ 
according to the Buddhist law. Section 33, Volume X, of the Laws of Manu 
"makes provision for the division of family property among the lineal descendants 
“of a'deceased' person. It is-quite clear that consanguinity does not go beyond the 
sixth degree. The Buddhist Law of Inheritance does not recognize any relation- 
-ship “between a person and his great-grandchild’s child who is called a < ti,’ 
Meaning earthworm, ier a 


. * {Burma Law Acts, section 13.] _ 
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.  “§ do not therefore consider that a suit can bebrought for partition of propert co HF ee 
in the possession of a ‘ti,’ but there is no doubtthat a ‘ ti’ as bring sae z ant Mavee H Ma FN 

as a representative of his parent or grand-parent in cases in which property has Ma Twe. 

not passed beyond the recognized limits of consanguinity. After due consideration : 

I am of opinion that the property in suit is not liable to partition as no relationship 

‘exists between the defendants and the person under whom the plaintiffs claim. I 

must dismiss the suit with costs.” 


The case went up in appeal to the District Court, which passed the 


following orders :— . 

“ In this case Ma Twe and Maung Kya Gaing sued Maung Hman Gyi and 
Ma Pwe Dok for a share in certain joint property. The Subdivisional Judge 
framed several issues, one being, Is the suit barred by limitation ? This he decided 
“without making evidence in favour of defendants and dismissed the suit, This 
order.seems to be wrong. It will facilitate matters to set out a genealogical tree of 
the relationship of the parties as given by appellants as follows :— : 

d % Ma oun: 





% fitsuty Hmwe, ' 2, MaMi, 2. Ma Léa. 

g Ma Kycin, 30 fans Po Sa 3. Mautg Bu. 

4, Ma Pwe Dok, 4 Mautg Tha Bo. ro Ma Shwe 6k, 
4e Ma Twe. 


5. Maung kya Gaing, 


Ieee Lene EAL: enw malin et ere emer | 
_S: Maung Bon Gye 5s ah Te, 5. Maung Lon, 5. Tun use S Moung Ko Lu 5. Maung Po. 
Note.—The surviving members of the family are (rinted in italics) ard have 
been made parties to the suit... ee 
“Ifthe Lower Court had made some such table as this, it would prebanly have 
avoided falling into the errors which it has ; the case inthe Lower Court, however, 
‘does not appear to have been tried with the care which should have been exercised. 
A glance at the plaint will show that the produce of the land tobe decided is put at 
6,000 baskets of paddy, while the amount inthe hands of the two defendants 
comes to 7,000 baskets. Appellant states that he drew the attention of the Court 
tothis; the plaint should have been amended on presentation, as the error is 
pplpabie and serious. According to the procedurelaid down in the Civil Justice 
egulation the parties should have been examined atthe first hearing and a note 
made of the examination. Nosuch note appears. Further there are several docu- 
ments on the file of which no note is made in the diary, which are copies ; there is 
nothing to show whether the originals were produced or not, or what had become 
ofthem. The Lower Court has dismissed the case on the ground that it is barred 
by sections 26 and 28cf the Limitation Act and Article 144, Schedule II, of the 
same Act Section 26 merely applies to easements, laying down that no easement 
is acquired permanently until it has been enjoyed for 20 years. Article 144 of the. 
Schedule prescribés a limit of 12 years in a suit to recover possession from the date 
when the possession commences to,be adverse. Plaintiff's claim in this case, which 
is admitted by second defendant, is that she has an equal right to the land with 
Ma Pwe Dok and Maung Hman Gyi. Appellant states that he is able to produce 
evidence,that Maung Thé Bo admitted plaintiffs¢itle to a share, and so long as 
property remains unJivided ail the members of the family have a right in it unless 
it has been in any way extinguished, ¢g., by treceiving.a sum of money in compo- 
sition. Ma Pwe Dék is. said by the defendant. Hman Gyi to have received her 
share 20 years ago. She says herself in effect that the property is still undivided. . 
The remarks of the Subdivisional Judge with regard to relations of the sixth de- 





# Really sons of deceased’s sons, 


Maune Huan. Gyl 
r De. 
Ma Twe. 


.Clear that the property in suit 
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gree and children of great-grandchildren are not tothe point. The suit isnot 
against a great-great-grandfather, but. between peisons claiming property through 
a relationship, and all the parties stand in the same position with regard to the 
original stock, Ma Pwe Dék and Ma Twe indeed are a degree nearer than the 
other defendants, The case is remanded back to the Lower Court. If it appears 
that there has ‘been no adverse possession against plaintiff for a period of not less 
than 12 years the Court should decide the ‘issue of limitation in the negative; it 
should then proceed to try the case on its merits, Piaintifis will then be entitled to 
a decree if they can make out their relationship and show their right to the land as 
ancestcat property of Ma Hmun. Thecase isto be returned to this Court with 
the further evidence and findings orf the issues.” 


: The Court of First Instance then returned the finding below :— 


© This case was remanded to me by the District Judge for further enquiry. 
The area of the land.in dispute according tothe plan filed by the surveyor, who 


‘was deputed to survey the land, is 119 acres. The plaintiffs claim one-third of it 


as their share of ancestral property. If an acreof land is valued at Rs. 50 the 
value of the plaintiff’s claim would be Rs, 1,950, whereas the suit is now valued at 
Rs. 2,000 (? Rs. 1,000). It is therefore clear that the suit has not been under: 
valued, The plaintiffs in this case base their claim on the ground that ‘they are 
descendants of Mi Lén, one of three children of Mi Hmun, who is-alleged to have 
been the original owner of the land. The issues which have been setiled in 
the case are the following, namely :— 


(1). Is the suit barred by the Law of Limitation, or any other law ? 
(2) What relationship exists between the plaintiffs and the deferdants ? 
(3) Is theland ancestral property of the parties to the suit, or is it the self- 
acquired property of Po Shwe Sa, grandfather of the defendants ? 
(4) Tf feta is an ancestral property, to what share are the plaintiffs en- 
title , 
* According to the geneaiogial tree set out by the District Judge, “it is quite 
as not passed le et the fifth degree, .From the 
evidence on record the possession of the defendants has not been proved to be. 
adverse to the plaintiffs, and Article 144 of Schedule II of the Stamp (? Limita- 
tion) Act is not therefore applicable. My decision on the first issue is therefore in 
the negative. The plaintiff Mi Twe is the grand-daughter and Maung Kya 
Gaing is the great-grandson of Mi Lén, one of three children of Mi Lon (? Mi 
Hmun). The defendant Ma Pwe Dék is the grand-daughter of Maung Hmwe, 


‘one of Ma Hmun’s three children, and the other defendants, Maung Hman Gyi, 


Ma Tu, Maung Lén, Maung [un Myaing, Maung Ko La, and Maung Po, are 
the children of Maung Thé Bo, grandson of Ma Mi, one of Ma Hmun’s.children. 
I have no doubt that the original owner of the land in dispute was Ma Hmun. It 
has not been proved to be the self-acquired property of Po Shwe Sa, My finding ° 
on the third issue are that the land in dispute is ancestral property and that it is 
not Po Shwe Sa’s self-acquired property. I am of opinion that the plaintiffs, as 


. descendants of Ma L6n, would be entitled to one-third portion of the land in suit. 
' The proceedings are submitted to the District Judge with these remarks. ” 


Hereupon the Lower Appellate Court. passed this judgment :— .. 


- This was a suit to obtain possession of a third share of certain land on the 
ground that the plaintiffs. were joint heirs with, the defendants of-one Ma Hmun. 


“The Lower Court at first disnfissed the suit, having misconceived the hearing of 


the facts alleged. The case was appealed, and after hearing the parties was sent 


back for trial,” The Lower Court hasnow framed issues as to limitation as to the 
_relationship.of the parties and as to the nature of the land, and has now, aftér hear- 
“ing the evidence, decided that the plaintiffs are entitled to one-third share in the 
‘land according to their. prayer. The parties are now present and have been heard. 


For the defendant-appellants it is argued that there hasbeen no proof that the 
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land was the ancestral property of the parties, descended from a common ancestor, MaAunc HMAN Gy1 
Ma Hmun, and that even if it had been proved the division of the land some 20. uv. 
years ago, when Ma Bwe D6k obtained a share, constituted an exclusion under Ma Twe. 
Article 127 of the Limitation Act, Schedule II, and that in any case the suit was 

barred by section 144 of the same schedule. Fhe evidence is not quite as full as 

it might be, but it appears to me to point entirely to the justice of plaintiff-appel- 

lants’ claim. Ma Bwe Ddk, it is true, is the only witness, with the exception of 

the plaintiffs, who speaks to the land having come down from Ma Hmun. The 

remaining witnesses, however, state that the second plaintiff (appellant) claim- 

ed a share from Maung Thé Bo, who represented Maung Hman_ Gyi’s 

branch of the family until his death a short time ago, and that Maung Thé Bo 

admitted his claim, but put him off. This evidence isnot; perhaps, very satisfac- 

tory in a case cf this sort, but the Subdivisional Judge apparently believed it, and 

in the absence of evidente in support of the defendant’s allegation that the land 

was Maung Shwe Sa’s dama-ugya land, a contention which is denied by. Ma 

Bwe Dék. Isee no reason for altering the Subdivisional Judge’s decision. If 

the evidence is worthy of credit the question of limitation is at once answered, as 

Maung Thé:-Bo’s acceptance of Kya Gaing’s claim is inconsistent with the theory 

that the possession was hostile, In default of evidence, 1 failto see again low 

the mere fact that one of the heirsreceived her share 20 yeats ago would exclude 

the other heirs within the meaning of the Limitation Act. Thecase of Ma Paing 

v. Ma Tu* merely lays down that the Burmese Law of Inheritance cannot be 

enforced where it conflicts with the Limitation Act, There is no conflict in ‘this: 

case. ‘Theland in dispute has been surveyed and aplan filed in the case. Plain- 
tiff-appellants will ebtain a decree for one-third of the land according to the plan 

filed with costs.” 

From these judgments it will be seen that the tendency of the 
Courts below has been to put the burden of proof on the defendants 
and to disregard the very important fact of their long and undisturbed 
possession. This possession is clearly proved by witnesses who saw 
Po Shwe Sa and Po Thé Bo working the land as far back as 1217, 
1203, and 1201 B E., and is, indeed, undisputed. It is therefore for 
the plaintifis to make out a distinct title to disturb this long posses- 
sion of more than 50 years. 

The Subdivisional Judge says that he has no doubt that the original 
owner of the land in dispute was Ma Hmun, but he has given no 

ounds for his belief, and it is difficult to know where he could have 
ound any. It is not so much as proved that Ma Hmun ever had any 
land. The plaintiff, Ma Twe, said that according to what her late 
father told her the land was originally Ma Hmun’s. Ma Bwe D6k’s 
statement that the land was Ma Hmun’s must also be hearsay, for her 
age is 67, and as already observed Ma Hmun diéd so long ago that 
she could not possibly have any personal knowledge onthe subject. 
’ Besides, the unsupported statements of interested ‘parties like Ma 
Twe and Ma Bwe Dék are valueless. ; 
_ It ig almost incredible that the-Courts below should have proceeded 
-' on this evidence which is the only evidence in the matter. 
’ As to Maung The Bo’s. alleged admission of: plaintiff’s claim, it 

would of course have no effect on limitation if proved. -All it could 
be used for would be to help to show the character of the property, 
and it would be of vety feeble assistance for that purpose. But that 
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he made any admission is, in reality, doubtful. The witnessés to it 
are Maung Kya Gaing, the plaintiff, his brother, a nephew of Ma Bwe 
D6k’s, and one Maung Tut, and they give different accounts, Maung 
Tut says merely that Po Thé Bo pointed out Kya Gaing and his 


‘brother as persons who had a right to share in family property, and 
chad come from the south, and he did not hear him tell Kya Gaing 


anything, Kya Gaing says that he went three times about the 
matter, and though he was told he would not get his share till Tado- 


-dwe he went again in Pyatho. No doubt Maung Thé Bo was tempo- 
‘rising and trying to put the matter off, as Burmans will do, and after 


all it would be of little consequence if he made a mistake as to the legal 
tights of the claimants and himself. Maung Thé Bo made a partition 
of the land among his children and heirs in 1247; aud if the point 
were of importance it would probably be a question whether a subse- 
quent admission by him would be relevant. But it would not be safe 
to believe that any admission was made. The plaintiffs haye waited 
till Po Thé Bo was dead and then they bring their suit and put this 
admission in his mouth when we cannot contradict them. Ji is need- 
less to remark how dangerous it is to put the smallest reliance on 
evidence of this kind. ; 

Under these circumstances it may be said that there is no proof 
whatever of the allegaticn that the land claimed was ever the pio- 
perty of Ma‘Hmun or was undivided inheritance. ae 

If it was such property, Ma Bwe D6k admits that there was a par- 
tition 27 years ago when she got het 1,200 baskets of land. If that 
was a partition it was made between her branch and the defendants 
alone, and the plaintiffs’ branch had nothing to do with it, which 
would go to show separate and adverse possession from that date at 
least. : ; 

* The defendants’ version, however, is that this was an arfan gement 
between those who had brought the land under cultivation, and Me 
Bwe D6k has failed to show in any way how a share of inheritance 
could come to the amount of 1,200 baskets of Jand. 

Besides all this, the plaintiffs have not even attempted to prove any 
possession, enjoyment, trust, license or other thing in their favour, 
which would prevent the defendants’ possession..from being adverse 
possession. e 

In the case reported at page 170, 6 W.R., the plaintiff sued de- 
fendant, who was the son of his grandfather’s brother, for possession 
of certain land, the share of the property belonging to his maternal — 
grandfather. . The defendant pleaded that the property in suit) never 


. belonged to plaintifi’s maternal grandfather ; that neither he uor*his 


maternal grandmother or mother were ever in possession ; and that 
consequently plaintiff was out of court on the Statute of- Limitations, 
The High Court, Calcutta, said— ae 


- © We think that in the present suit, which is one to enforce the right to share. 


: in immoveable property on the ground that itis family property, it is ‘incumbent 


on.plaintiff to show that the estate within r2 years before the institution of the 
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suit was in the possession of persons claiming under his grandfather, namely, his Mawne yas Gyi 
grandmother or mother, or thats if not actually in their possession, they received a ae 
portion of the profits during their lives: from the defendant as trustee in posses- Ma Tweet 
sion, On proof of either of these facts plaintiff will not'be. barred ; otherwise he 
will ba.” #8 
This is the principle whi ch may generally be applied to cases of 
the Present, Icind, and it is manifestly for. the plaintiffs to get over the 
presumption of adverse interest arising from long possession, 
Whethor A Articlé : Eg, or 442, or 144 of the Second Schedule of 
ihe Limitation Act is relied on, the plaintifis have failed to get over 
the Hcdscoad ad limitation by the expiry of more than 12 years which 
the posses h of the defendants has raised against them and there is 
acoordingly t no way in which they can suceced in their suit. 
The defendant, Ma .Bywe P5k, is not a party to the case iti revision, 
Jnder any circumstances the sull as against her would have been 
barred by limitation, and she might have been sti uck off the record at 


y SEER 











OMe, 

‘The decree of the Lower ‘Appellate Court is reversed, with costs in 
both Courts, and that of the Court of First Instance dismissing the 
snit with costs restored. ; ; 
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Civil Revision ; ee ei * 
et 4 of Before G. D. Burgess, Esq. 8.4. 
ats _ MA O ZA v.MA KAUNG YAN anp MAUNG THA WE. 

‘joinitfamily property—Partial division—Presumption- from when partion of 
estate utider mortgyagé—Redémption by co-leir claiming in individual right—Time 
from which péried of limitation begins to run. 

THe Lower Appellate Court lias set out the evidence, but has not 
stated the reasons for the coficlusion it has come to regarding it. This 
should always bé done. < 

Theré should also be a clear finding on cach point in issue neces- 
sary for the decision of: the-case, and the reasons for such finding 
should bé given. - * 

_ The Lower Appellate Court says that this is ancestral property and 
that: this suit is brought for a share of, but that finding is ambiguous’ 
and does not cover the point really in dispute. 

The Lewer Appellate Court also applies the limitation of 60 years 
té thé case, but does not show how that period is applicable. 

' The land ‘in dispute is claimed by the applicant Ma O Za as her in- 
dividual personal property, while the respondents claim théir share of 
it as paxt of an undivided joint family estate. : 

The respondents have to prove their claim as the applicant is the 
person in possession. The evidence they produce is that the land 
was mortgaged by their common ancestor Maung Hmén. There is 
contradictory evidence for the defence that it was Ma O Za who 
mortgaged the property. The mortgagees, husband and wife, who ate 
now divorced it is said, have given evidence on opposite sides. But 
it is admitted by the defence that Maung Hmén wasa party to the 
transaction, though as a surety itis said. There is nothing to show 
‘clearly how Ma O Za, Maung -Hm6n’s daughter, could haye got this 
land as her own while her father was alive, and the probability is that 
the respondent-plaintiff’s evidence that the land was Maung Hm6n's 
and that Maung Hmén was the mortgagor is true. The Court of First 
Instance has referred to the evidence in other cases for admissions 
made by Ma O Za, which it was not entitled todo. MaQO Za should 
have been examined regarding them, and if she denied them, . they 
should have been duly proved. But there is enough evidence on the’ 

record to justify a finding that the land was not Ma O Za’s separately 
“and’was not separately mortgaged by her. There was'a partition of 
' Maung Hm6n’s property 20 or 25 years_ago, but the presumption that 
’ would . arise from this would be rebutted to a certain extent by the. 
‘fact that the land in dispute was then under mortgage, and “no sus- . 
ceptible of immediate partition. When this happens it is a common 
occurrence for the mortgaged. land: to be left..as-undivided-joint.estate 
to be partitioned by-and-bye when some of the heirs get funds enough 
‘to redeem it. On the whole of the evidence it may fairly be found: 
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that the land in dispute was in ‘this position, and that the plaintiffs’ 
share had not become deliverable, at least till the land was redeemed 
from morigage. Whatever article of the second schedule of the Limi- 
tation Act may be applied to the case, time would not begin to run till 
the share became due, and as the redemption was effected in 1253, 
only two years have elapsed at the most,.and there is no article which 
would bring the limitation within so short a period, Whether Article 
123 or 144 is considered applicable to a case like the present, the 
period of limitation is.z2 years. H,on the other hand, this is te be 
treaied as a mortgage transferred from the original mortgagees to the 
defendant Ma O Za, the period of limitation would be 60 years from 
the date of the mortgage which was in 1223, so that there would be 
no bar in that case either, 

The heirship of applicant aad respondents to Maung Hmidn is not 
denied, nor is the share claimed in dispute. are 

The Lower Appellate Court has altered the amount which respond- 
ents desircd to pay as their share of expenditure incurred in the re- 
demption of the land from Rs. 32-8-0 to Rs. 428-0, but this matter 
has not been objected. to in revision. ‘ 

The application for revision is dismissed with costs, 


Ma O Za 


Ue 
Ma Kaune Yan. 


“Orb l Revision 
No. 20 of 
1893. 
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‘Before G. D. Burgess, Esg., GS8.1. 
. ME MON « MI SHWE MA. - 
s Redemption of mortgage-—Adverse possession—Limitation, 
M sued S for redemption of land mortgaged by M’s father K and: redeemed by 

I, grandfather of S and cousin of K, upwards of 12 years before date of suit, 

. At the time of redemption by I the mortgagee resisted on the ground that K had 
left a daughter hitherto unknown who was alone entitled to succeed to K’s inherit- 
ance and redeem. The Burmese tribunal before which the case came called upon 
this heir to come forward within a month, and’ M was sent for but declined to 
come. --I was then allowed to redeem.. | , ie : ; 

M ciaimed the land as the separate property of her father K. _ } — 

_ -Held—that the interests of I and M were inconsistent ; that I’s redemption extin- 
guished the mortgage ; that his possession was adverse from the time of redemp- 
tion ; and that the suit was consequently baried by limitation. 

“References: . 


“Macpherson’s Law of ‘Mortgages (7th edition), pages 361, 362, 366, and 
2900 ; siete : fae es ; 
3 Mad, H.C.R., 137. | | 1. LR. 11 Mad., 416. 
LL.R., te All,6ss. . | LL. R, rr All, 423. 
I. L.R., 2 Mad., 226. © {I L. R., 14 Bom, 279. 
15 W. R,, 353 


ii) Sutherland’s Privy Council Reports, 397. 
tid) ‘Steneriond’s Privy Council Reporte A 
THIS is an applicaffon for revision of the decree of the Appellate 
Subdivisional Contt, Pakékku, in Appeal No. 6 of 1892, reversing the 
decree of the Yesagyo Township Court given in favour of the applicant- 
laintiff. 
2 The plaintiff Mi Mén sued the defendant Mi Shwe Ma for the re-- 
demption of three plots of land called samdpyan, ngathonsetk, and 
énhnebinkaw, for the amount of Rs. 219 originally advanced on the 
mortgage of them. Both ngathdénsetk and énhnébénkaw were 
mortgaged to Maung Hmén, and samipyan was mortgaged to Maung 
A. Both mortgages were made in 1215 B.E. and the mortgagor 
was Maung Kathé. a 
The plaint alleges that the plaintiff is the only child and heir of 
Maung Kathe, and that defendant and her husband Maung Lu Tha, 
who had nothing to do with the land, redeemed it at atime when she 


‘was unable to do so from Maung Pin, the son of Maung A, and Mating 


Win, the grandson of Maung Hmén. The defendant in her answer 
‘to the. plaint admitted the mortgages by Maung Kathé, but said that 
she and her husband had not redeemed the land but/had inhefited it 
from her grandfather’ Maung Shwe I. The~property~came-from-a 
‘common ancestor (Maung Nyein) of Maung Kathé and Maung Shwe - 
I, who were cousins. It was undivided family property down to their 
time, and when Maung Kathe died without issue Maung Shwe I 
succeeded and redeemed the land—first samipyan in 1230 and sub- 
sequently the other plots. The redemption of the latter was resisted 
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by Mi Pa, wife of Maung Hmén, on the ground that she was the 
daughter of Maung We, brother of Maung Nyein, but Maung Shwe- I 
obtained an award and redeemed the land in 1236 for Rs. 208-8-f. 
Then a second reference to Court was made by Mi Pa, who asserted 


that Maung Kathé had left an heir, it was directed thit the alleged 
heir should be brought forward ina month, and Maung Win, grand-. 


son of Mi Pa, went to fetch her from Mandalay; but though plaintiff 
was thus aware of what was going on she neither came nor made any 
- kind of opposition or interference. About 1239 one Maung Tha 
Saung came and said he was Mi Mén’s husband. He was bidden to 


bring her if she was the heir, but he went back from Yesagyo,and 


never returned till now, when the suit has been brought. 
When Maung Kathé died over 30 years ago only Maung Shwe I 
and Maung Shwe Thi looked after and buried him and shared the 
roperty, and the plaintiff never came forward as his daughter. and 
eir and shared in the distribution. - ; 
The defendant objected that the land was not mortgaged to her or 
her grandfather either by plaintiff or Maung Kath? and that there was 
no ground for an action of redemption; she pleaded that plaintiff was 


not Maung Kathé’s daughter and ‘heir, and that if she were her | 


abstention from opposition and interference, although she had full 
knowledge of the circumstances, for upwards of 18 years, was a bar 
to her suit both under the Limitation Act, Articles 123, 142, and 144, 
and under the Buddhist DAammathats. Pe : 
The Court of First Instance drew issues whether the land was the 
undivided family property of Maung Kathé and Maung Shive J, 


Mr Méxn 


v 
Mi Suwe Ma, 


whether plaintiff was Maung Kathé’s heir, whether the redemption ~ 


money should be Rs. 219 or Rs. 288, and whether. the plaintiff was 
entitled by law to redeem the land. _ 

The Court found that the land was not proved to be joint property, 
that plaintiff was Maung Kathe’s heir, and that the suit was aot 
barred by imitation, and gave plaintiff a decree for redemption on 
payment of Rs. 288-3-o. 


The Subdivisional Cou;t in appeal said: ‘There is no evidence . 
whatever produced to show the property was divided as stated by 


Mi Mon, The proof that Mi M6n was Maung Kathe’s daughter merely 
relies (?) on the fact that Maung Kathé’s wife had said Mi M6n_ was 
her daughter. Furthermore, if the lands in dispute were the property 
_of Maung Kathé I consider that Mi M6nis barred by limitation as 
she has left Mi Shwe Ma, who had no right whatever to the land, to 
remain in undisturbed possession for 13. years.” The decree of the 
Lower Court was accordingly re: ersed. 

’ The plaintiff in applyin:: for revision of the: Appellate Court’s 
decree puts forward the grounds that that Court should have 
held that she was Maung Kathé’s daughter; that it ought to have 
held that in Upper Burma there is no presumption that property in 
the possession of any heir is undivided, and as such that the bur- 
then of proof of possession as an undivided family is upon the person 


Mr Méw 
uv. 
Mi Sawe Ma,: 
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that alleges it ; that it ought to have held that the fact of mortgage 
by Maung Kathé solely raised the presumption that the ‘land was his 
property and was his share ; that the mere fact of: redemption by Mi 
Shwe Ma, the defendant, from the: mortgagee gave her no possession 
adverse to that of the plaintiff, the mortgagor’s representative, who has 
sixty years from the date of the mortgage within which to sue for 
redemption, so that the finding that the suit, is barred by limitation is 
erroneous, and cannot be sustained; and that it ought to have been 
held that Ma Shwe Ma stood in the mortgagee’s shoes and could not 
plead adverse possession. : 

Inregard to the first point the evidence is exceedingly weak. The 
plaintiff's age is now 36. She says Maung Kathé and her mother Ma 
Wa were divorced when she was. a year old. Maung Po, who is the 
son of a sister of Ma Wa, says the plaintiff is the -daughter of Maung 
Kath, but as his present:age is only 48, he must have been a mere 
boy when Maung Kathé and Ma Wa were together. Maung Saung, 
the plaintiff’s husband, another witness, is now 40, so that he was 
merely an infant at the time. He can, of course, only speak from 
hearsay. The only other witness is Maung Gyaing, a distant cousin 
of Maung Kathe, who says that Maung Kathé, when they went ahout. 


-together on business, told him that he had a daughter; but he never 


went with him to Ma Mén’s house. This witness’s father, Maung 
Shwe Thi, hada transaction with Maung Saung. about taking some 
of Maung Kathé’s property to cover the funeral expenses. The 


‘effect of this evidence, feeble -as it-is in itself, is further impaired by 


the inferences from attendant circumstances. Maung Kathé belonged 
to Yesagyo, while Ma Wa and her daughter, the plaintiff, lived in 
Amarapura, Excepting Maung Gyaing, who is not a near relative, 
there is no member of Maung Kathé’s family to speak tocany mar- 


. Yiage or the birth of a child. Maung Kathé died before the Myingun 


rebellion, or upwards of some 26 years ago, and the plaintiff has deferred 
asserting her claims till now, while at the time of her alleged father's 
death there was no communication between her and her mother. and 
his family. -After her father’s death, when a dispute took place about 
the property, nothing was known of her existence in the first in- 
stance, and afterwards, when she was challenged to come forward, she. 
did not venture to do so. Her mother, who could: have given the 
best evidence in the case, died in 1247, and she has waited seven 


~ years longer before bringing her suit. I should therefore not be pre- 


pared to find that the Lower Appellate Court has come to a wrong 


‘conclusion as to the plaintiff’s failure to establish her status. - 


The case might be disposed of on this point, but by desire of the 


~Court-the other points raised have been argued out, and the learned 


Advocate for plaintiff has been at much pains to support his conten- 


‘ tion that plaintiff, supposing her to be the heir of Maung Kathé, would 


‘be entitled ‘to recover the land in dispute from the defendant as a_ 


mortgage. 
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Two pyatsas, or awards, have been produced regarding the struggle 
for part of theland between Maung Shwe I, defendant’s grandfather, 
and Ma Pa, wife of Maung Hmén, thé mortgagee. They have not 
been distinctly proved, which was perhaps the fault of the Court of 
First Instance, but they do not seem to have been disputed, and there 
ig some other evidence on the subject. On the materials the Court 
of Fist Instance was probably right in considering that the land was 
not shown to be undivided ancestral property, and that Maung 
‘Shwe I redeemed it as the nearest apparent relative and the heir of 
Maung Katht. As Maung Kathé had mortgaged it in his own name, 
and there was nothing to indicate that he was acting for any one 
but himself, the presumption would be that he was dealing with his 
own property, and not with an undivided estate. 

The learned Advocate of the plaintiff has argued that the redemp- 
tion of the land by defendant was not adverse to plaintiff; the de- 
fendant is in the position of an assignee of the mortgagee; the right 
of the mortgagor is not assailed; the defendant has merely taken the 
rights of the mortgagee ; and her position is similar to that of a co- 
mortgagor redeeming. : « 

The authorities referred to are Macpherson’s Law of Mortgages 
{seventh edition), pages 361, 362, 366, and 290, and the cases report- 
ed at pages 137, 3 Madras High Court Reports; 655, 1 Allahabad; 
226, 2 Madras, I. L. R.; 397, 2 Sutherland’s Privy Council Reports, 
and 61, Volume 3 of the same; 353, 15 Weekly Reporter; 416, 11 
Madras; 423, 11 Allahabad ; and.279, 14 Bombay, I. L. R. e 

Some of these references relate to. the purchase of immoveable 
property from a mortgagee for valuable consideration, and Article 
134 of the second schedule of the Limitation Act has been mentioned 
as the only provision which reduces the period of 60 years allowed 
for the redemption of a mortgage. If the transaction in the present 
instance, could be treated as a purchase from the mortgagee the suit 
would apparently be barred:under Article 134 as the purchase was 
undoubtedly for valuable consideration. In the Limitation Act now 
in force, the words “in good faith” which occurred in the former Act 
do not appear, but in any case the transaction seems to have been 
in good faith as it was carried out with metice-to the plaintiff, whose 
right to redeem was contested and who failed to assert it. 

. The other cases cited relate to attempts of the mortgagee to set up 
adverse title or acts on his part not binding on the mortgagor and to 
the effect of redemption by a co-mortgagor and none of them seems 
_ to be’ particularly relevant. Redemption by a co-mortgagor even 
’ ‘may coristitute advetse possession according’ to circumstances. As 


obseryed in the case quoted from the Madras Reports, 11, 416, Mot- 


‘din v. Oothamungannt, where there was a redemption by one of two 
co-mortgagors :' “The possession arising from such redemption is 
‘then referable to the first mortgage, so far as the respondent’s inter- 
‘Cest in the property is concerned, in the absence of distinct evidence 
‘to show that it was acquired or retained with an assertion of adyerse 
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title and thereby became hostile to the respondent’s claim”; and the 
Court then proceeded to consider the evidence of adverse title. 

Now in the present instance the plaintiff's own witness, Maung Win, 
proves that when the contest took place between his grandmother Ma 
Pa, the mortgagee, and Maung Shwe I, defendant’s grandfather, about 
the redemption of the Jand, he went and called the plaintiff, who would - 
not come but sent a letter to prohibit the redemption, which he gave 
to the Kéxz or Judge. It is immaterial whether Maung Shwe I was al- 
lowed to redeem the land in the character of heir of Maung Katha. er 
in that of representative of a joint estate. The plaintiff is not suing 
fora share of a joint estate but for property claimed as separate. In 
either character Maung Shwe I when he redcemed the Jand took pos- 
session of it. in opposition to the plaintiff's title as representative of the 
mortgagor. His possession was of the same nature as that now sought 
by the plaintiff, and the two interests claimed were inconsistent. 

” The'discharge of the mortgage debts extinguished the two mort- 
gages, and did not, | think, as urged for the plaintiff, merely operate 
to carry over the morigages from the original mortgagees to. the 
defendant. . ere 

~ When a co-mortgagor redeems he, strictly speaking, redeems only 
his own share, but he takés over the shares of his co-mortgagors at the 
same time, as he is obliged to pay the whole of the mortgage-debt 
before he can get back any part of the property. The shares of his 
co-mortgagors then remain with him under mortgage. But here there 
was no question of the redemption of any shares, but only of the whole 
property in the sole interest of defendant’s predecessor, in title, and 
there.can'be no doubt that the mortgages were put an end to when they 
were redeemed and that adverse possession hegan from that time. 

The plaintiff has not even made the representatives of the mortgagees 
parties to the suit, which is properly an action to recover possession of ~ 
land and not for the redemption of a mortgage at all. The High 
Court‘of, Madras has pointed out in the cast of Amun v. Ramakéshua 
Sastri,* already mentioned, that the mortgagor's interest can be in- 
vaded though he is entitled only to the equity of redemption, and that 
there are cases in which the rights and interest of the mortgagor and 
mortgagee are equally invadéd; for example, when under a sale for 
arrears of revenue a purchaser acquires possession and _ thencefor- 
ward holds adversely both to the mortgagor and mortgagee. In such 
a case the mortgagor's remedy does not lie in a suit ior redemption, as 
there’is ‘neither privity of- contract nor unity of possession, but ina 
suit’for the recovery of the interest from which he has been ousted. 
Here'the defendant has exercised the right of redemption claimed‘ by 
the’ plaintiff and has dispossessed both mortgagee and mortgagor, and 
as this was done upwards of 12 years ago the plaintiff's Suit is barred by 


~ fimitation either under Article 142 or 144 of the second schedule of the 
‘Limitation Act. The plaintiff's suit thus fails‘on the issue both. of fact 


and of law and was rightly dismissed by the Lower Appellate Court, 
* The application for revision is accordingly dismissed with costs. 


*1,L Ry 2 Mad., 226, 
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ng Yin Nyo. Of cour-e, the burthen of proof was 
on the plainiiffs, if they wanted to disturb defendant’s po<sessinn, 

The defendant admitted that tte plaintiffs’ were descendants of the 
same common ancester as himself but this is a different thing from 
admitting tha! they are co-heirs having a claim to the land. 

The caso has not been tried satisfactorily, and it is impossible to 
tell with cevlaipty how ccrtain.matters stand. 

Bui it js clear that the starting-point mast be very remote when 
the plaintiffs have to refer back Lo the common gveat-great-grandfather 
far Uke origina} ownership of the property. Po Yin Nyo must ap- 
parcntiy bh ve died upwards of a hundred years ayo, 

i this land is claimed. as it seems to be, as the inheritance left by 
Po- Yin “yo, then apparently the piaint ff: are not entitled to the 
whole of it, but only to a share of it along with derendant. If it 
descended separately beyond Maung Yin \yo, then, according to the 
firs’ witness, Maung Shwe So, it became the share of Maung Mvat 
Tha A\ung and Maung Ban, two of the -ons of Maung Yin Nyo, and 
the tivst yl intiff alone, as th: descendaw of \ auns Mvat Tha Aung, 
would nol he entitled to sue for the whole of the land.. But, a. this 
witness is only 5 years old, he could, ci course, have no personal 
knowldye «f the facts and must be sp aking from hearsay. 

Certain laud was mottgaged to defendant’s uncle Maung Kaing, 
but itis the very point in question whether the land now claimed was 
part of it. It seems incredible that it should be so, because this land 
was redeemed in 1250, and if the land in suit had been part of the 
mortgaged land and had not been given back, it would, of course, have 
been asked for at once, But if it were part of the mortgaged land, 
then the cause of action would be that cf the mortgagors, and there 
is nothing to show that the plaintiffs represent them. One of the 
mortgagors is said by the parties to be still alive. hy 

It would have been better if these various points had been brought 
out and cleared up in the Court of First'Instance. But lam unwilling 
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to.send the case back if it canbe helped, and I think itis not really 
necessary.. The plaintiffs have not shown, nor attempted to show, 
nor alleged even in any distinct form, possession or enjoyment of the 
land claimed withia twelve years of the date of suit, and without proof 
to such effect the suit must be barred by limitation. The suit is 
altogether bad as it has been brought and as it stands, and deserves 
to ‘be thrown out. ; 

I therefore reverse the decree of the Courts below and dismiss the 
suit with costs in all Courts, oo 
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Limitation—-142, 14d. 
Before G. D. Burgess, Esg., C81. 
MI VAN vw. NGA TAIE awn NGA ON, 
Mortgage—-Evidence—Limitation. 

RMottgase—Presiimiption fiom edrtission by allégéd morteagee of alleged mort- 
Pavor’s original. ownership of laid- Presumption ic Upper burma in favour of 
thiirtgaze or rétérition of right of re-purchasé arid against. cut-artd-out sale of land 
= Burderi of proof. 
_ Held—thai firesuinptions of the kind stated above are insufficient of themselves 
to éstablish, A morigage, and to shift the burden. of proof. and overcome the 
général préesixinption from long possession, as. against-plain. language indicating 
an absolute (ransler ard the absence of interference or claim on the part of the 
original owner or his descendants for 19 years. 

THE original suit was for redemption of a mortgage. The Court of 
_ First listahée and the Lower Appellate Court have concurred in 

findirig 4: ainst the mortgage and in dismissing the. suit. The plaintiff 
has now come up in revision. Little relianre is placed on the direct 
evidence which is no doubt of the weakest kind: It consists almost 
solely of a statement. about a deed of mortgage of the land being seen 
by the Daing Save, or clerk of the circle, when the thugyi of the 
“circle called in al! instruments relating to the mortgage of land by the 
people. Obviously such evidence is very easy to manufacture and 
must be worthless without corroboration, The mortgage deed would 
according to custom be with the mortgagee, but it is usua! to keep a 
duplicaié, and at any rate mortgages are made in the presence of 
witwesses and the transaction cap be proved in: the absence of the 
document by the persons who were présent when it was written, 
Being urable to produce such evidence the plaintiff depends upon the 
adimissions of the defendant Maung Taik’s predecessor in title, Maung 
Kin, arid upon the presumptions of the case. This. is not the first suit 
that has been brought te recover the land. The wife and son of one 
Maung Kyun previously sued:forit. According te the genealogical 
table drawn up by the Lower Appellate-Court, Maung Kyun.was the 
son of Ma Waing and Ma Waing was the daughter of Maung Kyas 
Tha. At eny rate Maing Kyun was a relative of Maung Kiaw Tha. 
Maung Kyaw Tha was.the original owner of the land and had mort- 
gaged it, and Maung Kun, who seems to- have been related te the 
amily iz another branch, redeemed the land from the mortgagees. 
This led to ‘litigation. between Maung Kyun and- Maung Kun, thé 
result of which was that the land remained: with Maung Kun. This 
took place.in. 1236, or about. 19 years ago, and the deferidant. Maung 
Taik, M : 

and the.bar of limitation. 








The decision inthe.case. i i2g6-turned spon the régiirement: that’ 


Maung Po, son of Maung Kyaw Tha; should be produceg-gp/the proper 
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person entitled to the right of the redemption. The present plaintiff 
is the daughter of Maung Po. | he following translation has been made 
of the decision given in 1236 BLE :— : 

“In the matter of Nga Kyun, Nga Chan Aung and Bawywa Thegyi Thamanta 
Pyanchi:—F rom the deed (put in by) Nga Kyun in accordance with the lepetsa 
kauk-chet (it is seen) that in the year 1172 B.E Nga Kyaw Tha mortgaged pad y- 
land yielding abou’ ',000 baskets to’ Thwethaukgy! Nya Wet and _ his wife for 
Rs, 192*8-0; according to the deed of 1272 B.E:{put in) by tiawywa Thogyi Tha- 
manta Pyanchi; that Nga Aung Nyo, the Bawywa Thugyi, his son Nga Myat 
U, and the Kyédangyzs have, in the year 1173 or 1174, again mortgaged the paddy- 
land which had previ usly been mortgaged by Nga Kyaw Thain crder-to pay 
the revenue for the said land. It is found that the p+ddy-land tn suit, said to have 
yielded about 1.000 baskets of paddy, belonged toNga Kyaw Tha. It is also 
‘clear from the statements of both sides, as well as from the dccuments put in by 
them, that the said paddy-land was not their bobadaing land, but that the purpose 
of the Bawya Thugyi Nga Aung Nyo, Nga Myat U, his son, ard the Kyedan- 
gyis in mortgaging the same was to pay up the tax for and.on behalf of the tax- 
payer of their vilage and owner who mortgaged it. But Bawywa Thugyi Tha- 
manta Pyanchi stated that though the land is not his lebaboing, he has, withthe . 
permission of Nga Po, son of Nga Kyaw Tha, the owner and . riginal mortyagor 
of the said land, redeemed it, and that the stid Nga Po is still alive. According . 
to his stat: ment let the Bawywa Thugyi Phamanta Pyanchi bring befcre, this 
arbitration board the saié Nga Po, son of the owner Nga Kyaw Tha, who: or‘gi- 
naily mortgaged itto Nga Wet and his wife, Ma U Hila. :fhe can preduce 
and deliver up the said Nga Po, son of Nga Kyaw Tha, the original mortgagor, 
Nea Kyun, has no right to clvim redemption (of the land) from Bawywa Thuzyi,e 
and the right lies with Nga Po if he is an heir. - ; 


“ In case he fails to comply. with the ordi within a month, the said Nga Kyun, - 


sen of Nga San Pyi, who ts the son of Nga A! hwé, the brother of Nga Taw Gyi, - 


the father of Nga Kyaw Tha, who is said to be the original mortgagor may, on 
payment of 350 ¢écals and 3 mus of Ywetni silver, redeem it from Kawywa | hu- 
gyi in accordance with the terms of the deed put in by him. With respect to ihe 
excess amount of mortgaye-money alleged by Nga Kyun, he is atrliberty to seitlé 
it with Nga Chan Aung, who is an heir of the mortgagee, Mi Hla U, Each party 
to bear its cwn costs. - : : - a ee 
“ Kauk-chet passed by Maha Minhla Raja, Wun of foungoo and Yamethin, 
on the oth Jazan of Nayé 1236 B.&. inthe presence of Maung Turi Mun, autho- 
rized agent of Rawyva Thugyi Thamanta Pyanchi, Nea Kun and’ Nga Chan 


' Aung, who all ate /etpet. Letpet server Asaung Kaing Nya Shwe Aung.” 


The Bawywa Thugyj m ntioned in this decision is Maung Kun. It 
is said that Maung Po was produced accord‘nglv and an instrument is 
filed by the defence purporting to convey Maung Po’s claims to Maung 
Kun. . ae: ‘ eet 
‘. In the previous suit by Nga Kyun’s wi'ow and son it seems to have 


‘been suggested that the Nga Po brought forward was a fictitious pars 


‘son, and in the present case diubts are thrown on plaintiff's being the ° 


‘daughter of Nga Po, and there is hardly anything to show ‘she is, but 


this point’ has not distinctly. been put in issue in the Court of First. 
Instancé.. _Whoever. Nga Po was, the evidence certainiy goes to show 


“that ke made an arrangement with Maung Kun by which the latter. 
-was allowed to keep the land. and a docum nt: purporting” to be that 


drawn. up-on-the.occasion is produced,...The date of this document is - 
later than; that of, the dtcision, whertas it would appear ‘that -the- 
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arrangement with Nga Po was pleaded before the decision was given. 
But it might very well happen that if \ga Po was produced after the 
decision a formal document might be prepared betwéen him and Maung 
Kun in witness of the transaction, and perhay:s something might be 
paid in consideration for it. Ihe document has been thus trans- 
! 

lated— 

“ On the sec-nd Libyigyaw of Wazo, 1236 Buddhist Era, Nga Po represented to 
the Bawywa Thugy: U Kun that: hi. father, U Ky w Tha, had mortgay:d the 
paddy-land calied tégyigéx, yielding about 1,00 baskets of paddy, and asked him 
to redeem and pay the amount it was mortgaged for as menticned in the deed-and 
work the same. Accordingly the said U Kun redeemed the said paddy-land from 
Nga Chan Aung, an heir of Wunkadaw Shin Min U,on payment of Ks. 710. 
Bawywa Thugyi U Kun has also been put to the expense of litigation, namely, 
Rs. 1.0 in connection with the suit breught by Nga Kyun and Nga Chan Aung 
jointly in the Myo-yén; the amount paid by him in redeeming it was Rs. 1703 the 
amount subsequently taken by Nga Fo on theland «as Rs. :oo, amounting tm all 
to Rs. 96... When payment therefore was demanded from Nga Fo he expressed’ 
his unwillingness to redeem it, and asked the said U Kun to act as successor on his 
behalf to the land. Accordingly thé said U Kun accepted the transfer of the right 
to the paddy-land called tégyigén, yielding about 1,000 baskets of paddy, and 


paid Ks, 200 more to the said-Nga Poonthe land. Amount paid by U Kun.-to’ 
Nga \ han Aung for redeeming the said tégyigén land, Rs, 710; amount .of first’ 
a 6 


vance made to the said Na Po, Rs. 1003 amount incurred in litigation with 
Nga Kyun inconnection with the land, Rs. 1503 amount subsequently advanced 
to Nea Po, Rs. 200, For and in consideration of these sumsthe said U' Kun is 
asked io become successor to the iand’ .andenjoy the same, and acc idingly this 
deed of transfer is ex-cuted by Nya Poin favour of U Kun in the presence of 
‘Ko siot, Writer and cmp ser, Maung ‘thiri, Fees paid by U Kun, Ro», 5.” 


It is objected in revision that this transfer, if genuine, is void for want 


of consideration, but there seems to be good consideration on the face. 


of the deed, and, even if that. were not so, such an o jection could not 
prevail after 19 years’ posse-sion of the land under it. 
It is also argucd that the g-neral jxesumption is in favour of .mort- 
gage or the retention of a right of re-purchase and against absolute 
sale, When a transaction is open toa constru tion of that kind, no 
doubt the tendency is in favour of an equity of recovery, but it is ne- 
cessa y in the first pl ce to see what isthe plain m:aning of the words 
usvd and to follow them ift ere s no ambiguity., The..conduct of the 
parties after the transaction: has also to be taken” into consid _-ration.. 
Here the language of the instrument is quite plain, and: the fact that 
19 years havz‘been allow:d to elapse wichout any d:mand on the per- 
son in possession, or assertion of right on the ;.art of the pzrson out 
of ; ossession, or other interfzrence with the existing title to the land, 


is tolerably conclusive as to the intention of the partu-s being, so far as _ 


the deed. is concerned, to make an out-and out transfer of proprietor- 
ship: *  * = 
it has, however, been further contended in revision that the trans- 
fer allzged -by-the defence has not been proved and that the burden 
of proof is on the defence. : 
There is some proof of the transaction, but no doubt the. circum- 
stances of the case aud the document itself are suspicious, and no great 


Mr Yay 
U. 
Nea Tax. 


Mr. Yaw 
rege 
Nea. Tats. 


aba UPPER BURMA RULINGS. — [1894 


ce ae A eee Whe be tone ten te in aime nem rin ee ee eT 


Liini 








tation=<£ 43, 146 








confidence cai bé-felt in ch@ story- for the défencé. But is if tecés 
ity fot thé défencé to. pfove how the land was obtained? ‘There has 
bééti :g Yeats" unifiterrupted possession, and according to the ordinary 
file itis for-thé plaintilf' to prove a title to disposséss. ‘The title set 
up is a mort#agé which is denied and has not beén proved. If the 
iginal mortgage is relied on the date is taken back to 1172, oF 83 

anid? fhe suit ig batred by the period of sixty years’ linyta- 
 S6ught to. make the daté 1236.i: must be showa that there 
was; a, mortgage: at that time and that the defendant: Mauag Taik. is 
motigagee, ‘The period: of sixty years.under Article 148, Schedule If 
of' the. Limitation: Act, is allowed only against 2 mottyagee. Using 
WOTUSs in: thes plait, ordindry meaning it is manifest that the trans- 
action. of, 1236.was not, a,tiansfer of 4, mortgage, but, as it is call d, a 
redemption. of. the mortgage, that:is, a putting an. end to the mortgage, 
and: that this- was.dote-by Maung Kun on lis own’account.and not on . 










Behalf: of Hitnself- and co-mortgagois. is shown by the in-titution of 
proceedings. agpinet him by Nga Kyun, as representaive of the 
mortgagor,.. Whin. Nga Po. came in, whether the redemption was 


effected:by-him-dr Maung Kun, the effect was the same, that 1s, the 
fiitrtzapé Was put an end-to, and the land became either Nga Po's or 
jung, Kun’s for. the time being. It.is now in ‘posséssion of Maung 





. Kun‘s, descendant, and the possession. has continued for 19 years. 


‘The ordinary rile.consequently. applies. The admission that the land 
was Nga. Po's-dt one time is not sufficient to shift the burden of proof, . 
It.is:nat:fok the defence to: prove how po-session was come by, but. for 
the.plaintiff to prove. that Nga Po: gave over possession. by way of 
mortgage. ‘The local: presumption in. favour of mortgage is not enough. 
to overcome the general presumption of law from long possession. 

. One testiof:adve sé possession. is whether the possession of the de- 
fendant:is-ofithe same nature as the- possession sought by: the plaintiff, 


. and thefe.cat be no doubt: that this is so here. The: plaintiff has failed 


to; establish a: martgagé.and to prove that the defendants are mort- 
gagees;. and: the: possession: of the defendants. must be considered. ad-. 
verse; possession, and ,as it has. lasted for upwards of 12 years. a suit 





for- tecovery-of: the. land by: plaintitt-is barred‘ by limitation, arid a:yood 
titlé to.the:-land;has been acquired:on their part. The application. for 





' revision is:dismissed wiih costs, 
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Before G. D. Burgess, Esq., CSL. 
MAUNG KAING v. MAUNG TOK, 
Suit for recovery of possession of land of which possession has been Lost. 


The plaintiff Nga Ték sued the defendants San Daik and Nga Kaing for the 
redemption of certain.land:on payment :f the mortgage-debt -of Rs, 3160, for which 
his grandmother Ma So Ya made a mortgage of the.land to Sen Daik in "1239 

3.E. Litigation took place between Nga Kaing and San Daik before a Koa ; OF 
local official arbitrator or judge, and in 1240 San ‘Daik had‘t> give up the ‘Yad 
Miata 8 ee a ee ee ae 

Originally the land, or’at least part:of it, had belonged to the predecessor of Nea 
‘Kaing, who had mortgaged it tothe predecessor of Ma ‘So vat ee 

, It was found that Ma ‘So Ya was probably aware ‘of'therecovery of the ‘landby 
Nga Kaing, bat whether shé was-or not it washeld that Nga Kaing redovered ‘the 
land in dispute from San Daik, not in the same interest of mortgagee, but in the 
adverse interest of original mortgagor or other. owner, and that consequently the 
Suit was barred by the limitation of t2 years, and the plaintiff was not ‘entitled ‘to 
succeed in the present cause of action so far as Nga Kaing was concerned.“ "™ 

Reference -—Uppee Burma Rulings*t892—96, 11, p. 502. < 

_ THe plaintiff Nga Ték has sued the defendants Nga San Datk and 
Nga Kaing for the ‘redemption of certain land on pay‘nent of the ‘mort- 
ge-debt of Rs. 200, for which his grandmother Ma So Ya made a 
mortgage of the land to San ‘Daik in 1239 BE. ‘Litigation tovk ‘piace 
betweeh Nga Kainig and Nga San Daik'before aX@u, or local official 
arbitrator or judge, and in 1240 San Daik had to give up the dand. to 

ape ‘ . ct 


Nga Kaing. 
The prcceedings are full of statements which are merely hearsay, 
and it is often difficult to tell when a witness is speaking from ibis own 
knowledge and when he is only repeating what he has ‘heatd ¢rom others, 
Evidence to prove the documents:on the record has also not been taken: 
with sufficient distinctness. The Court of First Instance states, how- 
ever, that the document purporting to be the award of the Kéz twas 
admitted by both parties. | ; ; 
The principal facts about which there can be no doubt may probably 
_be picked out sufficiently for the disposal of the case. fo COE 
gan Daik. is no longer concerned in these proceedings, so that it is 
unnecessary to consider whether the claim against him as mortgagee 
should stand or not. Deane me 
' The ony question in the case for determination substantially is 
whether Nea Kaing, in taking over the land from San Daik, iput dim- 
self in a position equivalent to San Daik’s or in a different position, 
_ Which was adverse to the plaintiff’s predecessor Ma So Ya's 4itle. “If 
Néa-Kaing’s position does not differ materially from San Daik's, then, 
Vga Ték,'as grandson and heir of the mortgagor Ma So Ya, ‘can redtein 






Civil Reviston 
No. 29 of 
1595. 


—_—me 8 


Maree Kaiwe 


oe 
Mavune Tox. 


514 UPPER BURMA RULINGS. {1892— 





Limitation—142, 144, 





the land as a mortgage, and there is no bar of limitation. If, on the 
other hand, Nga Kain2’s poss: s-ion in 1240 was adverse, and this suit 
is to be treated as a suit for recovey of po-s ssi-n of land of which 
possession has been I:st then the sui i. oarre.i by the twelve years’ 
rule of ‘imitatron whether Article :42 or :44 of the secon schevule of 
the Limivation Act is applied. 
- A case resem! ling this in some respects is discuss d in’ Circular 
No. 37 of 1893,* but the two cascs are not quite on all fours. i 

In the earlier case it was held that the int-rest of the defendant’s 
predecessor who had redeemed the mortgage was inconsistent with 
that of thé plaintiff, and the same ru'e of de ‘ision woud be applicable 
here if the interests were inconsistent, Wheth r they were or not is 
mostly a ques:ion of fact. After mortgaging the land.to San Daik, Ma . 
So. Ya'left the neighbourhood. The evidence ten.s to show that Nga 
Kaing’s.claim to the land prevailed over San Daik’s because Nga Kaing 
was nearer of kin than San Daik to the original owner. The original 
owner was Ma Ya or Ma Mé Ya, or she and her husband Po Win to- 
gether, and Nga Kaing through his wife represented, along with Nga 
Kala, his wife’s uncle, who was assoggated with him in the action be- 


- fore the Kén, Ma Gyan Sén, daughter of Po Win and Ma Ya 


_Now, Ma So. Ya-was the adopted daughter of Nga Yan.. the son of 
Ma Gyan Bén, sistér of Ma Gyan S6n, and the ' uum dispuic uso 
been mortgage’l by Po Win to hice i..zhter Ma Gyan Bon. This 
is certain with regard *.. =t ieast a portion of the land. because the _ 
uiurtgage by Fo Win is mentioned in the document produced by plain- 
tiff himself as the mortgage deed to San Daik. Under these circum- 
stances, the question is whether Nga Kaing, in compelling San- Daik 
to give up the land tohim, was asserting a sort of. preémptive or 
preferential claim to hold, the land instead ‘of him but in the same 
character and on the same terms, or whether he was v r-wully, a-serting 
at the samé time a claim against Ma So Ya as well to hold the tand.-in 
preference to her. 

The mortgage by Po, Win of at least some of the land to his own 
dtughter seems to imply the existence of some kind of interest distinct 
from the interest which all his children wou'd have in the land if it had 
been joint family property. 

It seems to be clear likewise that the effect of the recovery of the 
land from San Paik was thé same as if there had been redemption of 
the mortgage made by Po Win to Ma Gyan Bén, that is to say, -the 
representatives of Ma-Gyan Sén, Nga Kula, and Nga Kaing put them- 
selves in the-position‘of the. representatives of the original mortgagor 


Po Win. , 

‘The mortgage of the land to San Daik by-MaSo-Ya-may indeed be _ 
treated from the point. of view of an assignment or transfer of the 
original mortgage of Po Win from the original mortgagee Ma Gyan. 
B6n to a new mortgagee San Daik. In whichever way it is looked at, ' 
the effect of the trarisaction was apparently to put an end to Ma So 


* Page soz. 
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Ya’s original title as mortgagee of the land, and consequently to create 
an incoasistent and contrary interest in the land on the part of Nga 
Kaing. 

That this was recognized to be the effect at the time is manifest 
from the evidence of San Daik, who has been called as a witness by 
plaintiff himself, San Daik states that he sent Nga Tu, a perso: whe 
seems to have had something te do with looking after the land, to 





report to Ma So Ya the way in which ke had been forced to surrender 
the land to Nga Kaing. 

There axe contradictory stalements as to whether Ma So Ya ever 
came back to the neighbourhood or not, but from the whole evidence 
it is clear beyond reasonable doubi that she must have done so, at least 
in 1244 on the occasion of a mortgage of somé property of hers to one 
Nga Po. Whether she did so or uot, however, it is quite impossible 
to holieve that she could have becn ignorant wherever she was of what 
had taken place. The thing was not done in a corner, but openly in 
what say be called a Court of justice and everyone knew of it, and the 
news could not but reach Ma So Ya, Her abstention from action and 
the delay of 16 years in waiting. to bring the suit after her death are 
very significant circumstances. é 

The construction to be put upon the facts then is that the defendant 
Nga Kaing recovered the land iu dispute from San Daik not in the same 
interest of mortgagee, but in the adverse interest of original mortgagor 
or other owner, and that consequently the plaintiff is not entitled to 
succeed in the present cause of action, so far as the defendant Nga 
Kaing is concerned. : : aes 

The decrec ofthe Lower Appeliate Court is reversed and that of the 
Court of Iirst Instance restored in regard to applicant, and the re- 
spondent-plzintiff will pay applicant’s costs throughout. 


Maune Karine 


uw, 
Maune Tox; 
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Civil Revision Before G. D. Burgess, Esq. €.8.1. 
Mo 38 of MAUNG KYA MYAING 2. MAUNG PE. 


faa _ Mortgage— Redemption-——Separate claim set up by one member of family to 
evade estoppel by conduct of co-heirs. : 

The period ¢f:sixty years allowed for redemption of a mortgage is for a Suit 
against a mortgagee, and it must be clearly shown that there was a mortgage and 
that the person sued is mortgagee. 


’ THE main difficulty about this case is caused by the way in which 
it has been brought and tried. 

The real cause of action is wrapped up, purposely most likely, in 
a prolix plaint which, however, takes the form of a plaint in a suit for 
redemption. 

dt states that the land claimed was the separate share of plaintiff’s 
mother, Ma On, who died and lett him with his grandmother, Ma Yit, 
who, with his permission, took the land and mortgaged it on an agree- 
ment to redeem and restore it. On ee allegation it would appear 
that if this is a suit for redemption of 4 mortgage, there was no cause 
of action by plaintiff, but only by Ma Yit’s representative, as mort- 
gagor against the mortgagee though he would have a cause of action 
perhaps against her representatives for the recovery of the land. 

Putting. aside this point, however, there is the further allegation 
that the land having been mortgaged to Maung San Shun (called 
Myat Shun by Ma Bo Di), the defendant Nga Po and the defendant 
Kya Myaing collusively redeemed it, and it is now in Kya Myaing’s 
possession. , ; 

The plain meaning of this language seems to be that this redemp- 
tion was a wrongful dispossession of the plaintiff, and consequently 
the first question would be, when did the dispossession take’ place if 
the suit gprought to recover the land from a wrong-doer? The date 
is not givén in the plaint as it ought to be, but it is put down by the. 
defence as 1228, and the only evidence on the point, and it has not” 
been contradicted, is to this effect, 

Supposing this to be the state of things, the suit would be barred 
by limitation under Article 142, Schedule II of the Limitation Act, as 
possession was lost about 27 years ago. There is certainly no evi- 
dence of plaintiff's possession of the land within 12 years of suit, or 
indeed: at.all, and whether Article 142 or 144 is applied, his suit 
would fail under the circumstances. er 

On-the other hand, if he relies on a mortgage the plaintiff must of 
course prove the mortgage. a yeh. ef 

‘The. period. of-60-years in Article-148,-Schedule~ Il of the~ Limi- 
tation Act, is allowed only in a suit: against a mortgagee. It must 
therefore be shown that the defendant Kya Myaing is a mortgagee. 

' Of this there is no proof. Ma Bo.Di says the larid was mortgaged © 
by Ma Yit to her father Myat Shun, and was redeemed, but she does 
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not remember by whom it was redeemed, but it was not redeemed by 
the two defendants from her as alleg ged in the plaint. 

The Lower Appellate Court say $ the evidence shows cleat thy that 
respondent's, that is, plaintifl’s, sncestors held the land and it was 
part of the share of his mother. But the mere fact of holding lanc 
in a mortgage-ridden country like this does not necessarily go fox 
much, and besides this was not the point to be proved but how it 
passed into the defendant Kya Myaing’s hands, and as he was in 
possession, that was a point for the plaintiff and not for him to prove. 
Moreover, no reason is given for reliance on the evidence, which 
primd facze is of a worthless character, consisting as it does of the 
statements of plaintiff himself, his aunt Ma Ywet, and his uncle Nga 
Po, Kya Myaing’s co-defendant. Nga Po admittedly received, as 
head representative of the family, Rs. 55 or Rs. 56 to clear off the 
claims of the family to the land, and the date of this transaction is put 
by Kya Myaing in 1239 or 16 years ago. 

This circumstance and the circumstance that the land was mort- 
gaged by Ma Yit, with the absence of independent evidence that 
plaintiff or his mother ever had any rea! concern with the land, are 
hard facts against which the statements of interested relatives cannot 


possibly have any important weight, The plain suggestion from the ~ 


circumstances is that the co-heirs have combined in an attempt to 
recoyer possession of the land which they parted with many years 
ago by putting forward one of the family as the owner in a separate 
right, 


Nga Po cannot remember the date of the receipt of the Rs. 55, but. 


thinks it was after the annexation, but there isnothing to corroborate 
him ox contradict Kya Myaing on the point, and obviously Nga Po’s 
word cannot be trusted. 

It has been argucd that limitation might be saved on account of 
feand undor section 18 of the Limitation Act, but there is no proof of 
his right or tithe haying been concealed from plaintiff by “Fraud. On 
the contrary, Nga Po even states that plaintiff demanded the Rs. 55. 

The only doubt that can be felt in the case is whether it should no 
be remanded tobe properly tried. It should never have been aioe 
ed to go before a Court which was so unfit to enquire into it. But 
the case has once already been remanded for further evidence by 
the Lower Appellate Court, the question of limitation was distinctly 
raised for the defence and was considered by the Lower Appellate 
Court, and it seems probable on the whole that the plaintiff has pro- 
duced all the evidence that he was capable of doing. Under the cir- 
cumstances it ~would doubtless be useless toremand a case of the 
kind for further enquiry. 

The plaintiff has failed to make out any cause of action, and the 
suit is barred by limitation in whatever Shape it is taken. 

The decree of the Lower Court is reversed, and the plaintiff’ S$ suit 
is dismissed with costs throughout. 


Maunre Kra 
Mvyaine 


Ww. 
Maune Ps, 


Civil Revision 
No. 119 of 
7893. 


— 
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Before G. D. Burgess, Esq, ¢.8.t.° 
MAUNG AUNG BAN anp MAUNG TAIK v, MAUNG MO. 
Adverse possession for upwards of twelve years. 
Claim to share of family estate—Effect of Jand passing from one branch, of 


family to another—Presumption of adverse possession from long continued separate 
possession and devise of property to stranger in blood— Burden of proof—Need 


. of showing.some kind of possession or enjoyment within twelve years of suit. 


THIS case was originally thrown out by the Lower Appellate Court 
as barred by limitation on the ground that adverse possession for over 
12 years had been admitted in the plaint. This decree was passed 
without allowing the Court of First Instance to conclude the trial or 
give judgment. It was therefore necessary to set aside that decree 
in this Court, and in doing so it was pointed 6ut that an issue as to 
adverse possession and limitation would have to be clearly raised and 
decided. : 


The Court of First Instance appears, however, to have overlooked 
this requirement and to have disposed of the case as it stood. - 

The Court of First Instance has given the plaintiffs a decree which 
the Lower Appellate Court has reversed on the grounds. of adverse 
possession and limitation, and the appellate decree is now under 
revision, The Lower Appellate Court has reviewed the case fully in 
considering the question of advérse possession, but naturally neither 
party is now willing to face an unfayourable decision, which would be 
final, without having had an opportunity of producing evidence on a 
point to which the attention of neither was directed by the issues set. 
down for trial. 


The case will therefore have to be sent back in order that this- 
opportunity may be given, , 

' Before this is done, however, it is desirable to clear the ground as 
far as possible with the aid of the materials already provided and to 
indicate exactly to what points further enquiry must be confined, 

If the suit were. taken strictly according to the plaint, it could not 
be sustained because the claim is ‘therein based on the assertion that 
the property is the undivided estate of Maung Ngé, whereas the case 
set up: by the plaintifis when they came to be examined was different. 


' According to the statement of the second, plaintiff Maung ‘Taik the 


estate helonged not to Maung Negé alone but tohim and his brother ; 
Maung Tha Ban Aung jointly. Maung Taik claims under Maung 


Tha Ban Aung, and the other plaintiff Maung Aung Ban under Maung © 


Ngé. Maung Ngé'is said to have had four children and heits—Ma 


_U;.Maung K6n, Maung E, and MaSa. Maung Aung Ban is the son*_ 


of Ma U. : 





* Should be grandson. 
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The estate has descended from Maung E to Maung Ku and to 
Maung Ku’s son, Maung Mo; the defendant. 

Mauny Taik states that the land was made over to Maung E to 
work in his turn, and the witnesses for plaintiffs speak of Maung E 
getting it as co-heir, Maung Eis shown to have died in 1228 B.E. 
Between 1233 and 1237 there was litigation for the land by Maung 
Ka, ‘son of Mauag Tha Ban Aung, and brother of Maung Taik’s 
father Maung Kya, which is said never to have been brought to a 
conclusion. : 

These facts show that the land passed from Maung Taik’s branch 
of the family (that is, Maung Tha Ban Aung's) to Maung E, and that 
the title of Maung Taik's branch of the family was contested so long 
as 22 years ago. Such circumstances no doubt constitute adverse 
possession so far as Maung Taik and others claiming under Maung 
Tha Ban Aung are concerned, and as they are Maung Taik’s own 
ae bapa it would be useless for him to attempt to carry the case 
further, | : 


_ Next as to the position of the defendant. The proceedings are’ 


very obscure as to the position which it is desired to assign to him. 
The indefinite expression “' Cha-ta”’ is used to describe-the transfer of 
the land from’ Maung E to. defendant’s father Maung Ku, and it is 
difficult to gather whether it is meant that he was a tenant or a sort 
of caretaker for the heirs. However, it was for the plaintiffs to make 


“out their4itle, and an issue was drawn as to the nature of the con-" 


veyance of the land from Maung E to Maung Ku. In the absence of 


clear evidence, the possession of Maung Ku would be adverse if he | 


took from Maung E as a stranger. But the defendant pleads in his 
written statement that Maung Ku.obtained the land as the ézttima 
adopted son of ‘Maung E, and in his examination he also said that 
Maung Ku was the adopted son of Maung E, though he added that 
the land was bestowed on him by deed. ‘The only capacity in which 
the plaintiff Maung Aung Ban would have a cause.of action against 
Maung Mo, the defendant, would be that the latter is the successor of 
Maung E, hoiding Maung E’s interest in the estate. 

The point, then, to which the case is thus brought is whether 
Maung E held the estate on his own account alone or on account of 
his brother and sisters, the three other children of Maung Ngé, as his 
co-heirs. . - pete 
' Phis is practically the form in which the issue of adverse posses- 
sion presents itself for trial. ee oe we 

“Tt will be advisable, I think, that any further evidence which the 
parties'‘may have to adduce should be taken by the Lower Appellate 
Court itself. : 

- The Court should record a distinct finding whether the land in dis- 
pute is proved to have been undivided joint family property and, if so, 
what is the latest date up to which it is shown to have been such, 
and whether it is proved to. have ceased to be. joint family property, 


Maune Aune 
: Ban 


uv. 
Maune Mo, 


‘Maunc Aune 
Ban 


Y UV. sf 
Maune Mo. 
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and, if so, when it so ceased, by partition or otherwise. In discussing 


the question the Court should state its opinion as to the presumptions 
which properly arise in Upper Burma as to land being joint or separate 
estate and as to the length of time of the continuance of the joint 
condition when it is found to have once existed, and also the reasons 
for such opinion. 

The proceedings should be returned in a month. A week after 
return will be allowed for filing objections. 

* * * * 

The parties have now, had an opportunity of producing evidence#n 
the question of adverse possession.. It is unnecessary to say:much 
regarding the further evidence taken. 

It unfortunately happened that the District Court had not examined 
all the witnesses who had been brought up, and this was made an 
excuse for having their evidence taken subsequently. If the proceed- 
ings had shown then why these witnesses were not examined, it 
would not have been requisite to send back the case again. 

Although Maung Taik had already put himself out of Court, he has 
continued to take a prominent part in the case, and ‘he stated that in 
1247 and 1248 Maung Mo paid him rent for the land, but when he 


‘was asked who was present he said he did not remember who was 


present on either occasion. ee 

Yet, when the case went back to take the evidence omitted, Nga 
Kyaw and Nga Shwe Hmin were produced to state that they saw, » 
one the first payment and the other the second. Maung Taik then, 
on being questioned, admitted that at his previous examination he 
had brought Nga Kyaw to Court with him for the very purpose of 
giving evidence on the point, and his only excuse for not mentioning 
him at that time was that he was flurried. He gave 4 similar excuse 
for not naming Shwe Hmyin. It is shown that at this very time pay- 
ments were made to Maung Taik on account of a dispute about 
irrigation, so that it was easy to make out that money was paid, 
though on what account it was paid is another matter. No attempt 
was, however, made to explain why after the land had been held-for 
20 years without payment of rent, rent should be paid just at the time 
when Maung Taik was collecting funds for the expenses of the irriga- 
tion dispute. ; 

Furthermore, Maung Taik omitted to mention at, his first examina- 
tion that the rent was paid to him for anybody but himself, which - 
would not affect the case at the present*stage; but when the omitted 
evidence was taken it was then said that the money. was’ paid for 
Maung Aung Ban and the other co-heirs. Maung, Aung Ban was at 


this time-absent~ in” the Shan States-and--did-not-return-to-the-village.......... 


till about two years ago, and the story has all the appearance of a 
pure invention for the purposes of the case. fr the ig =. SN 
It is of course: superfluous to make any remark as to the worthless- 

ness of testimony of this kind, and I am afraid there has been an 


‘abuse of the Court’s indulgence to manufacture evidence. 
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As to the rest of the case there is a dispute as to the alleged deed 
of gift of the land by Maung E to Maung Ku; but it is of no great 
importance whether the document produced is spurious or genuine, 
for there is other evidence as to the fact of the gift having been made, 
which ts fully corroborated by the admitted fact of possession. 

Maung Ku was a stranger, who appears to have paid attention to 
Maung #, and ey gee to have succeeded to his property either 
by gift or on his death. If Maung Mo had chosen to do so, he could 
have relied on adverse possession by Maung Ku irrespective of any 
claims through Maung E 

As to the question whether Maung E held the land on his own 
behalf or on behalf of his sisters and brother as well as his own, it is 
shown that when a division of property was made the land was given 
to him while another share was given to Ma Hmo U, a representative 
of another braich of the family. Maung Taik says that these were 
the only co-heirs present in the village. It is stated that Ma Hmo U’s 


portion was shared with her sisters. Maung E’s portion was not 
shared with any one. There is noevidence that Maung E ever allowed” 


any one else an interest in the land, and from the way it passed from 


him to a stranger like Maung Ku a very strong presumption arises.~ 


that he held it on his own account alone. If Maung Mo is taken as 
representing the same interest as Maung E, the presumption from his 
and his father’s long unchallenged possession of 27 or 28 years is that 


the interest was separate and not joint. 


The District Judge has been unable to offer any opinion on the 


general questions put, but as the defendant Maung Mois in posses-:. 
sion of the land it is for the plaintiff Maung Aung Ban to show some’ 


possession or enjoyment on his part within 12 years of suit, and this 
he has-completely failed to do, and the claim is barred by limitation. 

I entirety agree with the finding of the Lower Appellate Court as to 
the adverse possession of the defendant. 

The result is that the decree of the Lower Appellate Court as origi- 
nally. passed must be maintained and this application for revision 
dismissed with costs, 


Maune Aunc 
Ban 


D. 
Maune Mo, 
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Before G. D. Burgess, Eesq., €.8.1. 
-MAUNG YIT » MAUNG PWIN PVO. 


Practice in Upper Burma of making further advances on usufructtary morte 
gages as land becomes better cultivated and more valuab’e. Effect of practice as 
regards limitation is to renew and incorporate old mortgage or to create new mort- 
gage, and to give fresh starting-point of time for exercise of right of redemption. 

Reference: ; 
VU. B. R., 1892~96, II, p. 462. ; 

THE Lower Appellate Court has reversed the decree for redemption 
of land under mortgage granted by the Court of First Instance, on the 
ground that the suit is barred by limitation because the date of the 
mortgage was 1188 B.E., or 67 years ago. 


’ The Court has, however, not taken into consideration the admis- 


sions by one of the defendants that subsequently in the year 1221 
the mortgagee or the successor of the mortgagee made a further loan 
on the property to the representative of the mortgagor, and the basis} 
of this application for revision is.that the decision on the point of 
limitation is wrong because of this later transaction. 

The argument of the case has been contined to this one question, 
and, although time has been taken to search for authorities, neither 
the learned Advocates .of the parties nor I myself have been able to 


‘discover anything bearing directly’ on the matter. It is’ therefore 


necessary to consider and decide it by the light of general principles 
and. analogies. :.The learned counsel for applicant has referred to 
section 19 of the Limitation Act, and has argued that the transaction 
might be treated as an acknowledgment; but although the transac- 
tion may have been reduced to writing in the ordinary fashion of 
Burmese documents, the writing is not signed according co the rul- 
ing* of this Court as to what constitutes signing, and that ruling is 
not now questioned. ~ 

It follows that there is nothing to save limitation so far'ag the first 
mortgage is concerned. __ . 

The question then is: What is the character of the transaction by 
which the further loan or advance was given? Is it merely a con- 
tinuance of the first transaction, leaving it otherwise unaffected, or is 
it a renewal of the old mortgage or a fresh mortgage? The result of 
my consideration. of this question is tuat the answer should, in‘my 
opinion, be. that. the transaction is of the nature of a remortgage or a 
new mortgage. a 

The practice is a-very prevalent one in Upper Burma, ard is the 


natural. outcome..of the-system_of .usufructuary..mortgages.as land_is_ 


more fully brought under cultivation and as the value of land increases.-' 
When a man required money and had land to raise it on, he would 





* Page 462, 
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gage the land, called by a certain nasac, and probably with ver 
vagucly defined boundaries or none at ali, for a moderate amount. 
The land would probably consist of a patch or two of paddy-field or 
other callivation with more or less waste or jungle land about it. 
Gradually the mortgagee would extend cultivation into the sutround- 
ing waste ground and considerably increase the area under tillage. 
Scciug the profit he was reaping, the mortgagor or his descendant 
would go to the mortgagee and, if he could not pay back the loan, 
would ask him to increase the amount.. The mortgagee would be 
forced te comply, for otherwise the mortgagor, or his representative 
for the time being, would simply turn to somebody else who would 
give hints some money, pay off the first mortgagee, and take the land 
with the old and. the new debt both chargeable on it.- I believe that 
this was the usual course of things, end I think thercfore that wh 


mortiga. 









the ofd mortgagee consents to « fresh loan he practically puis ki: 
in the same position. as the man who would take over the land and 
the old loan if the old mortgagee were to refuse a further loan. Hf 
this aualysis of the position is correct, the effect is that the action of 
the parties creates a new mortgage of the land for the security of both” 
debts frem the time of the Second loan, orat least that the making of 
the further loan constitutes a fresh mortgage fer that amount. In the 
latter view of the transaction the rights and equities arising from the 
first mortgage after the first period of limitation, but before the ex- 
piry of the second, might have to be determined, but it is unnecessary 
to entcr into this branch of the subject now. Whichever view is 
taken of the precise character of the second transaction, it is at any 
tale a morkgaye, and there is an equity of redemption of the land’sub- 
ject te thal mortgage whick can be exercised within the period of 
sixty ycavs allowed by Article 148 of the second schedule of the Limi- 
tation act running from the date of the later mortgage at earliest, 

Ot cours: very striel proof must be required of the making of a fur- 


ther mortgage loan when the original motigage is beyond sixty ycars 
old. 
Court on the preliminary 


The decision of the Lower Appell 
point of limitation must accordingly be set aside and the appeal re- 
mancdedd fer re-trial on the merits. Costs will follow the final results, 
Only one of the two defendants appeal:d, but the decree of the 
Lower Appcllate Court affected both. It is advisable that both should 
be partics to the appeal, as the Court will have to ascertain the facts 
as to the alleged further loan on the mortgage, which is the admission 
of only one defendant. ; 
As the Myodk who tried the case is cencerned in thie land, a re- 
taking of the evidence is desirable. 
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Cioit enieien Befove G. D. Burgess, Esq., C.8.1. 
. 20 0; sgh WEES ay Soh ie Len eae Near gee’ iets & vax 
1893, MAUNG KYAN BET, MA PO anb MA CHIN DAUNG ». MA SAW. 


_ Suit for redemption of mortgage. The proviso to Article 148 of the Second Sched- 
ulé of the Limitation Act in, réspect of the period within which a suit must be 
brought against a mortgagée to redeem immoveablé property mortgaged has no 
application in Upper Burma, where thé general period of 60 years is allowed. 

THis is‘a suit for xedemption of a mortgage. Caner 
_ The Lower Appellate Court has thrown it out on the ground that it 
is barred by limitation under the proviso to Article 148 of the Second 
Schedule of the Limitation Act. That proviso, however, has no appli- 
cation ,at all to Upper Burma. That proviso merely saved certain 
rules of limitation which were in force in Lower Burma up to the 
ist of May 1863, and those rules never were in force in Upper 
Burma. | Zo ae ee a : 

Tn Upper Burma as in India generally the period allowed for bring- 
ing a suit against a mortgagee to redeem immoveable property mort- 
gaged is 60 years from. the accrual of the right to redeem. 

the decree of the Lower Appellate Court is therefore erroneous, 
and as the case has been decidéd on the point of limitation there 
must bé a rehearthg of the appeal, and a fresh decision on the-merits. 

Of course a distinct finding will be required on all the issues neces- 
sary to the decision of the appéal, among which is that of limitation 
under, some other, provision of law. ee ge 
,. Phe decree of the Lower Appellate Court is set asidé and thé case 
is remanded for re-trial accordingly. 

Costs to follow the final result. 
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Befove F. S. Copleston, Esq. 
KK. Sok bs DEV ARAYAN CHETTY a RAMAN CHETTY. 
Mr, Swishoe-—tfor appellant. { Me. Littter-—for respondent. 


Ab general power-of-attorney was granted, by Palaneappa Chetty to Rama: 
Chetty. This power empowered Raman Chetty to manage and conduct ali the 
affairs in which ‘the principalis or may be concerted; and for that purpose tc 
take possession cf accounts, to sue for ‘money, ‘&¢-, but it was not sufficient au- 
thority for the bringing of a’suit for dissolution of partnership and ‘there is‘to hint 
of such an authority inthe terms of the document. The District Court. dismissed 
the appeal, halding that Raman Chetty was erapowered to-sue, and that, further, 
his principal had appeared in Court. during the hearing of the suit and had thus 
ratified the acts of his agent, and that the appéal was barréd under Article 152, 
Schedule TF, of the Liniintion Act. >” Teh oat 

Peldthat Lamon Chetty was noi the recognized agent of Palaneappa; that 
the power-obntlovnay pave no authority to-dissolve the partnership ; thatthe sub: 
sequent appearance of the principal in Court could not cure the initial invalidity of 
the plain! ; and that Devarayan Chetty was not bound te appeal against the inter 
locutoty order without wailing for the decree. - ie: 

Referances : a : 
Li, R,g Al. diz; tL. R, 14 Bom., 2375 15 W. R. page 245% 
I. L. R27 Bom., 53. ° : pe i ; ae 

THE pit Kaman Chetty, sued Deyarayan Chetty for dissolution 

7 Pty tac 2S > & ove ae ey eh Bis me 
of partiexship. 

he 8uit was opposed on the ground that the plaintiff was not a 
pattner in the firm ‘of which’ defendant was « member, and that, 









~ although he held a genéral power-of-altorney from Palaneappa Chetty, 


this power did not give him, the plaintiff, aright to sue’ for‘ dissolution 
of partnership. She Court of First Instance, that of the Subdivisional 
Judge, decided this point against defendant, ‘and made a préliminary 
order for taking accounts, &e. Mise ee ea aes 
The Yistric( Judge, on appeal, held that the plaintiff was empowered 
to suc, and that, further, his ‘principal, Palateappa Chetty, ‘had ap- 
peared bi Court during the’ hearing of the suit and had thus ‘ratified 
the acts of his agent. The Judge also refers to section 20 and sectiou 
27 of the Civil Justice Regulation, and says that the analogy of this 
provision fcr the addition of substitution of a plaintiff under conditions 
may he actéd upon. © This point’ has not been dwelt on in this Court, 
and I donot sce how the case, as it stands, is affected by the proyi- 
sidus relerred to. The District Judge further appears te have’ held 
that the defendant should bave appealed within 30. days against the 
interlocutory order of the roth February regarding the right of the 
plaintiff to conduct the suit, and that the appeal was. barred by Articie 
152, Schedule Ti, of the Limitation Act. For the above reasons the 
District Judge dismissed the appeal. aioe: 
The defendant now appeals to this Court on the ground (a) that 
the plaintiff was not the recognized agent of Palaneappa; (4) that the 
power-of-attorney gaye authority to carry on the basinesty ut Hot fo 
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sue to dissolve the partnership; (c) that the subsequent appearance of 
the principal in Court could not cure the initial invalidity of the plaint ; 
and (d@) that defendant was not bound to appeal against the interlocu- 
tory order of the toth Febiuary without waiting for the decree. 

The learned Advocate ftr the respondent is unable to support the 
view that the principal’s appearance validated the agent’s action, if 
this was not originally valid, and, as] am of opinion that this ap- 
pearance does not affect the question at issue, it need not be further 
dwelt upon. It may, however, be noted that Palaneappa Chetty, al- 
though he did appear as a witness, did not in terms ratify his agent’s 
act, and for this reason the argument based on his appearance is 
weak, 

The last point urged in appeal may be taken next, namely, the ap- 
plication of the Limitation Act. Mr. Swinhoe, the learned Advocate 
for the appellant, has quoted several Indian rulings in support of his 
contention. I need only refer to two, namely, those reported in 
LL.R., 9 All, 447, andin LL.R., 14 Bom, 232. I consider it quite 
clear that the defendant bad a good right to raise this question in ap- 
peal against the decree, although he might perhaps have appealed 
against the order allowing plaintiff's right to sue. I consider that 
defendant is no more barred in this case from appealing against the 
order of the 1oth February than he would have been had the order 
been one disallowing a plea of limitation raised against the suit. . I 
may note that in spite of careful search I have not been able to find 
any order of the roth February such.as is referred to. There must 
have been an order allowing plaintif’s claim to sue, and appellant ad- 
mits this ; but it is not, so far as I can sce, recorded in the proceed- 
ings. 

it has been argued that plaintiff was carrying on the business of 
the principal Palaneappa Chetty for and in his name, the latter being 
non-resident, and that therefore, under section 20 (2) {4) ot the Civil’ 
Justice Regulation* or section 37 (¢) of the Code of Civil Procedure, + 
the plaintiff was entitled to sue. But besides that the point is only ‘ 
now raised, it is not shown that Raman Chetty was carrying on the 
business at all when he brought his suit, or that he would have been 
entitled in this capacity to sue for dissolution of partnership. 

The question in this appeal is thus practically narrowed down to 
the point whether the power-of-attorney granted by Palaneappa to 
Raman Chetty is a sufficient authority for the bringing of .a suit for 
dissolution. of partnership... Mr. Swinhoe has quoted cases to’ show 


that powers-of-attorney must be construed strictly. ~There. is. no. 


doubt of this, and I need not refer further to the rulings cited. The: 
document has to be examined to see what its terms are. It is admit- 
ted that K. S. P. L, is the title of the firm and not of Palaneappa, 
the individual. .The document states that K. 5. P. L. Palaneappa 





f [Civil. Procedure Code, section 37 (c), does not apply to Upper Burma.] 


* euiees by Civil Courts Regulation, 1886.] 
See Civil Courts Regulation, section 37.' Gf also Circular 22 of 1897.] 
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Chetty appoints Raman Chetty to.be his lawful agent, under the name x, 5, p, L. Deva 


and style of K. S. P. L., to manage and conduct all the affairs in which 
he, the principal, is or may be concerned, and for that purpose to 
take possession of accounts of the said firm, to sue for money due, 
&c. That isto say, Raman Chetty was to represent the firm so far 
as Palaneappa could give him authority; and he also revoked the 
power conferred on Devarayan Chetty, whom I take to be the defend- 
ant. The plain meaning of this is that the plaintiff was to carry on 
the business of the firm so far as Palaneappa was concerned, but the 
business of the firm cannot be stretched to include the winding of it 
up altogether by a dissolution of partnership. There is no hint of 
such an authority in the terms of the document, and there is nothing 
to show that, when the power in question was granted, any dissolu- 
tion of partnership was contemplated. It is indeed stated, and this 
has not been denied, that Devarayan Chetty was to be relieved be- 
cause he wishes to leave Shwebo. The suit for dissolution of part- 
nership was not an act of the firm as a firm, but the individual act of 
one. party in the firm against the other, an act, too, quite putting an 
end to the firm. Iam not able to hold that this power, wide though 
- general terms are, includes an authority to dissolve the partner- 
ship. : gine 

The plaintiff, then, in my opinion, had no right to sue, and the suit 
should have been dismissed on the ground that plaintiff was not the 
recognized agent, as defined in section 20 {2) {a) of the Civil Justice 

. Regulation, of Palaneappa Chetty for the purpose of a suit of this 
nature. But it has been further argued that the point is a technical 
one ; that, even if the Court of First Instance erred in admitting: the 
suit, this Court should not, on this ground, which does not affect the 
merits of the case, allow this appeal. 

In support of this contention a reference is made by Mr. Litter to 
the case ‘reported in 15 W.R., page 245. But on the other hand, it 
is maintained that LL.R., 11 Bom., 53, is a better authority, and that 
43 between plaintiff and the defendant, there could be no merits. It 
is clear that, if t{@ alleged ratification by the appearance of Palane- 
appa be disallowed, as I have held it must be, then, unless plaintiff 
had a right to sue, there was no ground for calling on the defendant 
to answer him rather than any one else and that there could be no 
merits between plaintiff and defendant. I am unable to regard the 
error as technical. Defendant raised a very intelligible objection to 
the suit. Plaintiff stood on the power granted by Palaneappa, and 
did not, as perhaps he coulf have done, get the plaint amended and 
Palaneappa made a plaintiff when he arrived. The ground he took 
up failed, and I see no avoidable hardship to himin ‘holding that he 
‘failed to show his right to sue on behalf of Palaneappa Chetty for a 
dissolution of partnership. 

This appeal is therefore aliowed and the plaintiff's suit is dis- 
missed with all costs against plaintiff. 


RAyAn CHETTY 


U. 
Ramaw CHEtTTy, 
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See also pages 9 and 437. 
Section 5—See also page 547. 
Section 14—~See also page 249. 
_ Secrion 26—See also page 642. 
Secrion 28—See also page 363. 
Section 28, SCHEDULE 179—See also page 635. 
ScueDuLe 83—See also page 308. 
ScHEpuLE 142—~See also page 375. 
Scuepue 142—See also page 383. 
ScweDuLx 142—See also page 619. 
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Before G. D. Burgess, Esq., 68.1. 
AHMED anbd anorusr v. MA PWA. 

Will made by Zerbadi—-Testamentary power under Mahomedan law—Maho- 
medan and not Buddhist law applicable to Zerbadis or native Mussulmans in 
Upper Burma in matters of inheritance. 

Custom—Proof requisite. ‘ 

Suit for cancellation of will made by Zerbadi—Cause of action, 

Held—that the law of inheritance applicable to Zerbadis or native Mussulmans 
in Upper Burma is the Mahomedan and not the Buddhist law, so far as.the.evi- 
dence in this case went, such evidence merely showing that, Zerbadis were 
obliged to have their differences settled in Court under, the Burmese Government 
in accordance with Buddhist law : it was solely because the Coupts were not autho- 
rized to administer any law whatever other than that of the Dsammathats, and 
being, therefore, insufficient to establish the existence of a custom to which the 
voluntary assent of the community to be affected is requisite. _ se wn Me 

Held also—that although the allegation in the plaint was that the will was an 
absolute nullity there might possibly be reasonable apprehension of serious injury 
from the will being left outstanding by reason of its effect in vesting the property 
of deceased in the executors and Gonsequently a causexof action. 

References: : Mite tame 
I. L. R., 10 Bom., 1; ILL R, 1 All, 688; and1 All, 622, 0 | 
_ _ Blackstone’s Commentaries (Stephen’s 6th Edn.), Introduction, p. 60.. 

_ THE appellants in this case are the original plaintiffs who asked fot a 
decree ordering the defendant to deliver up for the purpose of cancél- 
lation a document purporting to be the will of one Ko Lin. ,, 

__ The plaint represents that the plaintiffs are the sons of Ma Myit, 
élder daughter of Ko Lin, the defendant Ma Pwa being his younger 


daughter; that the defendant has in her possession a document pur-’ 


porting to be the will of the said Ko Lin by which the said Ko Lin 
Isaves his propetty otherwise than in accordance with the Burmese 
Buddhist law of inhéritance, and in a manner detrimental to the plain- 
tiffs’ intérests ; that the family of Ko Lit aré all Zerbadis, and as such 
are Burmese Buddhists for the purposes of inheritancé, And are unable 
to make a valid will; that the said Ma Pwa has already attempted to 
obtain the transfer into her name of certain, immoyeable property left 
by the said Ko Lin, and used the said will to support her claim; and 
that plaintiffs being afraid that their interests will be injuriously affected 
if thé Said. void will temains iincancelled in defendant's possession de- 
sire that the same may be orderéd to be delivered ip and that it may 
be cancelled... ie 


-  Thé defendant’s wtitten statement in reply denies that Zerbadis are 
‘Burmese Buddhists for purposes of inherifance; maintains that Ko 


Lin’s family is Mahomedan, and that Zerbadis can: make wills; and 
demurs.that there is any cause of action. , = ds 
‘The Court of First Instance has given judgmént as follows :— 
"The parties to..thig sui, ar’ all Maloimedans of the, country, more or less 
closely descended from natives of india, but of what portion urikriown.. People of 
this community as ‘often as not speak Burmese alone; others speak Hindustani 
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. instrument, the cancellation of which is sought, is a “ will 
“Burmese-Mahomedan community, and the groundof the application is that persons 
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also indifferently; but both men and women as a rule go by both Burmese and 
Indian names, one of which may be unknown except to their most intimate friends ; 
while insome cases the name is quite unknown to the owner of it, from which it 
arises that they can give one nameonly as theirs. In litigation, however, witnesses 
are apt for thé purposes of the suit to ignore either one or the other appellation, 
and to meet this difficulty the names of all the interested parties and their relatives 
who were likely to be mentioned have been arranged under both Burmese and Indian 
aliases. In some cases, however, there seems to be only an Indian or only a Bur- 
mese name. As the case has gone off, however, this was labour lost. Thé suit 
has been laid in the names of two minor children by their father as next friend, 


and relief is sought under section 39 of Act I of 1877, the Specific Relief.Act. The 
” exccuted by one of the 


of this community being bound by the Burmese law of inheritance and as such un- 
able to make a valid will the will is void. Further, that if it remains uncancelled 
plaintiffs are afraid their interests will be injuriously affected. 

“There has been a deal of unnecessary delay owing to the Advocates in the case 
not having made proper arrangements for the several hearings to go on when they 


‘have been unable to attend and at the very last the issues had to be recast. owing 
. to this reason, First of all the question of stamps was raised and the first issue in 


the suit wase : : 
(1) Isthe plaint insufficiently stamped and should plaintiffs state the 


amount at which they value the relief sought ? 


Defendant who raised the objection has been unable to substantiate it. It is 
perfectly impossible in a suit like this to estimate the value of the relief, and the 
piaint has been properly stamped under the article of the schedule which alone ap- 
plies, Schedule II, Article 17 (vi). The arguments have been recorded in the body 
of the proceedings, Another. objection was raised by the defence before this issue 
was argued and that was that the next friend should haye been made a party. 


’ The objection was ‘disallowed after argument, as he has no interest in the estate. 


The issues as raised stand as follow :— 
““(2) Are the Zerbadis— 
(a) for the purpose of division of intestate estates governed by 
the Buddhist law of inheritance P and’ 
(d) precluded also from making a testamentary disposition of 
their property ? a 
“(3) Have the Hag any veasonable apprehension that if this will is left 
outstanding it may cause them serious injury P 
“*(4) Is the case one in which the Court should exercise its discretion and 
adjudge the will void ? - ‘ ba 
“(c) Does the plaint disclose a cause of action ? 
“ (6) Are the plaintiffs entitled to the relief sought ? 


§* It seems to be rather late in the day to raisethe question as to the law of intestate 
succession that applies tothe Zerbadis. The Courts have all along decided such 


’ cases by the Burmese Dhammathat. But plaintiff, it seems, has had a difficulty 


in, producing a single judgment which is an authoritative ruling in the matter, and 


- has had to resort ‘to evidence of-experts alone. The gist of the evidence produced 


by him is that’ during Burmese time, no matter who it was that :came.before the 
ourts of. Batma (not including the Mixed ‘Court, the law.on this point adminis- 


. tered in which has not been made the subject of evidence), the Burmese Dhamina- | 
~~thats;and they-alone,-were applied 0 





-*In this connection it may, perhaps, : not be out of place here to state that 


the records of this Court will show that litigants relying on a continuity of practice 
have come before: it for relief in matters which they could have possibly attained 
' from the Burmese Courts, both the Zerbadis and Manipuris who had acquired a 


_domicile here as well as those of the latter, who were rigid Hindus, frequently filing 
suits for divorce. ; 
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“ Against this it has becn argued that the constitution of the Burmese Courts 
prevented them from administering any other law to any one including Europeans, 
but that in no way made a ‘custom’ having the force of law for the native Maho- 
medans. Section 87 (1) of the Civil Justice Regulation, which is the law creating 
the Civil Court of Mandalay, provides that in all cases in which the parties are 
Mahomedans the Mahomedan law in certain matters (specified) shall form the 
tule of decision except in so far as that Jaw * % * % gs is Op- 
posed to any custom having the force of law in Upper Burma. In order to get this 
Court to accept the fact of custom, evidence of custom should have been given, Ex- 
cept at the fagend of his address in final reply on the whole case the learned 
Advocate for the plaintifis has not touched either in evidence or argument on that 
point.. Inthe portion of the add<éss referred to it was claimed that the conditions 
of life in Burma (where the Burmese Mahomedan woman was the working bec of 
the hive) made it inequiiailc: that succession should be otherwise than it is 
among the Burmese Buddhist community, the Burmese woman occupying the 
same position in the social and da:mestic economy whether a Buddhist or a Maho- 
medan. But there has not been a particle of evidence showing that consequently 
the custom has been to divide intestate property in the Buddhist fashion outside the 
Courts, and this was necessary. hata Burmese Buddhist cannot make a valid 
will disposing of property otherwise than in @ccrrdance with the Buddhist law of 
succession has heen ruled after much consultation and the asking of numberless 
opinions, and though that may prevent the upholding by the Courts of a Buddhist 
will as such it docs not prevent.a Burmese Buddhist writing a thedansa, nor does 
it prevent the survivors of the writer acting up to his wishes in that document. 
The practice seems common enough from the evidence, Taking stand on the wider 
basis of a Burmese Uuddhist thedansa, there is no reason why a Court should be 
called on, because the document cannot be enforced by law, to declare it void. 
(Still less reason wauld appear to exist for asking that a Mahomedan document of 
the same nature should be declared void and cancelled.) A willis defined to be 
the egal? decliration of the intentions of a testator ; ‘void’ is not defined in-the 




















Indian Statute Book excopt as in connection with an agreement or a contract, and. 


there is ne definition of a void instrument. 


“The leavacd Advocate for the defence has produced not one or two but several 


thedansas by Uurtucss Mahomedans which the people of the family who were 
affected therchy have accepted and acquiesced in. ‘There is no reason because 
some one interested is not willing for it to stand that the others should be deprived 
of the last expressed wishes of their relative. 

“Tis ditleul to rccorc a consecutive statement of reasons against an unreason- 
able request. ‘Whe apprehensions according to the plaint which trouble the plain- 
Ufl do not seom reasonable cithcr, The statement of the grounds of apprehension 
is self-destructive, a disposition of property is void, and still an apprehension 
exists that it may work harm, though it cannot be given legal effect- A 

“the argument of the defence that the cancelling of the document will do away 
with important cvidence cf certain other facts is about as invertebrate as the above, 
however, and dues not require sezious treatment, On the whole the plaintiff has 
failed to prove the facts to decide issues 2 (@) (5) and 3 in_the affirmative, though 


mae, 


the practice of the Caurt has been to treat Zerbadis under Burmese laws of inherit- 


ance and consequently as unable to make a will, bat even considering issue 2 (2) 
(2) as proved issue 3 still remaifis; and the case is one in which there is no reason 
for the Courts to interfere ; and issue.4, the case is not one for the Court to exercise 
its diseretion of cancellation. 
“ Decree.—The suit will be dismissed with costs. 
The above conclusions are now challenged in appeal. 
The ‘evidence on the record may be taken first... 


It is of a very simple character. Several specimens of wills actually 
made by Zetbadis have been produced and eyidence has been given as 
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to their being acted upon. These wills are subsequent to the annexa- . 
tion of Upper Burma, with the exception of one made in £239 B.E. 
As to the lattet the evidence is that a suit was brought in-the Burmese 
Courts. which refused to entertain it because there was a will. : 


The evidence on the other side that any cases of Zerbadi or Makio- 
medan inheritance were actually decided by the Burmese Coutts is . 
slender and indistinct, though it is quite possible that there wetée 
such cases. But it is clear that any cases of the kind which may” 
have been disposed of on the merits must have been determined in’ - 
accordance with Buddhist and not Mahomedan law for .the subst 
tial reason that the only law administered by the Burmese Courts. Wi 
that of the Burmese Dhkammathats. By and bye the Mixed. Coutt. 
as it was called, was established for the benefit of British subjects; 
al before its establishment and apart from that special jurisdiction 

he European was in judicial matters in the same. position as the 
Zerbadi, and the argument which the learned Advocate for appel- 
lants seeks to apply to the Zerbadi community would be équally — 
applicable, or inapplicable, to the Englishman living in Upper Burma 
previous to the last years of the native monarchy, That is to say, 
the proof of custom relied on is the circumstance that.in any litiga- 
tion, which a foreigner found himself involved in he was obliged'to 
submit to its determination by the rules of Buddhist Jaw because the 
ee no other law which the sovereign power permitted them 
to app 

In other words, - people who had to go to Court had to swaliow 
Buddhist law because they could not help it. 

‘That is a very different state of affairs from what is required to 
establish a custom. The definition of custom is (Wharton’s Jaw 
Lexicon) “an unwritten law established by long usage and the consent 
of our ancestors.” Z 


Broom in his commentaries on the Common law describes the 
customary law or /ex nouscripta as being justly said to consist of 
“those rules and maxims concerning the persons and property of 
“men which have obtainéd by the taczt assent and usage of the in- 
“habitants of this country, and have the same, force and authority as - 
“Acts of Parliament; the only difference between the two being 







| “that the consent and approbation of the people with respect to the 


“one is signified by their immemorial use and practice, whereas - 
“ their’ approbation of and consent to: the,other is declared by Par- | 


‘“Tiament, to. whose enactments every member. of the community is 


“considered as a party.” ’ . 


In: Blackstone’s Commentaries by ‘Stephen, futroduetion, Page 60 


4 (6th edition), -the following is said of custom:— 


' “It must‘have been peaceable, and acquiesced in, not ition to "contention and 


. dispute. For customs seem to derive their authority from their allowance at some 
: remote period by common edi and where the practice ¢ or usage has been ime 


memorially disputed the evidence of this consent is wanting.” 
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it is manifestly impossible to infer the consent and approbation 
spoken of in these passages from the circumstances under which the 
tbadi community was living in Upper Burma prior tothe British 
annexation when they hadno option as to the law by which thei: 
‘affairs were to be governed so far as they came before the Courts. 
In fact, what has really happened is this: The Burmese Government 
practically legislated that the law of the Buddhist Dhammat 
‘ghould be applicable to everybody. The British Government » 
has succeeded has now expressly legislated that in certain matt: 
jof which inheritance is one, the personal law of certain religious 
communities, of which Mahomedans are one, shall be applicabic té 
the members of such communities. ‘There has been a change of law, 
but the existence of the formez law is no evidence of the existence of 
a custom correspondiag with that law. Of course, there may be a 
custom having the force of law that the Zerbadi comnitnity is govern- 
ed by the reles of Buddhist law which they have adopted in matters 
of inheritance, and if that custom were proved it would override the 
_Mahomedah law which is priméd facie tc be presumed to be the law 
of a community professing like the Zerbadis the Mahomedan religion. 
‘The case of Mahomed Sidick v. Haji Ahmed* has been quoted as to 
the prevalence of Hindu usages among a Mussulman people, but no 
authority is required beyond section 87 of the Civil Justice Regula~ 
tion ¢ which expressly provides for such customary qualification of the 
ordinary law. All that 1am at present deciding is that the evidence 
adduced in this case as to the practice and procedure of the Burmese 
Courts is without weight in regard tothe question of the existence 
of the custom set up, Evidence of a very different kind would -be 
required te establish the custom it is sought-<o prove. “The learned 
vocate for appellants in his ingenious argument has referred to 
the assimilation of the Zerbadis to their Buddhist neighbours around 
them, their holding of land like natives and ‘not foreigners, their 
marriages with Burmese women, and the freedom accorded to. their 
wives and daughters who do not live as perdanashtn women, but go 
into public end ‘transact business like their sisters who enjoy the 
liberty and privileges of Burmans ‘in genetal. Such circumstances 
_might perhaps help to corroborate other evidence, but there must be 
a foundation to begin with to prove the existence of a custom varying 
the ordinary. law of inheritance. Probably, the Burmese women whorn. 
Mahomedans or Zerbadis have married would not be willing to submit 
to the seclusion of strict Mussulmanis so that the met are unable te 
control: their .social freedom. But these same women conscat to 
embrace the Mahomedan -religion, and it is understood that in the 
matter of divorce the tendency is to iollow the Mahomedan law. In 
the very will in issue in this case the testator mentions that he has 
divorced his wife according. to Mahomedan tules by giving her zuiéh 
‘three times. - If ‘that be so,. it is difficult to see how the Buddhist law 
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-of iherilente in which the position of the wife is so strong can 


prevail among Zerbadis. 
Whether the Buddhist or the Mahomedan law represents the more 
advanced state of social progress is a point which has been alfuded to 
in- argument, but which I need tot discuss, as it would not affect the 
decision one way or the other. 
As the plaintiffs have failed, aec ording to what I hold, to establish 


_the custom set up their suit cannot’ succeed for want of proof of: its 


fundamental ground. 

Since the point has been argued, however, q may state my opinion 
on the objection that there is no ground of action shown. 

-The provision of law relied on as giving a cause of action is that 


~ in section 39 of the Specific Relief Act; ‘Any person against whom — 
‘a written instrument is void or voidable, who has reasonable appre- 


“‘hension: that such instrument, if left outstanding, may cause him 

“serious injury, may sue to have it adjudged void or woidable.” The 
question is whether the plaintiffs had reasonable apprehension that 
the will if left outstanding might cause them seridis injury. In the 


case of Sheo Singh Rat v. . Dakho and Murart Lal,* xhich has been 


cited, their Lordships of the Privy Council observed: “It would not. 
“probably be disputed that, if a fictitious will in writing be set up, the 
“heir, upon a pr per case being made, might claim to. have the decu- 
“ment cancelled.” In the present instance, however, the. will is not 
fictitious, inthe usual sense of the word, but is a genuine document 


which is alleged to be an absolute nullity, or so much waste paper, 


and the point in issue is whether a proper case nee ‘been made, 

“Story’s Equity Jurisprudence, Chapter XVII, has been referred to 
in support of the argument for appellants, but there it is stated to. be 
established that Courts of equity will not inter ‘pose where the illega- 
lity of the instrument appears on the face of it, so that its nullity can 
admit of no doubt, and the contention for plaintiffs has been that the 
will they are disputing i is of this character. 

Wiustration (4) to section 39 of the Specific Relief Act has- also been 
relied on for appellants, but there a substantial cause of. action arose, 
by reason of the defendant getting possession of the land affected by: 
the instrument of which cancellation was sued for. iS 

For the respondent the case at 1 All., 622, has t been cited as show-. 


‘ing that the Courts will not interfere when no injury is possible. This 


and other cases are collected in the note under section 39 of Suche 
land’ s edition of the- ‘Specific Relief Act... 
‘ Probate of the willin this case had not yet been applied for, but 


“that might be done at any time it might be necessary. Without pro 


‘bate, however, all the property of the deceased vesis in his execator 


“as such; under section 4 of the Probate and Administration Act; and 


though "the section further provides: ‘“ But nothing herein contained 


shall < vest in an executor or administrator any property of a. Meneesed 


IL. R, 1 All, 688. . 
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person which would otherwise have passed by survivorship to some 
other person,” there would be no survivorship such as there is in the 
case of a joint Hindu family in respect of an estate subject to Buddhist 
law, except, perhaps, as regards the property of husband and wife. 

It might be prejudicial to the heirs according to Buddhist law to 
have the estate claimed by them vested in executors appointed by a 
will asserted to be invalid under that law, and there was, therefore, 
possibly some cause of action upon the allegations of the plaintiffs. 

The other executor and the persons affected by the will, besides 
the defendant, ought apparently to have been joined as parties in a 
suit of this kind, but as the plaintiffs have been unsuccessful matters 
‘may rest as they are. - The appeal is dismissed with costs. 


AHMED 


v. 
Ma Pwa. 


Civil Revision 
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Mahomedan Law—Divorce—Guardianship. ‘ 
--* Before G. D. Burgess, Esq. 08-1. 
MA PWE2.MAHLA WIND 
Suit for custody of Minor—Mahomedan Law among Burman Mussulmans. 
A husband.and wife, who. were Zerbadis, or Burman-Mussulmans, wéré divorced 


before lugyis or elders i Burmese fashion by a written’ instrument. * Thé* docu- 
iment recited-the ‘circumstances, ‘stated that Tuldk was profiounced’ three times, 


” gave the wife her dower and a share of the property, and provided. that the hus- 


band should keep an infant girl whom he and his wife hadvadopted, but, that the 
wife should be allowed to havé the child to see heron occasion.’ ". | 
The husband died ‘within three months of the divorce, and his “mother having 
taken charge of the child the divorced wife sued to obtain possession, of 
Proceedings were not taken under the Guardians and Wards Act. 


Held—that the divorce was complete, even under Mahomedan law ; that the 
position and rights of tlie husband and wife were determined by the written con- 


tract ; that the wife had surrendered any right she might have under Mahomedan 


law to the custody of the girl; and'that she was-not entitled to obtain possession 
of the child from the adoptive grandmother in the absence of an appointment as 


’ guardian under the Guardians and Wards Act. 


References « 


Buaillie’s Digest of Mahomedan Law (Hanifeea), Divorce, Chapter 1, 207. 
Baillie’s Digest of Mahomedan Law (Hanifeea}, Divorce, Chapter V, 280. 
Baillie’s Digest of Mahomedan Law (Hanifeea), Parentage, Chapter IV; 


435- . : 
Macnaghten’s Precedents, Chapter VIET, Art. 8. 
Macnaghten’s Precedents, Chapter VII, Art, 26. 


THe parties in this case are Zerbailis, or Burman-Mussulmans, and 
the question between them is which of them is entitled to the custody 


of an adopted child, a girl of about five years old. 


The proceedings are not under the Guardians and Wards Act, but 
a regular suit has been brought to get possession of the mindr. 

The plaintiff is the widow of the deceased Maung: Yan Gin, who, 
along with her, adopted the child, and the defendant. is his mother. 
The ground for disputing$plaintiff’s claim is an alleged divorce and 
arrangement between deceased and .plaintiff. The Court of First. 
Instance dismissed the suit, but the decree has been reversed in ap- 
peal by the District ‘Court in the follewing judgment :— 

* This.is.a suit for the guardianship. of an infant female. The parties .are all 
Mahomedans, Maung. Yan Gin.and plaintiff, husband and wife, adopted a girl . 
.of 20 days of age some five years ago. A little while ago Maung Yan: Gin and 
his wife divorced for no fault on either side. Th2 divorce was taade by repeating 
the words of renunciation three times ; about 40 days after, the. husband died.. It 
is noteworthy that he died before the divorce was completed (and ‘his-wife was 


' allowed to attend the funeral), that is, before the expiration of the prescribed period 


of abstinence. ae ' ' 
“ The claimants to custody of the daughter are now the adoptive and foster- . 


mother, and Yan.Gin-deceased’s mother. I have no doubt~that in Mahomedan’ ° 


law the mother would get the child. - The custody of female children is invariably 


assig‘ned to the mother until their puberty, unless for some'very strong réason, as 


x 


unchastity of thé: mother. 
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“And I think an adopted child nursed by the adoptive mother would he re- 
garded as a real child. Mahomedan law, it would seem, however, does not apply, 
this not being.a question of marriage nor exactly of inheritance. Asa matter of 
equity, I have still fess doubt that the mother is entitled. 

_“* The gitardmother’s son has practically admitted that the grandmother’s 
motives in this case are mercenary. I may remark, however, that this:case does 
not involve afy decision as to deceased’s property. The only question is whether 
the mother isa fit person. She .is poor and has bad eyes, being nearly blind. 
She is, however, living with her-brothef’s and sisters, who are willing’ to,support her 
and the child, If she is poor and ailing, she has the more need’ of being repaid 
the care and attention she has bestowed upon her daughter. ae 

“T reverse the decreé of the Lower Court and award the custody of. the child to 
plaintiff. with costs,” ; 

' The Courts ‘below had, however, omitted to take notice of: the cir 
cumstance that the separation between Maung Yan Gin and the plain- 
tiff had been effected by a written document, and it was therefore 
necessary to refnand the case for enquiry concerning this document 


and its construction, ; 

The.parties have produced copies differing from:each other in some 
‘respects, and the District Judge on the evidence does- not think it is 
clearly: proved which is the original: but on this point there is little 
room for doubt. It appears that a rough‘ draft was first made and 
then a fair copy in triplicate, and this accounts for some of the con- 
tradictions in the evidence. The witness Abdul Ali states that Maung 
Yan Gin signed the document (Exhibit B), and he has not been con- 
tradicted as‘to' the signature. 

- ‘There is a discrepancy about ‘the writing of the name of the plain- 
tiff, Ma-Hla Win, who made her mark, but there is no reason to doubt 
that she: signed in this way the same paper as her husband. 

The translation of the document is given below. 

: (Exursir B.] 

Ma Hia Win and her husband Maung Yan Gir, wanting to effect a divorce and 
separation, came to the Sénya /ugyis and represented their wishes. On examina- 
tion’ Nga Yan Gin states his unwillingness to have a divorce from Ma Hla Win, 
but he would allow her to live wherever she pleases and give her Rs. 5 per month 
for her maintenance, to which proposal Ma Hla Win objects and asks to be paid 
the amount of uh? (marriage dower) and Rs. 200 and her husband Maung Yan 
Gin to be aliowed to take the remaining property and the young daughter Mi 
Chan. The said Maung Yan ‘Gin agrees to the. proposal made by the said Ma 
Hila Win. As it'is the duty of the lugyis to decide accordingly if the parties con- 
‘sent (it is ordered) that Nga Yan Gin do pay to Ma Hla Win thé amount of the 
Muhr (marriage dower) and Rs, 200 and that Nga Yan Gin have the remaining 
property andthe young daughter Mi Chan. Nga Yan Gin must not.hinder Ma 
Hla Win from calling the young Gaughter temporarily if she wishes. Let nothing 
be said against each other with respect tothe gold xadaungs and mogyo, (gold 
and copper) rings which were lost before. So agreeing, the said Maung Yan Gin in 
the presence of Gaingék Maulavi ofthe Musjid and -lugyis Abdul Ali, Badir 
Khan; and Seya Chit gave. Ma Hla Win tulak three times, and Ma Hla Win and 
Nga Yan Gin have mutually, on the 4th decrease of Kason, 1256 B.E., signed this 
document. : ; 


‘Mark of x Ma Hla Win. 
“_ (Signed) Nga Yan Gin, 


Ma Pwr 
U 
Ma Hes Win... 


Ma Pwex 
: .. We 
Ma Ha Wu. 
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This document does not differ much in substance from the copy 
(Exhibit “C) relied on by plaintiff, which the witness Maung Paw says 
he wrote, but did not see signed. Exhibit C is torn and contains 
erasures and was very likely the rough draft spoken of. It omits the 
portion about Maung Yan Gin’s disinclination to a divorce, and it 
omits the word ‘temporarily’ in connection with Ma Hla Win’s being 


allowed. to call the child. It also qmits the statement about the giv- 


ing of ¢ulék, but this formality would probably be performed when 
the terms of the writing had been finally settled. 

The: correct form of repudiation, according to Mahomedan law, is 
to give a revocable repudiation in a fookr or period of purity and te 


‘leave the wife for the completion of her ¢ddut, or to give the repudi- 


ation in three successive foohrs. But the repudiation.may be effect- 
ed, though it is said to be sinful to do so, by repeating the repudia- 
tion three times in one ¢ookr even in a single sentence.* 

_ Here, moreover, it appears, whichever document is taken as genu- 
ine, that, whether the husband was willing or not, the wife desired a 
divorce, and that, of course, makes a difference when it is a question 
of the protection of the wife against the arbitrary and unjust conduct 
ofthe husband. Exhibit © says that Maung Yan Gin and Ma Hla 
Win want a divorce without imputing fault to each other. 

The proceedings relating to the divorce also- show the effect of 
Burmese customs on the Mussulman community living in the midst’ 
of the indigenous-population. There was.2_ settlement and division 
of property between the parties, and there can be no doubt on the 
whole that there was a complete divorce. 

. As to the construction of the document, the District Judge’s finding 
on the remiand is this— ees 

“ With respect to the second issue, the meaning of the documents seems to he 
that the father should keep possession of the child, but should not eprevent the 
mother from having her occasionally. The fact of the word “calling” being used 
seems, I think, to imply that the mother could.call the child to her house as long 
as she did nct interfere with the father’s rights. Nothing is settled by the deed: 
as to what should happen when the father died, and I should think the custody of 
the child should be governed ‘by the Mahoimedan law on guardians and minors. 
Macnaghten’s Precedents, Chapter VIII, Article 8, say that mothers have the right 
to the custody of their daughters until they attain the age of puberty. | can fird 
nothing about the custody of adopted children, but I should think the law would 
be the same. The fact that the divorce,:was not completed would not. bar the 


’ mother’s rights. - She is entitled to inherit her husband’s pre perty under those con- 


ditions (see Chapter VII, Article 26),.so I should think she would be entitled te thc 
custody of his children. . 1 do not see whatrigh+ the husband’s mother can have 


tothe guardianship of her son’s adopted child.” 


I agree with the District Judge in thinking that regard sliould be 


--had.-to-the--Mahomedan—law-in. -determining the_.question.of guardian-.. 


ship: in the absence of any other countervailing rule. Section 26 of 





+ Baillie’s Digest of Mahomedan Law (Hanifeea), Divorce, Chapier I, page 207. . 
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Chapter Vi of Macnaghtea, which is cited by the District Judge, 
refers, however, toa diverce by a husband on his death-bed, which 
was not the kind of divorce in this case. Besides, the retention by a 
repudiated wife of her right of inheritance until the expiration of her 
cddué is allowed on the assumption “that the repudiation is without a 
“request on her part, for, if he (the husband) had repudiated her ai 
“her own request, she would have no right of inheritance, unless she 


‘were compelled to ask for it, when her right would not be inyali- 
“ dated,*” and here the wife wanted the divorce and obtained her shase 
of thé property. : 
But even so, the wife would apparently have the strongest claim, 
ordinarily, to have the charge of ayoung daughter. In Battlie’s Digest, 
Parentage, Chapter IV, page 435, wwissaid: ‘ The mother is of ali 
“persons the best entitled to the custody of her infant child daring 
“marriage and after separation from her husbaud, unléss she bé an 
“ apostate, or wicked, or unworthy to be trusted.” 
Nevertheless, it does not follow in this case that the plaintiff shoul 
succeed in her suit, because it appears that another rule of décision 
has to be applied. Here there was not only a divorce, but a bargain 
between the husband and wife, and it may be taken as an undisputed 
principle that any one is at liberty to contract himself cut of his per- 
sonal law if he chooses to do so. The contract between the parties 


was that they should be divorced, that there should be a certain divi- 


sion of property, and that the husband should take the child. Whé- 
ther the word “temporaxily’”’ was entered in the deed or not, the Dis- 
trict Judge ‘seems to be quite right in his view that all that the wife 
was entitled lo was to see and receive visits from the child occasion- 
ally without intcrference with the husband’s right to keep possession 
of her generally. _ ; 

_». To this, of course, she still retains her claim, but the husband’s death 
docs not sec to have the effect of causing the right to the custody of 
the child to revert to the wife. The wife does not succeed ‘to the 
husband, but his property and rights pass to his own personal heirs or 
representatives, and of these his mother, the defendant, is apparently 
one. 

Possibly the-defendant is not the best guardian in the child’s' own 

interests, but that is not the question ‘in this case. If there is any 

necessity for it, application can be made to the proper Court for the 
appointment of a guardiar of the child under the Guerdiatis and 

Wards Act. But no appointment has yet been made of the plaintiff 

or any one else as giardian, and the plaintiff's claim to the custody of 


the child, as against the defendant, fails ot the basis of natural right: 


‘on which it is founded. ; : 
The decree .of the Lower Appellate Court must consequently 
reversed and that of the Court of First Instance dismissing’ the sui 


restored with costs. 








a: 











* Baillie’s Digest, Divorce, Chapter V, page 2 80, 





70 
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ae al 4 tppeat Before.G, D. Burgess, Esg., C8. 
We. c of - MA THI anp SYED JAWAD 7 AGA MAHOMED JAWAD. 
Z . 7 ¥ ™ 
—— Mahomedan Law-—~Custody of childven— Guardians and Wards Act, ss. 25 and 17. 


The parties in this case were Moguls or Persians, and the personal law to which 
they were subject was the Mahomedan as applicable to the Shiah community. 
.@ Lhe question in litigation between them was aso which of them was entitled 
“to the custody of a girl of eight years old, the daughter of the first defendant by 
her deceased husband, the brother of the plaintiff. 

The first defendant had married the second defendant who was described as a 
stranger, The question at, issue was raised in a regular suit brought for the re- 
covery of the possession cf the child, and net in proceedings under the Guardians 
and Wards Act. - ; 

- QOne.of the questions was what law was to be followed. ; a 

Held—that although the present proceedings were not taken under the Guard- 
jans and Wards Act, the principles laid down in that Act had to be considered and 

inden they had been relied on by the defendant-appellants themselves in their 

peal. . 
ao secticns 15 and 17 of the Act it was clear that regard should be paid to 
the personal law cf the minor, #.e., the Mahomedan law as applicable to the Shiah 
community. : ; 

Held furtherthat under the Shiah law in all probability a second marriage 
“during its continuance operates as a bar to the zevival of the right of the mother 

: to the custody of her child, but that if this view were incorrect, there was still the’ 
matter of the minor’s age to be considered. 

‘Suppesing the mother’s right to the custody of her children revived upon the 
death of her first husband notwithstanding the existence of a second marriage, it 


could: only revive apparently to the extent to which it would xeach if it had never ° - 


‘veen “lost through contracting a second marriage, and the same argument would’ 
be applicable when the second marriage was not contracted till after the death ‘of 
the husband. - ag apes 

The Shiah law gives the mother the custody of a female child up to the sevently 
year, after which the right passes to the father. ‘This had been laid down in 
several cases decided_under Shiah law, namely, 2 W.R., 763 7 Cal., 434 (by 
dmplication), and 14 Cal,, 615, and in a matter of this kind the decided Indian 
cases must be followed in preference to any other authority. fits 

If the father is dead, the right passes, it would seem, to the grand-parents and 
other ascendants ; when there.are no ascendants the right passes to the collaterals 
within the prohibited degrees, the nearer excluding the more remote. 

Therefore by reason of the-minor’s age being oyer seven years the mother’s 
.tight to her custedy had terminated whether barred by her second marriage or 
‘not, and the deceased father’s brother, the plaintiff, was entitled to it. 

References : i e ; 
- Mr. ‘Justice Syed Ameer Ali on Mahomédan Law, Volume, II, pages 261 
and 254 (second edition). - Y : ‘ 
Tagore Law Lectures, 1873, of Shama Churun Sircar, page 485, para- 
* graph DLXVI; Introductory Discourse, 18. .- : 
Macnaghten’s-Principles-of-Mahcmedan~Law;-Chapier~VIH, 8-and-9; 
zo W. R., 411. : Le ; 
- LL. RB, 10 Cal, re. ae. 
IL. R,, 11 Cal., 574. Ps . Bi : 
Sharayah, Chapter of Nakah, page 303,. Calcutta edition. 
Shathel Lumna, Chapter of Nikah;. Tehran edition, 
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Raillie’s Digest, Chapter VIL, page 95. 
2 W.R,, 76. 

7 Cal, 434. 

1g Cal, Gis. 

‘THE parucs in this case are Moguls or Persians and the personal 
law to which they aic subject is the Mahomedan as applicable to the 
Shiah community, The question in Htigation between them is as to 
which of then: is entitled to the custody ofa girl of eight years ol: 
the daughtcr of the fist defendant by her deceased husband, te 
brothes of the plaintiff. ‘The first defendant is now married to th 
second defcndaut, who is described as a stranger. 











oop ot 


The question at issuc has been raised ina regular suit brought for. 


the recovery of the possession of the child, and not in proceedings 
under the Guardians and Wards Act. ae 
When the first defendant inarricd for the second time, the child 
was left in charge of her paternal uncle, the plaintiff, and it is stated 
that she was taken away by her mother fromthe school which she 
wags in the habit of going to. . 

_ There has been a good deal of wavering both in the Court of First 
Instance and in this Court as to the precise point upon which the 
case ought to be made to rest, and a considerable amount of argu- 
ment has been expended upon collateral matters. Having regard 
to the course of the case as a whole, however, I think it is possible to 


bring if for the purpose of Its decision to the determination of a single 


uestion which ought to be settled for the final disposal of the dispute. 
The first defendant may have been a wrong-doer in taking away the 
child whee and as she did, but, if possession were restored te plaintiff 
on that account, it would still leave the essential issue to be decided 
hereafter, which would be a useless prolongation of litigation, 

Ag this suit has been conducted, I also take it for granted that 
there is no objection to the form of action, that is to say, that there 
is io necessity for laying the proceedings under the Guardians and 
Wards Act ner for obtaining am order under that enactment as a 
preliminary qualification for suing in a case of this kind. ; 

In short, the decision of the case may reasonably be confined to the 
settlement of the question which of the partics has the better title to 
the custody of the person of the childin the capacity of guardian of 
a minor, the mother or the paternal uncle? There is no question 
of the guardiauship of the property of the minor, Under Mahomedan 
law the mother would not Le the natural guardian with respect to 





the minor's property. In the first place the question is what law is. 
property 


to be followed ? - Guardianship is not one of the subjects “mentioned 
gift section 87 of the Civil Justice Regulation * in regard ‘to which, as 
. the parties are Mahomedans, the Mahomedan law would form the 
rule of decision, and it would not be brought under one. of the speci- 
fied subjects without a straining of language. The Courts have, con- 





'* Burma Laws:Act, section 13, 


Ma.Tar 
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sequently under the second part of the section to “ act according to 
justice, equity, and good conscience” unless the case is provided for 
by any other law. re. 
_As already observed, the present proceedings are not taken under 
the Guardians and Wards Act, but practically this makes little differ- 
ence, for the principles laid down in that, Act have to be considered 
and have been relied on by the defendant-appellants themselves in 
this appeal. ~ ee ear paige 
‘Section 7 of that Act provides that “in appointing or declaring 
“the guardian of a-minor, the Court shall, subject to the provisions of 
“this section, be guided by what consistently with the law to. which 
“the minor is‘subject appears in the circumstances to be for the welfare 
“of the minor.” ‘Section 15 again allows thé Court to appoint or de- 
clare two or more.joint guardians‘ if the law to which the minor is 
“subject admits of his having them.” The regard to be paid to the © 
personal Jaw of the minor is thys perfectly clear. 
“In his book on Mahomedan Law,* Mr. justice Syed’ Ameer Ali 
observes, after quoting section 17,— ievie 
_ These provisions are inconformity with the Mahomedan law. Under this Act, 
therefore, the discretionary powers vested in the Kdsis underthe Mussulman law 
are vested in the High Courts and the principal Civil Court of original jurisdic- 
on in a district, and-such Courts are bound to administer strictly in all questions 
affecting the custod 
regarding higanat,’ os 
In the memorandum of appeel it is said: “That assuming that the 
“ Mahomedan law applied, the LowerCourt ought to have refused to 
“sanction a principle of that Jaw {if such principle was correct) which 
“is opposed to natural justice and equity.” And:“ That no reasons 
“having been alleged but that the mother had married a stranger, the 
“ Lower Court ought to have held that it was against public policy and 
good conscienceto restrain marriage which would be the natural con- 
“sequence of debarring a mother from her natural rights to guardian- 
“ship because of her marriage.” en hee 
It seems very doubtful, however, whether the Courts should per- 
mit themselves to be induenced by considerations of this nature in 
arriving at a conclusion in the matter. If there is a clear rule of 
Mahomedan law on the point, that is sufficient. If such rule works 
badly; the.remedy is in the hands of the Mussulman community them- 
selves, who.can modify it by custom or other means, Of course, the 
welfare of the minor has to be considered as’ provided . in: sub-section | 
{2)-of section 17: of the Guardians. and- Wards Act which requires 
that.‘ the Court shall have regard to the age, sex and religion of. the 
“ minor, the character and capacity of the proposed guardian and his. 
“nearness of kin to the minor, the wishes, if.any, of a deceased parent, 
“and any existing or previous relations of the proposed guardian with 
“the tninor or his property,” but at the same time it must not be lost 


y of Moslem children the provisions of the Mussulman law. 





* II, 261, second edition, 
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sight of that this has to be done consistently with the law to which. 


the minor. is subject, 

The Court might be disposed to consider that a girl of eight years 
old would be best off with her mother, but if the Mahomedan law 
_ takes the child away from the mother at seven years of age the rule 
to that effect cannot be neglected. 

Ag between the parties to the suit, no.attempt seems to have been 
made to show that either one or the other labours under any per- 
sonal disqualification on the subject, and attention may, therefore, be 
restricted,to the purely legal aspect of the matter. r 

“{t happens naturally that it is easier to find out what is the Sunnj 
than what is the Shiah law on the subject, but. it is the latter only 
which can be followed, The Court below has referred to the Tagore 
Law Lectures, 1873, of Shama Churun Sircar, page 485, paragraph 
DLXVI, but as the learned author remarks at page 18 of the Introduc- 
tory Discourse he was employed to lecture on the laws of the Sunni 
sect and would notice there only the traditional compilations. and the 

_ books of law written by Sunnis, The quotation made at page 48s, 
which the Lower-Court repeats, is from Macnaghten’s Principles of 
Mahomedan Law, Chapter VIII, 8 and 9, and says: “ The mothers 
“have.the right (and widows durante vidnitate) to the custody’ of 
“their sons until they attain the age of seven years, and of their 
“ daughters until they attain the age of puberty. The mother’s right 
“is forfeited by marrying a stranger, but reverts on her again be- 
“goming a widow.” So far as this is Sunni rule only it does not help 
matters, and the same objection applies to some of the cases cited, 
such as 20 W.R,, 411 ; 10 Cal., 15; and 11 Cal., 574. a 

One of the contentions in appeal is that the Shiah doctrine on. the 
subject is different. : 

It was proposed by the appellants’ Advocate to refer the question 
to persons learned in the Shiah law, but the parties’ could not come 
to terms, Certain printed books have been produced in Persian, and 
translations of some passages have been put in. ‘Questions were 
addressed to the Shamlul-Ulama, High Priest of the Shiah community 
of Calcutta, whose answers are that asthe daughter has no father the 
mother has the right of bringing her up although she has married 
anather man, and that tiokody but the widow mother has the right to 


the custody of the child when the father is dead. Reference is made 


to the ‘ Sharayah in the chapter of Nakah, page 303, Calcutta edi- 
~ tion,” and “ the'book of Sliarhel-Lumana, chapter of Nikah, Tehran 
edition.” - eae 
~~ The'extracts translated from these works give the custody of the 
child to the surviving parent to the exclusion of the next of kin. The 

former does not allude to remarriage, but the latter says: “ Such 
“sights on the part of the surviving husband or wife being more valid 
“ than that of any other person, thecustody of the child. shall always 
“rest with them and be not affected by any subsequent marriage on the 
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“ part of the surviving parent.” An extiact has been made from 
another compilation, the writer of which is-described as ‘ Mahomed 
Bin Sheik Zynolaba Dien Mazandhazanee,” which gives the custody 
of a female child to the mother up to the age of seven years, hut 
goes on-to say that on decease of the father the contro! is to be 
-left with the mother up to the time of attaining puberty cr maturity.. 
The extract continues by saying that ifthe wife is divorced and, mar- 
ties again she is not entitled to the control of minor children, but that- 
if the husband is dead, it remains with her although she has contract- 
ed a second marriage. I have quoted these extracts because counsel 
has-been at the pains of having them translated and produced for the 
assistance of the Court, but I have no present means of ascertaining 
what authority is possessed by the works from which they have been 
taken. - Very possibly diversity of views exists hetween different 
schools on the subject under discussion. What is ‘most strongly’ ree 
lied on in appeal is that the above views appear to be in accord 
lie’s Digest, 
Chapter VIII, page 95. The passage is as follows:—~ - 
-* After the child has been weaned the father has a preferable right to the cus: 
tody if a male, and the mother if a female, until the child has attained the age-of 
seven years, or ten according to some, while others maintain the mother’s 
right to the custody of a female child till she marries. _Yhe first opinion, however; 
is miore agreeable to traditional authority, and the father is then entitled to her 
custody: If the mother shou!d enter into another marriage, her right to the cus« 
tody: of either male or female child at once drops, and the father has a preferable 
right to the custody of both, Butif he should die, the mother has a preferable 
title over- his executor to the custody of both children.” oa 
Unfortunately no reference -is given to the authority from which 
the above is taken, and the last imporlant sentence is left in armbi- 
guity, for it is difficult to say whether it is meant or not to override 
the disqualification. of a second marriage in the ¢vent of thé father’s 
death. . It may mean that, but possibly it may not. On the very next 


. page it is distinctly laid down that “ when a woman marries she 


“loses the right to.the custody of her child. She regains the right by 
the dissolution of the marriage. Can sheregain it without the dis- _ 
solution of the marriage by the death of her former husband? No 
Indian .cases can be traced in which this point has been decided, 
and’in this country one is placed at a disadvantage in dealing with 
‘questions of this sort.. In Mr. Ameer Ali’s book on Mahomedan Law 
already quoted it is stated at page 254: “The right of héednat ‘ox — 


_ custody, according to all the schools, is fost..{1) by the subsequent. 


“ marriage of the hagina: “1. Theright of a-woman to the custody _ 


_ {of an infant child.is made void by her marriage with a ‘stranger,’ 


~ the presumption of law being that :a~ woman ‘entering a new family” = 


‘ will-not:have the same love of-affection for the child as before.’ - 
-And on page 253, almost immediately before, it is said: ‘ The Shi- 
‘ahs’ are in-agreement with the Sunnis with regard to the genéral 
“ principles. governing the right of Aézduat, But among them; in‘the 
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‘absence of the mother, the right passes to the father, and failing 
“him to the grand-parents and other ascendants, when there are no 
“ ascendants the right passes to the collaterals within the prohibited 
“ degrees, the nearer excluding the more remote.” ae 
_ Apparently therefore the expression in the first of these quotations 
“according to all the schools ” includes the Shiah school, and in that 
case the answer to the question put ought to be that a second mar- 
riage during its continuance operates as a bar to the revival of the 
right of the mother to the custody of her children. 

~ For the reasons which have been set out above, however, the answer 
cannot be given without doubt. But if the anSwer is incorrect, there 
is still the matter of the minor’s age to be considered. Supposing the 
mother’s right to the custody of her cHiildren revives upon the death 
of her first husband notwithstanding the existence of a second mar- 
riage, it can only revive apparently to the extent to which it would 
reach if it had never been lost through her contracting a second mar- 
riage, and the same argument would be applicable when the second 
matriage was not contracted till after the death of the husband. 

The Shiah law gives the mother the custody of a female child up to 

_ the seventh year, after which the right passes to the father. This” 
has been Jaid dewa in several cases decided under Shiah law, namely, 
2W.R., 76; 7 Cal., 434 (by implication); and 14 Cal., 615. If the 
father is dead the right passes, it would seem, in the manner described... 
_ inthe passage last quoted from Mr. Ameer Ali’s Mahomedan Law. 

in a matter of this kind the decided Indian cases must be followed in 
preference to any other authority, and I find, therefore, that by reason” 
of the minor’s age -being over séven years the mother’s right to her 
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custody has terminated, whether barred by her second marriage or . 


not, and that the deceased father’s brother, the plaintiff, is entitled 
toit. — ; : i 

The decree of the Court below awarding the custody of the minor 
to plaintiff is therefore correct, and the appeal must be dismissed 
with costs, 
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Méeshe profits. 
Before G. D. Burgess,Esq., C82. 
WAUNG LU BEIN « MAUNG MYA, 
_ dnipropcr admission of appeal after allowed period of limitation. 
Right to monse profitsQuestion of wrongful dispdssession settled in shit for 
recovery of land. ; 
Tun applicant's ground of objection that the Lower Appellate Court 
was not at liberty to accept the appeal seetns to be well-founded, 
The dato of the decree of the Coutt of First Instanée is the agrd 


Murch, and (ho appeal according to the order-shéet was the roth May, 


and the meindrandum of appeal also beais that date. The time allow- 
vi for appeal to the District Court being 30 days, the appeal was thus 
barred by limitation, and the appeal could not be adinitted, except the 
appellant gatisiied the Court, under section 5 of the Limitation Act, 
that he had éuflicient cause for not presenting the appeal within the 
prescribed period. No such causé was shown in this case. The de- 
re in snp would therefore have to bé set aside on this ground, 

ut it could not be maintained in any case. 

The Lower Appellate Court seems,to have desided thé case tinder 
@ thisconception, 

The applidant-pidiatiff obtained a decree for thé recovery of certain 
land of Mick he had béen dispossessed by the defendant-respordent. 
He subsequently sued for the mesne profits of the land during the two 
years he had been disposséssed. The defendant adaiitted a lager 
amount than was claimed, so that there was ho dispute as to the 
amodat, and the Subdivisional Court properly pave a decree for the 
alain: But the Lower Appellate Court reversed the decteé; because 
it though! 1! Was not proved that the defendant had illegally dis- 
possessed the plaintiff and that the defendant had a tight té gé on 
working the land till ejected by a civil suit. 

Theré was, however, no question before tlie Court on this pbint; the 
issué iaving already beén tried and finally decided in the case ii which 
the plaintiff recovered the land. -There the fourth issué was whéthér 
the defendant had legally obtained possession of the fields from Nga 
Myat Ne and others in 1246 B.E. This issue the Coutt detided 
agailisi the defendant, holding that “the defendant thetéferé had no 
right to dispossess the plaintiffs on the strength of his dereeipetit With 
Nga Myat No and the others. These latter did not oi these tivo 
fields.” 

The Lower Appellate Court therefore was bound by this ptéviots 
_ detision betweeh the parties aud codld not redpén the matter. Ac- 
-cdrding to that decision the defendant had kept the platitiff out of 
land which belonged tohim; and the profits derived ftoih thé latid by 

thé deféndant while he was wronpfully in possession are théreféré die 

to the-plaintiff.. The decree of the Lower Appellate Court is FéVersed 
and that of the Court of First Instance restored with costs through- 
out. 
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Mortgage. 
Civil ‘Revision Before G. D. eee Esq., C8.1. 
3 No. 224 ‘of - : eS ¥ a } 9 ; 
* 1892. MAUNG O v, MAUNG SAN KO ano MA HLA YA, 


sa Mortgage—Claimto compensation for improvements before allowing redemption 
- énabsence of express condition to that effect in mortgage deed—Necessity ‘of 

' proving established and acknowledged customs controlling contract of movigage 

accordingly — Madras movigages. ’ 

References : : 
Ghose’s Law of Morge 
Macpherson’s Law of Mortgage (seventh edition), 284. 

‘ Tue applicant in this case is the mortgagee of certain Jand for the 
redemption of which he has been sued by the respondents. _ 

-.. The only question raised is whether the mortgagee has any-claim 
against the mortgagors for improvements. ‘ 

“The land was originally mortgaged in 1239 B.E. for three harvest 
seasons. it was not redeemed at the end of the, period, but -more 
money was raised on it in 1246, and a further sum in 1249, making 
800 rupees altogether, and the last instrument of mortgage’ allowe 
redemption. after four harvest seasons. _ 

* The: mortgageé has largely added to the number of trees on the 
ground, having planted about a thousand ¢arz and other trees besides 
others apparently, that have grownup, He has also perhaps brought 
alittle more ground under cultivation, but it is unnecessary to con- 
sider anything beyond the fruit trees. These are said to havé been 
planted on the higher pieces of ground lying among the paddy-lands 
of which the mortgaged estate mainly consists. 

The Court of First Instance found that applicant-defendant was 
“ entitled to no compensation for these trees, there being no stipulation 
in the mortgage bonds regarding the planting of trees,” 

‘In appeal the District Court for the same reason, and because 
defendant had not. asked permission to plant, held that plaintiffs were 
entitled to the trees, and that the matter was settled by section 63 of: 
the Transfer of Property Act. But as first plaintiff said he did not 
want the trees, the Court directed that defendant should be allowed to 
remove them: aa SLA ane ena) 

In revision it: is objected that this order was inequitable; that_in 
equity defendant:is entitled to the value of the trees, the plaintiffs be-- 
ing: estopped by having stood by and permitted defendant to improve | 
the land ; and that. by recognized custom having the force of law in - 

- Upper Burma the mortgagee is entitled to the value of the trees he 
has planted. © : ee Con ae 

The learned Advocate for the defendant-applicant las-referred to’ 
‘the species of mortgagesfound in Madras called O¢ti and Kanam under ° 
which ‘the value of improvements made by the mortgagee is paid on 
redemption. Appendix lof the Tagore Law Lectures, 1875-76; by Dr. 

. Reshbahary Ghose.—The mortgage named Peruarthamy in Malaba 


ge in India {second edition), Appendix 1. 
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according to which the market value of the land has to be paid on 
redemption may also be mentioned. It may perhaps correspond with 
the arrangement by which in Upper Burma the holder of land may 
sometimes be found to consider himself entitled to demand kalatanéo 
as a condition for the surrender of the property. Reference too has 
been made to the English case of Shepard vy. Foues quoted in the note 
at page 301 of the same book, That case appears to relate to expen- 
diture en permanent works increasing the velue ef the property, so 
that’ is not likely to have much bearing on the present case. As to 
the Of¢7 and Kenam mortgages they differ from this mortgage ia that 
they reserve a rent. This mortgage was purely usufructuary, the 
motlpagec taking all the profits of the land aid rendering no account. 
The appticunt’s learned Advocate has further quoted the passage in 
Macphersows Law of Mortgage, seventh edition, page 284, saying : 
“WC has bec held that a mere usufructuary morigayec has no right to 
ge trees on the land held by him under moxtgage. Dut this cannot 
% accepted as a‘rule applicable to all cases.” And he has argued that 
the rule te be applied is that of justice, equity, and good conscience, 
which would here give the mortgagee the benefit of his improvements, 
the implicd understanding being that he should make them and the mort- 
gagors never raising any objection to his makisg them. Asa matter 
of equity, however, if does nol appear why the mortgagors should 
be required (o pay compensation for trees which they did not want, 
which were not needed for the preservation cr maintenance in proper 
condition of the property in any way, and which were put down with- 
‘out any refercnee to their wishes, while the martgagee was enjoying 
the sole benefit of the Jand aud everything it could produce. His 
object was of course to make the land as profitable to himself as possi- 
ble, and if he sought this object without coming to an understanding 
with the mortgagors to whom he was liable to restore the land after a 
limited term he took the risk on himself. The only ground on which 
the defendant would, so far as] can see, have a claim to compensation 
would be the existence of a custom clearly established and acknow- 
ledged as controlling contracts of this kind without being expressly 
stated in cvery instance. 

The defendant did not in his answer to the plaint allege the cxis- 
tence of such a custom. He claimed compensation under the law. No 
special issue was drawn on the point, but the issue whether he was 
entitled to any compensation for the trees was wide enough to have 
let in cyidence of the custom, if he had any to preduce, and the oaly 
evidence in this direction was a statement of his own that when in 
the Burmese King’s time redemption of the land was sought he asked 
for the valué of the trees, and the Court.ordered them to be counted, 
but tke mortgager would not allow it to be douc. In the numerous 
cases of mortgage that have come before this Court, I do not think 
there has been any in which the custom of making compensation for 


improvements has besn distinctly set up. 
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Jt dees, not seem reasonable therefore. that the case should. be. re- 

opengl », give the. defen2ant an opportunity of setting up and proving 
e of a general custom. 
to, the costs of the case there is no. reason to- interfere. 
HS Lower App pellute Court’s order as to allowing defendant, to re«. 
ethe trees is peculiar, But as the respondent-plaintifis have not. - 
to, have it revised,.and as. they apparently. consented to. his. 
tang ‘the trees if he chose, it is unnecessary, to disturb. it. 

“The application for.revision must be. dismissed with. costs. 
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Before G, D. Burgess, Esq., GS. 
MAUNG SHWE KYU v. MAUNG AUNG GYI ayp MAUNG LU GYI. 
Need for clear proof cf ancient claims to land after long’ undisturbed possessicn. 
Consideration. Renewal of old rmortgage in favour of claimants under original 
ila or. - 
efevence : 
Leake on Contracts (third edition), p. 543. ae 
THIS case has been before the Court before in Revision No. 221 of 
1892* on the question of limitation, te a. f 
It was held then that the suit was not barred by limitation, and the 
case went back to the Lower Appellate Court, the District Court of 
Minbu, for disposal on the merits. Soa 
The District, Court has now confirmed the findings of the @ourt of 
First Instance, the.Subdivisional Court of Salin, to the effect that the 
instrument, upon which the action is based is a genuine document the 
exegution of which has been proved, and that it constitutes a valid: 
contract, =. : 
These findings are challenged by the applicant, defendant, in the 


present revision. 


The translation of the document made by the Court translator in:the. 
ptevions proceedings is as follows :— 

£Qn: the, fourth decrease of Nayduz 1219 B.E. (10th June £857): 
Samngiege.U Ka Thi and his. wife Kyaungtagama Me Kun (entered: 

fo:this agreement). That their grandfather Nakan Raza Thura:has- 
sold and pledged one plot of 20 sazks paddy land known as. Zzbin andi 
angthen plot. of 20. sazks paddy land°- known as Nyaungbin, both 
watered irom,the Nyaungzin canal, to one Payataga Bo.Ké, resident 
of Kyun Ayausg, for 320.ticals of (jc) Vgmatke standard silver, and: 
that both.the seller and purchaser of the Same are now. dead. The 
heirg and grandchildren ofthe said Bo K®, original purchaser of the. 
said paddy.lands, namely, Maung Shwe Po, his sister Mi Pu, and’ ker. 


husband. Maung Tun E, have. made’ over the original document of: 


purchase of their grandfather to Maung Shwe Kyu and Maung: San 

eof Thiywa village, received from the latter the price of the-saidi 
paddy: lands, and. wiped out the said document; and they (Maung 
Shwe Kyu: and Maung San We) became in possession of: the‘same-and: 
worked-them. To whom. Maung. Shwe Kyu and. Maung-San We, tlie: 
granddaughter of the original s-ller Nakan Raza. Thura, Kyaungta- 
gama Me Kun, and her husband Ayaungtaga U Ka-Thi (made repre~ 
sontations).Lo renew the document executed: by: their grandfather: in 
connection with the two plots of paddy iands of:40 saz¢és. and: known 


' as Nyaungbin-and Zibin for the original price of 320 ticals of Namatke: 


standard silver. This agreement is mutually. entered into- between: 


Maung: Shwe Po, his. sister. Mi: Pu, and: her: husband Tun E, thie: | 


grandchildren of the original purchaser Bo Ké, Maung Shwe Kyu; 
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| Maung San We, and Kyaungtaga U Ka Thi (in the presence of) Achék 


Thugyi Maung Chit Maung of Thiywa village, Pechantha Thugyi. Ko 
Myat San, Letmayun Thugyi Maung Tusy Payataga Maung Pyi, 
Maung Pauk Tu, anf Maung Po. If any claim for the two plots of 
land which formed. the subject-matter of this agreement be preferred 
by other persons as rightful owners of the land, all expenses that will 
attend on’such proceedings shall be solely borne .by the said Kyaung- 


‘taga U Ka Thi. So agreeing, this eee is executed. Compgser, 
_ Kyaungtaga U Ka Thi, and writer o 


the document, Maung Ya Baw.” 

The Maung Shwe Kyu of this instrument is the defendant, appli- 
cant, and the plaintiffs, respondents, are the grandson and great- 
grandson of the Maung Ka Thi mentioned. - ; 

The plaintiffs sued the defendant for the redemption of the land 
specified in the instrument on payment of Rs. 336, the modern equiva- 
lent of the 320 ticals of silver spoken of, and have cbtainéd a decree 
accordingly. a : 

The objections taken in revision are that strict proof of the execu- 
tion ‘of the alleged mortgage was necessary and is wanting; that to 
entitle the plaintiffs to succeed on their allegation that the possession ~ 
of the defendant was only that of a mortgagee it was necessary, under 
the circumstances of the case, for them to prove that they were owners: 
of the property and had mortgaged it, whereas such proof is wanting 
that the plaintiffs were not entitled to succeed as they had not alleged 
or proved any Consideration for the execution of the instrument; 
that the instrument is void as being without consideration; and. that 
the alleged execution of the instrument, being made without any fur- 
ther advances or consideration is suspicious. = 

I cannot but agree in the arguments which the learned Advocate 
for the applicant had addressed to the Court as to the dangerous 
character of docunients suchaas that upon which the present suit rests, 
The original transaction alféged, if it ever took place at all, must have 
happened somewhere over @ century ago,.and the claim to the pro- 
perty that is now set up would be barred by limitation if it were not. 
for the document relied upon. There is no other evidence cf the. 
original mortgage or of the ownership of the land by the plaintiffs’ 
predecessors. .. . 

The defendant has: been in possession: some 40 years or so and for 
36 years. since the date of the document, and no claim is made upon 
him and no title asserted till this document is suddenly produced and 
he is required to turn out. ‘When land has become valuab‘e in the: 
course of time.there is a great temptation t6, put forward ancient. 
claims to it and to support those claims by unscrupulous means, or to . 


set up claims that are altogether fictitious. At the same.time, how- - 


ever, it is impossible to deny the existence of.some ancient claims and - 
of some authentic old documents, and when a claim is old there ‘is of 
course a difficulty in establishing it except by documents that-are old - 
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Assuming that the piaintiff’s ancestors owned the land, it would not Maune Sawe 
be surprising if they were unable to produce any evidence of the fact Kyu 
except the document after this length of time. Mortgaged land in yagye Aone Gyr 
Upper Burfna passes from hand to hand with such facility that it is- i 
often difficult to trace its progress, and there is nothing extraordinary: 
in the links being wanting in this case. 

_ . It is objected that the original mortgage deed by-which plaintiff's 

ancestor Nakan Raza Thura mortgaged the land should have been 
forthcoming, and that instead of being rubbed out as stated, the docu- 
ment should have been preserved with the new document written be- 
low it in continuation. 

“The par@batk book containing the original deed would, however; be - 
the property of the family of the original mortgagee Po Ké, and this 

might be a reason for not using it. But the instrument of £219 im- 
plies that the original document was handed over to Maung Shwe Kyu 
and Maung San We and was subbed: out. ‘There is a difficulty here, 
for the witnesses to the instrument speak of the old document being 
rubbed out when the new one was written, whereas the language of . 
the instrument seems to relate to something already done. The in-. 
strument again mentions the price of the-land as having been received... 
. by the grandchildren of Maung K, Maung Shwe Po, his sister Mi Pu, 
and her husband Maung Tun E, whereas Maung Myaing, witness for 
defendant, states that the lands were redeemed by Maung Shwe Kyu | 
and Maung San We from Ma J Ma ia 1214 or 1215 B.E. No money’ 
passed on the occasion of the drawing up of*the instrument, and the | 
-explanation may be that, as often occurs, the acknowledgment of re-” 
ceipt of money had reference to an old-transaction and that the old 
mortgage deed was given up then and there to be wiped out in token 
that the debt to Maung Ke had been satigfied, and that the lien of his. 
descendants was extinguished in caneniel the land they had once 
“held: but the-matter should certainly hae been cleared up distinctly 
in the Lower Courts. j ie 

. The Lower Courts are both positive as to the genuineness of the 

instrument. One of the witnesses to prove it is Maung Ya Baw, who 
says he wrote it, and the other is Maung Byi, who says he is one of. 
.the witnesses named in it, and that-he is the son of Myat San, another 
of the witnesses mentioned. The Subdivisional Judge observed: 
' «That bond A is genuine I have absolutely no.doubt. The two wit- 
“nésses to it are highly respectable old Burmans and are. not likely to 
speak falsely.” "ee ‘ 


’ “ The District Judge was equally confident. He said: “The Lower 
Court" beliéved the evidence of Maung Ya Baw and Maung Byi, and 
‘so do I.. "Maung Ya Baw is only a very distant relation of Maung 
_ Aung Gyi and Maung Lu Gyi {the plaintiffs). Maung Byi says he is. 
not related to them at all, and it isnot proved that he is.” . 
'Thave éxamined the original document in the paradazk, but it is 
" very difficult to judge of the age of writing on parabazk. ‘This looks 
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Mauve Siw ‘perhaps a little fresh, but some of the offer writing is pretty fresh too. 
Kyu ‘The parabatk itself seems to be old, and there are ‘old documents in 
Matwe Auwe tier, | i of course it is easy to insert a new document into an old para- 
I notice that Maung Byi’s present age is 76, which would make him 
40 at the date of the instrument, and this appears rather young for a 
Payataga as he is there described, It has been objected also that,the 
zayat of a kyaung was not the place for a transaction of this kind, but 
‘the document mentions a number of witnesses as being present, and if 
the transaction was of so public a kind a sayat does not seem ah un- 
likely place for it. 

I do not feel the same certainty i in the matter as the Lower Courts ; 
‘but after looking at allthe difficulties-and doubtful points in the case, 
I do not gee sufficient reason for disbelieving the evidence regarding the 
inaking of the instrument, and unless it were quite plain that the Lower 
Courts had gone astray in their estimate of the. evidence, it would be 
impossible to come to a different finding of fact than that-which they 
chave concurrent! ly come to, | 

The evidence is that the instrument was drawn up in the presetice of 

ail the parties, and it must be taken as proved to have been duly exe- 
cuted, 
The defendant is a Chin, and the plaintiffs are Burmans as was 
‘Maung Ke, and it is quite possible that some unfair advantage was 
taken of defendant and Maung San We; but considering the improvi- 
dent way in which inortgagees in this. country pay money to-prevent 
disturbance in their possession of land to persons who choose to aésert 
themselves to be co-heirs or heirs of the mortgagor, it is not wonderful’ 
tliat Maung Shwe Kyu and Maung San We should have been induced 
to étiter into an arrangement of this sort with or without. substantial 
proof of the claimant’s title® And it must be remembered th&t, if there 
was any foundation for the claitn, it would be much easier to establish it 
by, the recollection of the neighbours and otherwise 36 years ago than 
itis now. That no fresh advance was taken does not seem incredible, 
thé apparent object being to preserve a title to land which was chang: 
ing from hand to hand. 

‘As to the consideration for the agreement, it seems to be implied if 
not stated in the instrument itself. It is clear that the original cohvey- 
ance of the land is treated as a mortgage, or transfer by which the 
ttaiisferor retains his right to. get back the land upon payment of the . 
amount paid by thetransferee. The land faving passed from the hands 
of the family of the original mortgagee Maung Ké to those of Maing 
Shwe Kyu and Maung San We, the original mortgagor’s heir ask’s theth - 
to renew the original conveyance or mortgage with her and her husband 
Maung Kathi; they agree, and the original amount of 320 ticalsis fixed.. 
This appears clearly to amount to an agreement that if Maung Kathi 
ind his wifé,-Ma Kun, are recognized as representatives of the < original 
mortgagor, they will recognize pene mie Kyu and Maung San We . 
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as moxtgagees, and will leave them-im possession of the mortgaged land 


for a mortgage debt of 320 ticals. Otherwise there would be. the risk” 


of @ suit to redeem the land and turn.them-out. Even “disputed and 
doubtful claims to Tegal or equitable rights will support the consider- 
ation. for a-promise ” (Leake on Contracts, : ‘page 543, third editién). 


Here there can belittle doubt that there was sufficient consideration for 


entering inte the bargain in the implied undertaking to leave Maung 
Shwe F yu and Maung San We in possession as mortgagees if they 
‘accepted’ ‘Maung: "Kathi and Ma Kunas mortgagors. Besides a distinct 
covenant was added for quist possession, Maung: Kathi’ binding himself 
te resist at his own sole expense aay attempts to disturb their -posses- 
“6107. 
This-engagement might not perhaps’ be wotth much, but i it catint be 
-said:that it was-worth: nothing vat all, as Maung Kathi thereby put him- 
self between Maung Shwe’ Kyu and Maung San “We and any “possible 
claimants to the land other than himself. 

‘Jam accordingly of opinion:that the finding of the Lower ‘Appellate 
‘Court-as to the validity of the instrument’ is correct. 

The application ‘for revision is dismissed ‘with costs. 








Maune Suwe 
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U, 
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Civil Revision — Before G. D. Burgess, Esq. C81. es 
No. 101 of me eek Poke ; : eee 
Sac t ING BU BWIN asp MAUNG TAT (appep AS NEXT FRIEND AND 
1893. ma _ GUARDIAN ad- litem) v. MAUNG PO SI. . 


Morigage—Foint mortgagors—Representatives of morégagors, — 
Ancestral property—Presumption from circumstances‘as to division of-~Proof , 
‘required when one member of a family claims the right of redéeming land separ- 

ately mortgaged by other members. 

Tur “lands which are in dispute in this case-were mortgaged to 
Maung Shwe Yaung, the original defendant, who has not been made a 
party in revision, by Maung Pyu and Maung Nyun by certain instru- 

. ggents which the Court of First Instance has accepted as genuine. ~ 
In the first, which was made in 1231, and the second, made in 1235, 
the names of both appear as mortgagors of the land called Kyzbznyin. 

In the third, dated 1236, Maung Pyu-appears as the mortgagor of 
Tanaungthénbix land, and in the fourth of the same year Maung Nyun 
appears as the mortgagor of the same land. « 

The evidence is that the last mortgage was ratified by Maung Pyu.. 

Maung Pyu and Maung Nyun are thus the joint mortgagors of these 
two plots of land. he tet eo 

The fifth document produced relates to a ioan- of 10 rupees and 
paddy, taken as 30 rupees altogether, by Maung Po Si from Maung ~ 
Shwe Yaung, as a further charge on Kytbinyiz. , 

There is no evidence that this last transaction concerned or was 
agreed to by, or was binding on any one but, Maung Shwe Yaung and 
Maung Po Si themselves, Maung Pyu and Maung Nyun were step- 
brothers by the same mother and different fathers. Maung Pyu's 
‘father was Maung Tha Shwe, and Maung Tha Shwe's fathef was Po 
Lu. Maung Tha Shwe's sister was Ma.Bo, whose grandson is Maung 
Po Si, the respondent (plaintiff). Maung Po Si has a brother, Maung 
Po Kyi, whom he has omitted to join in the suit, ite 

“The plaintiff sued to redeem the mortgaged lands for 250 rupees on 
the ground of their being the ancestral property of his grandmother 
and father descended from Po Lu. Thesum of 250 rupees was made — 
up from the first mortgage for 150 rupees, the third for 7o rupees, and 
the fifth for 30. rupees. The second and fourth mortgages for 50. 
rupees each were thus ignored, and Maung Nyun’s position as mort- ~ 
gagor was also ignored. This led to the: intervention of Mating Bu ° - 
Bwin, the minor son of Maurg Nyun, who was added as a defendant 
‘and is now the applicant. “s ea poe 

The redemption of the land has been allowed for 350 rupees, which: 
is not what the suit was brought for, and Maung Bu Bwin has-been 
referred to a-suit for inheritance for the assertion of his claims.” The 
question whether Maung Bu Bwin or Maung Po Si is the heir of the 
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mortgagor, Maung Pyu, has not been put in issue in the case, but the 
decision has proceeded solely on the ground of the land_ being the 
undivided ancestral property of Po Lu. The Lower Appellate Court 
hag accepted this view, but without showing reasons for doing so, and 
the point ought to have been carefully examined. The Court of First 
Instance rested its belief in the nature of the property on the evideuce 
of the first witness, Ma The, who speaks of the lands being worked by 
Po Lu and his children. But she said that she did not know whether 
Po Lu’s inheritance was divided among his children. Indeed, it is 
impossible that she should be able to speak with any accurate know- 
ledge of the facts since Po Lu died so long ago. Ma The says that he 
died when she was 15 or 16 years old, but apparently she must have 
been still younger than that, for her present age is 77, and Maung 
Yan Huis, the second witness for plaintiff, states that Po Lu was 
dead before lic was born, and he is now 64 years old. There are no 
older witnesses, and therefore there is no evidence that can be relied 
onasto the character of the property criginally.. But supposing it to 
have been Po Lu’s own to begin with, it does not follow that it con- 
tinued so. There is no necessary presumption in Upper Burma that 
ancestral estate continues joint property. It is liable to be divided at 
any time, and the circumstances here tend te show some sort of divi- 


sion. Ma The mentions certain land belonging to Po Lu which Ma 


Bo, the grandmother of Po Si, worked. On the other hand, Maung 


Pyu and Maung Nyun dealt ‘with the mortgaged lands as their own. 
property, and not as the juint property of the family. The fact that 
f 


aung Nyun, the som of the mother, was thus allowed. an interest in 
lands which the plaintiff claims to have been the ancestral land of the 
father alone, throws the greatest doubt upon the correctness of the 
very fundamental allegation of his case. There is no evidence what- 
ever that the land was mortgaged on behalf of any of the rest of the 
family, or that they derived the smallest benefit from its disposal, and 
it might probably be safely held that the mortgage of these lands in 
{231 and 1236 amounted to adverse possession on the part of Maung 
Pyu and Maung Nyun from those dates. In that case the suit would 
be barred by limitation, ee: 

Apact from this paint, however, I hold that the plaintiff (respondent) 
has failed to make out a title to redeem the land as representative of 
the mortgagor or as having an interest in the mortgage as undivided 
ancestral property.’ 


I therefore reverse the decree of the Lower Courts with costs. Any. 


claim respondent mayshave to an interest in the property as an heir he 
will have to. make out in a suit of a different nature, unless he can claim 
to represent the mortgagor Maung Pyu. an 


The additional court-fees which respondent (plaintiff) was made te. 


pay should be refunded to him. 


Mauxe Bu Bwin 


uv. 
Maune Po St 


Civil Revision 
No. 121 of 
1893. 
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Before G. D. Burgess, Esgy€58.1, 


MAING PON GYAW wv. MAUNG SAUNG GYI anp. MAUNG PO. 
" HLAING. 
‘Ancestral estate—Conflicting claims of alleged co-heirs—Ewidence of separate 
possession by one branch’ of family—Effect of mortgage by that branch. 
Necessity-for-careful treatment. of documents by the Courts so as to make thein 
admissible. in-evidence. 
THiS is a very troublesome case to- deal with, pastty-through the fauit 
of the parties themselves, but in a great measure, | am sorry to say, 


- throuzt-the fault of the Courts below. The suit is for certain land called 
Palandaw Yagin. it was originally mortgaged to Maung Pauk, Sein 


and Maung San Hla Baw by: Ma Net Tha and her brother Maung 
Cheik.in 1233 B.E, Maung Pon Gyaw, the present plaintiff and appli- 
cant:in-rev‘sion, sued Maung Pauk Sein and Maung San Hla 2aw to 
redeem. the:land and obtain a decree. Maung Pauk Seif and’ Maung: 
San Hla Baw.in their turn.sued..Maung Po Hlaing and Maung Saung 
Gyi,ithe present. defendants and respondents, for the recovery of the 
land‘on the ground that they had been compelled to give it up by the 
pressure. of tiie Myo6k of the township, the defendant’s relation, in 
1249°B;E., when the country was in an unsettled condition.. They. . 
also. obtained.a decree, and so far the position was cleared up and the | 
state of: affairs. -before defendauts’. interference: was xestored, But 
the. District Court in appeal upset- both casss and; unfortunately,-in- 
stead of deciding theni quashed them; as it called the proceeding, aud. 
directed a fresh trial. The-result was that Maung P6a Gyaw had to 
begin anew. and bring a suit against Maung Po Hlaing and Maung 
Saung Gyi. The consequences are naturally most-embatrassing both 
to. the parties. and to the Courts which have to adjudicate én their 
_ The case has also been very imperfectly tried now.in the Court-of: 
First Instance, and the present District, Judge has:naturally animad-. 
verted on the judge’s proceedings. It is sufficient te mention.that at 
least 11 Cocuments seem to haye been produced before the. Court, . of 
which copies are. filed on the record as cvidencé, and yet not.one.of 
them apparently is proved. The attention of the Courts belowmust: 
be invited to.the instructions * on the subject of the documentary.evir- 
dence, and they must be asked to see that they are carefully: followed 
in future... ° Se ; Mog er iE ae 
 Itmay.be.noted in. this place that stamp. duty and .penalty: appear 
to have been levied on a number of documents, executed inthe: time: 
of the Burmese Government. If. this. 


* Circular No. 23 of 1892. - [Gf also Circular No. 99 of 1894,] 


tl is. really. so, the, District Judge —.. 
-will have:to téke. measures for the refund.,of.the amounts:improperly 
-exacted on documents executed before ‘the introduction of the stamp 
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law and for the setting aside of any proceedings that may Have been 
incorrectly instituted in the matter. 

It is difficult to say now what the exact nature of the suit: is, for, 
although the plaintiff claims the land on the ground of wrongful dis- 
possession, he. asks for its redemption on payment of the mortgage debt 
of Rs. 123. 

_. Instead of suing alone the plaintiff should have joined with him. the 
other heirs of the original mortgagors and perhaps another relative who 
obtained money on the mortgage, it is said. 


, The issues have been so drawn and the evidence has been so taken 
. as to afford but limited materials for a decision. 


The plaintiff claims ownership of the land in his branch of the 
family for over 100 years. He traces the land back to Maung Shwin 
or Shun, who, it is said, would have been about 120 years old if he 
had lived till now. Maung Shwin was the father of Ma Net Tha.and 
Maung Cheik and of Maung Pyo, as it would seem, the father of 


Maung San Pa or Aung Ba, who is said to have raised some money... 


on the mortgage while*it was-still with plaintiff's branch, 


The defendants claim under Maung Kyi, the father of Maun8-- 
Shwin, and the land is said to have fallen to his share upon a division © 


of the property of his father Maung Ya. Maung Kyi having eight 


children the defendants say plaintiff's share is only an eighth, Maung 


Jéyi'siand having continued undivided down to the present time. 


Miune ‘Pon 
Griw 
OS a hd 
Maune Siune 
Gir: 


’ They have produced three witnesses to say the land was undivided, - 


but the Court of First Instance would not credit them because they: 


were co-heirs and interested. Besides this their ages are only 53, 53, 


and 42, so that it is practically. impossible that they should have any. 


real personal knowledge of the facts sufficiently far back to have any 
bearing on the-case. Onthe other hand, the defence alleged that 
the land was mortgaged by Ma Net Tha and Maung Cheik with the 


consent of the other co-heirs, but did nothing to prove it, whereas the 


laintiff proved that before the land was mortgaged Maung Shwin let 
it out and: took the rent. Moreover, the defendants say in their 
written statement that they redeemed the land in 1249 as heirs, but 
that they reported to the son and grandson of the original, mortgagor 


the plaintiff and his father Maung Ba, and obtained their permission. . 


Putting this acknowledgment of the mortgagor's rights with the evi- 
dence as to the separate possession of the land by the plaintiff’s 
branch of the family from the time of Maung Shwin downwards, I 
- think that the transaction of 1249 must‘on the defendant’s own ad- 
mission be treated as a transfer of the mortgage to them, that is, that 
the mortgage is still subsisting. ; ee ald 
- The defendants claim the amount of various advancés saig to have 
been made by them on the mortgage to other heirs; but that was at 
their-own risk if it was done, and they can no doubt recover the money 
-i{ there bas been a failure of consideration. They also claim for im- 


Maung Péx 
Graw 

sen. Plas 

Mave Saune 
Gr. 
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provements, but the mortgagor is not responsible for outlay made 
without his consent: The solution of the case is, I think, to- allow 
the redemption of the land as Ph con granted by the Court of First 
Instance, leaving the defendants to such remedy as they may have as 
co-heirs claiming a share of inheritance. . 

The decree of the Lower Court of Appeal is therefore reversed 
and that of the Court of First Instance restored with costs in all 


a 
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Before G. D. Burgess, Esq., €5.1. 
_U THA PE v MAUNG PA NAW. 


Redemption of land mortgaged. 


_ The respondent came upon the land_in dispute by the license of the applicant, 
who caused Maung Ta Te to redeem it from mortgage, after which it was held 
jointly by the families of Ta Te and respondent. 


About 15 years subsequently, according to respondent, applicant made over the 





land altogether to him and Ta Le. Respondent also raised question of applicant’s | 


title. 


Burden of proof entirely on respondent and no limitation established in absence 
of proof of adverse possession, Respondent probably estopped from denying ap- 
plicant’s title under section 116, Evidence Act, and presumption was that he con- 
tinued to hold under him. 

References: 


‘S.J., I. By p. 70. 
aD, ST. 


Manug: eye, Pp. 230. 
Judgment of District Court in Appeal. 


IN the Lower Court U Tha P& sues Ma Po Lén and Maung Pa Naw 
for an order to be allowed to redeem three portions of land for Rs. 220 
mortgaged by Ma Ka The to en Shwe Y6n and Mi Kén. 

Ma Ka The gave this land to U Tha Pe, but as he could not redeem 
the land from mortgage he agreed with Maung Ta Te, Ma Po Lé6n’s 
(first defendant) husband, to fedeem it, and that when he. (U Tha Pa) 
had-money he would repay the amount. Ma Po Lin states her hus- 
band is dead and that she has only half the land in her possession and 
is willing to pay half the money or half land. 

Second defendant Maung Pa Naw admits it was the land given to 
the fongye ; that it was given to him by the pdngyz, and as it has been 
in his possession for 30 years, he should-not be disturbed in his pos- 
session, 

Three isstes were a and the’ case was tried. 

The issues were—. 

(1) a the pongye U Tha Pé, plaintiff, give the land ia Maung 
Pa Naw’s possession and now ia “dispute to Maung, ‘Pa 
‘Naw ? 
~ -{2) Is the document put in by plaintiff a true one? 
{3). Is this suit barred by limitation ? 

rhe, Judge of the Lower Court granted a decree in o— of plain- 
tiff that he 1 might redeem the land for the amount stated. It is against 
this order and « decree that Maung Pa Naw now appeals. . 

The following reasons are given for " appealing : — . 

(1) That ‘the plaintiff being a péngyi has no concern “with land, 
’ goid and silver, and “should” not, therefore, sue for them. 
That the Lower Galt, 1c knowing the custom of the Bud- 





Civil Reviston 
Nos 159:0f 
1894, 
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U Tua Ps dhist akans, should not have ordered the land to be 
’ ue N redeemed by the pézgyz for Rs, 220. 
‘Mavne-Pa ei _ (2) That although the claim is admitted by the first defendant, 


.the name of the second defendant is- not down in the 
document. produced by the plaintiff, and that the’ wit- 
nesses for the plaintiff could not give direct evidence 
nor prove the mortgage by plaintiff to second defend~- 
ant. 

" (3) That the view taken” by the Lower Court to the fact ‘that 
the burden of proof lies on the person in possession of 
the land is wrong and is inconsistent with the Evidence 
Act and the rulings, as the genuineness of the documents 
and the-right of the plaintiff (pézgy?) to the land is not 

‘proved by ‘the witnesses for the plaintiff. 
(4) That the mention made by the'Lower Court ‘that the suit is 
- not barred by limitation is invalid. The fact «that the 
land has been in the possession of the second defendant 
over 30 years without mortgage-bond and without any 
interference should have been taken into consideration. 

(5) That the claim should have been dismissed (v¢de Articles 
134, 140,.142 and 144 of the Limitation Act) as half of 
the land claimed being, notwithstanding the manner in 
which he obtained possession of it, in possession of the 
second defendant without any. ‘mortgage-bond and inter- 
ference within 12 years. 

(6) ‘That the decision of the Lower Court, notwithstanding the 
_manner in which the case has been treated in the Lower 
Court, should be reversed and the claim dismissed [véde 
section 14 (a) of the Limitation Act. 

é ‘This is a curious case and the points for determination Appear to 
e~ 
Fi irst, does the land belong to:the plaintiff, Péngyt Tha Pe? 
‘Second, df. the land belongs to Péngyi Tha Fé, can he now get 
possession of it? 

As to the first point, Ma Ka Thé appears to have “ablued” or 
given this land as an offering to Tha Pé., There is no evidence onthe 
record when this was given, ; but on the record is a true copy of Tha 
‘Pé’s evidence in which he states: “After Ma Ka The’s death I directed 
Maung Pa Naw and Mi Po Lén to redeem the land, &c.” The only 
thing this Court, can do is to SuBpeee it was a gift in the form ‘of a 
will. 
If a will, the gift will not hold good according to Buddhist law 
against: heirs. [fa gift, it was not accompanied:by delivery or follow-. 
‘ed by possession. Pingyt. Tha--Ré--was--not-a young: lad- just. cin 
the priesthood, but had -been a priest for some time. 

‘-From the order in Civil Appeal No. 28 of June 1875 on pages 70, 71, 
-q2and 73 of Selected ‘Rulings and Judgments of the Judicial” aie mal 
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sioner, Lower Burma, and Special Court, and from Burmese law ; also 
the fact that, Tha Pe did not attempt to get possession of the land 
until now, which is said by the Advocates for Tha’Pé to be some 35 or 
4o yeats after the gift, 1 consider that the land does not belong to 
plaintiff-respondent Péugyi Tha Fe. As to the second point, Civil Re- 
vision No. 3 of 1875, page 51 of Selected Rulings and Judgments of the 
Judiciat Commissioner and Special Court, Lower Burma, also page 
230, accond paragraph of Manugyd Dihanmathat, and also Articles 
142 andl 144 of the second schedule of the Limitation Act clearly show 
that this claim is barred by limitation. 

Under the circumstances the order of the Lower Court is set aside. 
Costs in both Courts te be borne by Péxgy7 U Tha Pe. 

Orders in Revision. 

‘Yun Lower Appellate Court from its judgmant seems to have missed 
the fruc poiat in this case. - ‘ 

The respondent admittedly came upon the land in dispute by the 
license of the applicant-plaintiff, who caused Maung Ta Te, his wife's 
sister's luusband, and perhaps himself also, to redeem the land from 
mortgage. After the redemption the land was held jointly, it would 
appear, by Lic families of both men. Bi 

Subsequeatiy, about fifteen years after, the respondent Maung Pa 
Naw says the applicant made<over . the land altogether to him and 
Maung Ta Te, as the king had issued commands forbidding rahkaus to 
hold immoycable property. Ie thus clearly admitted that originally 
tho land was held on account ofthe pézgy7, the applicant, and net 
absolutely, and the evidence in the case is te the same effect. Pro- 
hably, the respondent would be estopped under section 116 of the 
Evidence Act from disputing the applicant’s title, but at any rate there 
is no doubt about the title and itis of no consequence whether the 
ecclesiastical rules to which the applicant is subject are against his 
owning the land er not. There can also be no question properly raised 
as tothe validity of the gift by the eriginal owner of the land to the 
pongyt. Vt was asher donce that applicant acted in putting Maung 
Ta To and respondent, either along with or under him, in possession 
of the land, and the matter is concluded so far as anyone taking under 
the donee is concerned. : 

Under these circumstances the only point really raised by the 
defence, which was In issue, was whether the applicant had parted with 
the land absoluicly or not fifteen years after the original redemption by 
his permission.. On this point the respondent had no evidence to offer 
beyoud his own statement, and even this is contradicted by the evidence 
on the ather side as to admissions made by him which were quite at 
variance with his claim to ownership. The burden of proof was en- 
tirely on respondent, and he completely failed to discharge it, so that 
the plaintiff was entitled to a decree. .. : 


73 


U Tua Pr 


=> 


Une 32 
Mauwe Pa Naw. 
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U Tua PE It is not very material in what light the transaction between appli- | 
Mau ar, a7,.. cant and the redeemers of the land mortgaged is viewed. It may be 
eae A Naw, fegarded as a transfer of the mortgage, oras a fresh mortgage perhaps, 
but in any ¢ase it placed the land in their hands merely as holders 
thereof for the applicant with a lien for the repayment.of the amount 
for which redemption was effected. . 

The decree of the Court of First Instance was that applicant should 
recover the land upon payment of this amount, and that decree wds 
perfectly correct in that respect. g ‘ 

It must bz restored and the decree of the Lower Appellate Court 
reversed with cosis against the respondent in appeal and revision. 
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Before G. D. Burgess, Esg., C81. 


MA HNIN YWET, M EU AVIRA 
MAUNG LON TAUNG: MAUNG fo, (vei ene 
- THA BAW ssp MAUNG THA DAN sara 

‘ Claiz: to land alleged to be mortgagid-~Biurden of proof, 

When an ancient mortgageis set up it must be satisfactorily proved against 
persons being in possession who deny its existence. x 
have 2 claim to landin the hands of others and yet allow 46 
years to go by without asserting it is any way: or allowing ary one to know anything 
about it, they cannot expect their claim to commend belief when they at last put 
ht forward unloss they are able to adduce trustworthy and unambiguous evidence 
in its support. - 

J'Br plaintifis’ suit was originaliy dismissed on the ground that.it was. 
barred by limitation. The decisionon this point was set aside, and 
finally the case went back to the Court of First Instance with directions 
which were given by arrangement to pass judgment and decree on the 
merits. The Court had already taken evidence on all the issues fram- 
ed in the case and expressed views generally in favour of the plaintiffs, 
but on reconsidcration of the matter it came to more definite findings 
which were ie favour of the defendants, and the result was that the 
xalt was again dismissed but on the merits. In appeal the District 
Couri has reversed this decree in reliance mainly on the discrepancy 
in the opiniess of the Court below. ; 

This change of view, of course, deprives the opinion of that Court 
as to the credibility of the witnesses from the manner in which they 
fave their evidence of any value it might have had, but the Court has net 
- gone so much upon that in its second Judgment as upon contradictions 

‘inthe ‘statements and improbabilities in the stories told; and upon 
these points what it says is entitled to as much weight as, if not more 
than, what it would have deserved if the Court had never regarded the 
case in a different light. In its second judgment the Court has gone 
very fully and carefully into matters and has shown reasons of con- 
siderable force for distrusting the plaintifi’s case. That case in reality 
rests upon a single thing, namely, the alleged renewal of the mortgage 
of the land in dispute by plaintiffs’ predecessor, Ma Chit, to the defend- 
ants’ predecessors Maung Tha Yauk and Maung Shwe Bu, in the 
year 1217 BE. Unless that transaction is proved the plaintifis’ case 
fails because the original mortgage, if there was one, was effected be- 
yond the memory of man and long before the beginning of the period 
of sixty ycars’ limitation. ; 

The direct evidence of this alleged re-mortgage, to use the -shortes? 
expression, ig small, and the plaintiffs seek to bolster it up in various 





If people really 


rat 












ways. 
One of these methods is the production of certain documents pur- 
porting to relate to litigation in which Nga Shwe Maung and Nga Po 
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Min were concerned with Tha Yauk, Nea Pu Se, and Nga Mén about 
this land, when its acquisition from Ma Chit was pleaded, and Tha 
Yauk made a declaration on the subject which settled the matter in 
favour of himseli and‘his friends. The date of these documents is 
1218, and the plaintiffs’ witnesses represent that the proceedings took. 
place in thé royal court of justice at Mandalay. But it is shown that . 
King Mindén did not occupy-Mandalay till 1221, and there is no .rea- 
son to suppose that the Court would be there before the King. The 
Lower Appellate Court thinks the discrepancy may be-an innocent 
mistake, dué to imperfect knowledge derived at second hand, but in: 
a question where the genuineness of documents is concerned it isa 
point not, without importance. aes 
Apart : from this, however, these-decuments do not seem to be admis- © 
sible in evidence, There is nothing-to show what has become of the’ 
original records, nor even that these documents are copies of such 
records. ~ Runge coe, 
‘The plaintiffs’ fourth witness, Maung Shwe Dok, says he made a 
copy of the documents from a. copy that was with Po Mén, one of the 
litigants, ‘apparently, but Po M6n’s copy does not seem to be account: 
ed for, nor is it shown where it came from itself. Seren ee 
. Another copy is said to have come from Shwe M6k, who derived | it 
from his father-in-law Maung Shwe Maung, and it appears singular’ 


. that an unsuccessful litigant should thus be careful to. keep a recotd. 


of the cause of his failure, _ - eee 
*: But even if this difficulty of want of proof could be overcome there 


-would still be a strong objection to the acceptance. of the documents’ 


zs genuine, In 1252 a claim was preferred to the land before. the. 
Hingutaing Thugyi, ‘and yet these documents were not produced. 
Yet in that year Shwe M6i: had given his copies to plaintiffs at their 
request, and Maung Shwe Thi, first witness, the plaintiffs’ pleader on 
the. occasion, admits that Shwe Maung had shown the documents to 
his father and that he himself had read them, so that there could ‘be, 
no difficulty. about bringing forward this important piece ‘of eviderice 
which; as Shwe Maung died in 1229, must have been known for’ a’ 
long time, The silence maintained in 1252 as to the existence of such 
documents is practically fatal to the assertion of their authenticity. 
From the internal evidence of the documents themselves, moreover, 
there would be good reason for suspicion and doubt because they set 
out the plaintiffs’ case as now brought forward, and especially the’ 
further advance of the 10 rupees and the amount of the mortgage 
debt as settled by arbitration, with a minute particularity which, as _ 
thesé details did not concern the then claimants, one would not expect: 


to find in the proceedings. ; 


- » It-is argued for the plaintiffs that even if this evidence be ‘rejected | 


the whole case does not break down on that ‘account; ‘The’ ‘plaintiffs. 
might ill-advisedly have tried to strengthen: with weak or bad. evi-. 
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dence a case which in itself is true and is made out by other ‘evidence 
that is trustworthy., This is quite correct, though of course the intro- 
duction of false evidence unscrupulously would help to shake the 
credibility on other points of the witnesses concerned with it. 

The rest of the evidence refers chiefly to the instrument of re- 
mortgage and to the document immediately preceding it in the same 


parabatk, which is an. award agreed to by the parties fixing the 
amount of debt due on the previous mortgage. This award is said 


to-have been made by Po Ywa, to whom the parties went for a settle- 
ment of their differences. we 

All the persons mentioned in the document appear to be dead, but 
the second witness for plaintiffs, Maung -Yit, says. he was present on 
the occasion. The parebatk containing the documents came from 
Maung Negwé, fifth witness, grandson of Po Ywa. The parabazk itself 
ig not a convincing record with the few other fragmentary entries it 
contains, but the difficulty of making anything out of a parabazk is 
extreme, One thing only is certain, that the forgery of a document 
in a parabatk is the easiest thing possible. Maung Ngweé parted. with 
this parabatk to the plaintiff, Kyi Nyo, for several days, so that there 
was abundant opportunity of tampering with it if wished, and there is 
no guarantee that this has not been done. The witness Maung Yit 
was only casually present at the transaction, which took place 38 or 


9 years ago, and yet he affects to be able to remember details which 


itis certain enough he can have no recollection of. He says that Po 
Ywa wrote the document about the 10 rupees, Exhibit B, under the 


other, A, but further on he says the writer ‘was entered as Shwe Bu, 


Ma Het Ywer! 


- 
Ma’ Sanve, 


whereas the.document itself contains no writer’s name. Maung Yit . 


was not even in the house, but in front of it, and it is singular that he 
should have been known to be there, that he should take notice of and 
rémember so much of an affair that did not concern him, and that such 


a person should be the only witness procurable out of all who were pre-. 
sent. It is obviously safe to put the names of persons who are dead: 


_in a document which it is desired to manufacture. 


’ The document A was produced in the proceedings in 1282, and it 
is not-clear why they fell through. The first witness, Maung Shwe 


Thi, states that some ten years ago Maung Ya, husband of plaintiff: 


Ma Saing’s sister, Ma Kaing, showed him the décument and asked’ 


him to proceed to obtain redemption from the defendants, If the 
document could be relied on why should all this time have been allowed 
to elapse before venturing into Court? ae 


- - The record is. overladen with a mass of irrelevant and inadmissible 


evidence, particularly hearsay, and it is most difficult to be sure when. 


a witness begins to-speak from his own knowledge and not at second | 


hand. It has been read over in Court and I have’ now gone through it a" 
second time, but it still leaves’a confused impression on some points. ' 
It is obscure when the document B about the further advance of 10° 


rupees can be taken-to have been seen by any independent witness,’ 


Ma Hui Ywer 
0 6 a ww 7 Vs + 
Ma Sine. 
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Intrinsically it is such as might have’ been written for the express 
purpose of saving limitation, it being understood now probably that 
such an advance starts a new term. Intrinsically, also,.it docs not 


" bear the impress of being genuine. It is exceedingly brief; it does 


not recapitulate the previous debt; and it does not name writer or 
witness. It is made on the same parabatk as the award, and there is 
no evidence of either party getting a duplicate or copy. Naturally the 
mortgagee would keep the original or one of the duplicates of such’ a 
document, and the mortgagor would have the other duplicate or a copy. 
The mortgagees deny the document, but no duplicate or copy comes 
from the mortgagor’s side, but solely from the arbitrator. This state 


’ of things is hard to understand, and it is difficult to believe that the re- 


mortgage of valuable land would have been effected with such a want 
of the commonest formalities. Another thing that itis difficult to. 
understand isthe sudden conclusion of this fresh agreement immediately 
on the top of the settlement of thé dispute between the parties. The 
mortgagees claimed 3 viss of silver, and the claim was reduced to 1°65, 
or about half, and yet the defendants meckly submitted and straight- 
way advanced 10 pieces more and.accepted a note for the amount un- 
attested by any witness in the pavadazk ofastranger. The reduction cf 
wic Ciwuil.Wwas very-great, and Maung Yit represents that there was a 
noisy discussion which attracted him to the place, and yet the mort- 
gagees are shown as quietly submitting to the award and giving more 
money, Such a result is-contrary to common experience‘of the ordinary 
consequences of arbitration in Burma. tee Rene 

_ On the other side, too, there is the curious spectacle of the mortgagor; 
Ma Chit, anxious to redeem and succeeding in obtaining alargereduction — 
of the debt claimed by the morigagees, and yet leaving the land in their 
hands for a paltry additional sum. . 

The very basis of the transaction of 1217, namely, the previgus mort- 
gage, is not made out by any kind of proof. There are nothing but 
hearsay statements on the subject, and the very existence of the sup- 
posed mortgagor, Tdn Ban, ancestor of Ma Chit, and of the supposed’ 
mortgagee, Po U, ancestor of defendants, is, to say the least, proble- 
matical. The Lower Appellate Court refers to the identity of the name 
of the land with the name of the ancestor, Tin Ban, but the matter: 
must be regarded from another point-of view, namely, the possibility of 
the name of the ancestor having been invented to correspond with 
that of the land. In the absence of evidence it is impossible to “say 
whether the correspondence is real or fictitious, aa ens 

. The evidence for the defence is mostly of a negative character show- 
ing that no one but defendants and their predecessors had ‘to do with the. . 
land in dispute within the memory of man, and that nothing was known 

fa claim-to it by any one elsc; but there is one definite piece of evi-— 
dence which, ifit can be relicd on, disposes of the plaintiffs case.. 
altogether, namely, the evidence that Tha Yauk, who is named as one 
of the parties in the documents of 1217, A and B, was not alive at that. 
time, having died in-the previous reign of King Pagan.. The Lower . 
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Appellate Court describes this as the repetition of a vague statement; Ma Hyiw Ywer 
but if Tha Yauk died towards the end of King Pagan’s reign, the wit-~ -M 
nesses for the defence are old enough to be able to recollect the cir- a 
cumstance and apparently they were in a position to know such an ; : 
event in the family. Of course the story may be an invention to cir- — 
cumvent the other side, but it does not seem to be entitled to less 
weight than the plaintiff’s story. : 
In considering the probabilities and improbabilities of the case, it. 
must be borne in mind that we have here a family which has been in 
possession of land for a period that cannot have been less ‘probably 
than a hundred years and may have been a great deal more, and that 
this is an attempt to deprive them of it on the strength of a flimsy 
Ree of parabazk, on which a document could be manufactured in a 
ew mioutes, and of the statements of a witness who had no business 
with the transaction he speaks to and who cannot give a satisfactory 
account of it. Even without the numerous inconsistencies, improba- 
bilities, and difficulties ‘adverted to above, it would be a rash thing to’ _ 
’ place confidence in evidence of that kind. If people really have a ~ 
claim to land in the hands of others and yet allow nearly 40 years to — 
goby, without asserting it in any way or allowing any one to know, , 
anything about iz, they cannot expect their claim to command belief 
when they at last put it forward, unless thcy are able to adduce trust-. 
worthy and unambiguous evidence in its support. The value of Iand_. 
generally has been greatly enhanced of late years, and there is naturally ~ 
. strong temptation to assert claims to it, good and bad. The present. _ 
-claim seems to me to be of the latter character, and to fail for want of 
credible evidence. : ! oe 
I accordingly reverse the decree in appeal and restore the original 
decree, dismissing the suit with costs throughout. 


ny 


ue 2 
SSAENG. * 
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Civil-Reviston Before G. D. Burgess, Esq., €.8.2. 
No. arr of “f : ' 
1894. ’ MA TET PVA axnp MAUNG TAW Ni v, MAUNG SHWE PO. 
saa : Mortgage—Burden of proof—Probabititées, 


’ The land in suit had been held for the last 35 years by the defendants without 
any apparent interference or assertion of title on the pari of the’ plaintifis,: who 
‘ now set up a mortgage while the defendant pleaded that the land was ancestral 
property redeemed by his predecessor in title from plaintifis’? predecessor in title 


‘about the time of the alleged mortgage. 
Held—that the mortgage’ must be strictly established and that the. probabilities 


were more in favour of the defence than of the other sids. 

THE judgment of the Lower Appellate Court in this. case is summ ary 
and unsatisfactory. The Judge merely remarks that he thinks very 
little reliance can be placed on the documents.pxoduced by the parties, 
sand he has reversed the decree of the Court below with the obser- 

“vation— a * 

“ The defendants have been in possession of the land siece 1221, and in going 
_ through the evidence I find it very evenly balanced on both sides, and therefore 
“the parties in possession should be allowed to retain possession of the land.” 

This was not the right way to discharge the duty of an Appellate 
Court. ,The evidence, which was discussed at length by the Court of 
First Instance, should have been carefully examined and distinct find-. | 
ings should have been come to on the several points that arose. 
‘Strictly, this should be done now, and it is inconvenient to have to 

«deal with the case in its present condition, but as the learned Advocates 
of the parties do not seem to think there would be any great advantage 
in referring the case back now, it must be disposed of without. the 
assistance of the Lower Appellate Court. 

The question is whetherthere are suflicient grounds forerestoring 
the decree of the Court of First Instance, .The case somewhat re. 
sembles those in which one side asserts a mortgage and the other a 
sale of land, but there are certain poiats of difference here, for the 
defence is that the land originally belonged to the -first defendant's 
family and was mortgaged to that of the first plaintiff, from whom it 
was redeemed about the’time of the alleged mortgage by the first 
plaintiff's predecessors to the first defendant's predecessor. Documents 
are produced to show a mortgage on the one side, and a redemption on 
‘the other, and one or other of them, or both, must apparently be falsc. 
There is practically little variation in de.ai! between the two docu- 
ments, and it is not unlikely that some transaction took ‘piace at the 
time with relation to the land in dispute between the predecessors of 
‘the two parties. The difficulty is to make out what the character ~ 
of the transaction was. " a 

It is pointed ‘out for the applicant-plaintiffs, correctly enough, that 
the deed of redemption is an instrument of an. unisual kind so far as 
the experience of the Courts goes, . 
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It is, of course, possible, however, that such a deed might be. dyawn 
up, 
It is admitted that in 1221 there was a division of family property 
between co-heirs, of whom one was Ma Min Gyé, the mother of first 
plaintiff, and documents are produced to show that the land in dispute 
then fell to her share, and this circumstance is relied on for the plain- 
tiffs as contradicting the defence. Bat, on the other hand, it is also 
admitted that while part ef this family estate was ancestral, part was 
land received in mortgage ; and that the land in dispute belonged te the 
former category and not to the latter seems to rest solely on the state- 
ment of Maung Tha Ye, the husband of Me Min Gy, the father of first 
plaintiff, and a party along with Ma Min Gyé to the transaction of 1227, 
by which the land passed to Maing Tun U, the grandfather of first 
dcfendant. ‘There is nothing inconsistent in the date of the documenis, 
for thet of the parltion is pyatho, and that of the redemption is 7a- 
daung. The date of the mortgage deed is Tagu. This Maung Tha Ye 
is onc of the witnessés to the mortgage, but it is obvious that his state- 
ment is cf no more value than would be the bare statement of the first 
plaintiff herself, Properly he ought to have been the plaintiff himself 
apparently, and it is of the nature of a subterfuge, though one 
which is casily seen through, to bring him forward merely as a witness, 
and to treat his daughter as the assignee of all his claims. As the 
surviving mortgagor, he was obviously one if not the sole party by 


whom the suit should have been instituted. 


The other witness to the mortgage is Maung Chein. He is mention-. 
cd in the documents of both sides, and, excepting Maung Tha Ye him-- : 


sell, seems to be the only survivor, or at least the only one that can be 
produced out of the several persons mentioned, Both sides named 

him asa witness, bul he was examined for the plaintiffs. and gave 
evidence in their favour alone, denying all knowledge of a redemption. 
He was the “ Newecheis Ngweket"’ or silver-bullion tester. He is ¢ 
man of 76 years of age, and professed to remember the contents of 
document 35 years old, He further stated that the document produced 
was the original, although, as a matter of fact, it was not. On other 


tate. i t 
matters his mem ust 


ne 


a 


ary isablank. The evidence of this witness muet, 
therefore, be regarded with considerable distrust. ; 

The original document, supposing there to have been a mortgage, has 
not been produced af all. Jt is said to have been written on the 
parabaik of the morigagec, Maung Tua U, as it might have been, and 
the copy produced is not proved. , 

Tha Ye says it was obtained by him from Maung Kyan, son-in-law of 
Tun U, and Maung Kyan is dead. This was afterwards, on asking for 
it, Tha Ye states, and it is not explained why the mortgagors did not 
get a duplicate af the time in the customary manner. 

The first defendant and the other defendants under him being the 


persons in possession, the burden of proving that the ownership of the 


’s lay primarily on the plaintiffs, and I do 
74 


land was not first defendan 


(Ma Ter Pri 


cde, v. 
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a. 
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not think that the first defendant’s admissions are such as to relieve 
the plaintiffs from the duty of clearly establishing the mortgage on 
‘which their case rests. The only independent direct evidence. of the 
mortgage is that of Maung Chein, and, as pointed out aboy. 2) _his 
evidence is incorrect and untrustworthy. Such evidence, it is needless 
to say, is insufficient by itself. Ciaims of the present kind ought to be 
distinctly proved to the satisfaction of any reasonable mind. 
. The probabilities are more in favour of the defence than of the other 
side. The land has been held for the last 35 years without any 
apparent interference or assertion of title on the part of the first 
plaintiff's family. It is usual, when land increases in value, for further 
advances of money to be taken on the mortgage, but nothing of the sort 
was done here, although the land has been “mortgaged to ‘others for 
sums amounting to three or four times the original debt. Was such 
conduct likely if the story of the mortgage. was true ? 

‘The defence is possibly a false defence, but it seems quite as , prob- 
able, and it is undoubtedly fully possible, that the claim is capally 


- [ must: therefore decline to interfere with the result of the appeal in . 
the District Court in which the suit was dismissed. 
The Spstahon for revision i dismissed with costs. 
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Before G. D. Burgess, Esq. CS. 
MAUNG TAIK MAUNG, MAUNG THA HMO asp MA HLE vw. MAURG 
E KYIN THU ayo MAUNG SAUNG. 
Usufructuary mortgage of lond--Fatlure of mortgagor to deliaer possession 
Remedy of martgage. ; 

Under a contract of usufructuary mortgage the mortgagee is entitled to posses 
sion of the land, and if the mortgagor fails to deliver the land to him and te secure 
the possession to him then the mortgagee has the right to sue the mortgagor for 
the mortgage debt. 

When parties are so ignorant of thei: rights and of the law, as is mostly the case 
in this country, considerable freedom ouzht tobe allowed by the Courts in the 
amendment of plaints or their treatment as amended. 

THE decree of the Lower Appellate Court reversing that of the 
Court of First Instance cannot be upheld as it stands at present. 

The applicant Maung Taik Maung borrowed money from the re- 
spondent Maung Kyin Thu, first plaintiff. As security he mortgaged, 
apparently, as a usufructuary mortgage, certain land, agreeing to pay 
double the amount of the loan or Rs, goo, in the event of his not re- 
deeming the property inten days by repayment of the loan with in- 
terest. This Jand,.as a second instrument recites, was taken by 
Government as State land, so that Maung Kyin Thu could get no 
benefit from it, and so Maung Taik Maung made a usufructuary 
mortgage-—-paung hnan thinsa ba daw—of certain other land te 
secure the debt of Rs. 450 originally contracted pending the restor- 
ation of the land first mortgaged from its condition of declared State 
land—ma kwé hmi akya, The Court of First Instance quite correctly 
took this second instrument as superseding the first. 

It appears that the land declared State has now been restored as 
private. property, but this has taken place only recently, and some 
time after the institution of the suit, which is not affected by the cir- 
cumstance. 

The plaintiff Maung Kyin Thu has erroneously sued for Rs. goo 
out of the Rs. goo secured by the first instrument, which has been 
replaced by the second; but this exror could have been corrected in 
the Court of First Instance when the parties were examined. Whes 
parties are sc ignorant of their rights and of law, as is mostly the 
case in this country, considerable freedom ought to be allowed by the 
Courts in the amendment of plaints or their treatment as amended. 

Assuming then that the plaint has been amended so as to meet 
the circumstances, we have to see what the real cause of action ig, 
and what.is the proper relief, if it is made oui. 

The real cause of action here is the alleged failure of the defendant, 
- Maung Taik Maung, to give effect to the terms of the second deed of 

‘mortgage by the delivery of the land which it professed to transfer 
by way of security for the loan. 
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Maung Kyin Thu apparently admitted that one of the parcels of 
land, Zibyugan, was made over, while denying that the other, Yatezs, 
had been delivered, but he explains that. the delivery of the former 
was. nominal oaly and that he has not really got Zibyugan. 

The Court of First Instance began enquiring into the matter, but’ 
finally considered it of no consequence because there was nothing in 
the document about actually making over the land, But. this 1 is a 
mistake. The mere absence of the expression ‘deliver’ is im- 
material. The instrument can clearly bear no construction other 
than that the land was to be placed in Maung Kyin Thu’s possession 
as usufructuaty mortgagee, and the conduct-of both parties in setting 
about the delivery of the land distinctly shows that this was their 
common understanding. The Lower Appellate Court has passed over . 
the point altogether on the ground that there is nothing to preclude 
the plaintiff from <catiing in his s debt anyhow, bat it is upon this point . 
that the case in reality hinges. 

Mader the contract the’ mortgagee is entitled to possession of. the. 
land, and if the mortgagor fails to deliver the land 40 him and.to: 
secure the possession to him, then the mortgagee has the right to sue 
the mortgagor for the mortgage debt in accordance with the: principle . 
laid down in section 68 of the Transfer of Property Act. 

This question of fact having been left undisposed of altogether the 
case must go back for retrial accordingly. 

The decree of the Lower Appellate Court is set aside and a-retrial 
of the appeal in accordance with the foregoing observations i is direct- 
ed, Costs to abide and follow the final result. 

In passing judgment the Lower Appellate Court will have to decide 
whether the ‘decree is to be against Maung Taik Maung alone, if 
given in favour of plaintiffs, or also against the other - defendants, who 


; denied em liability. 
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Before G. D. Burgess, Esq., C.S.1. 
MAUNG LON v. MAUNG CHA. 


Mortgage—Alleged sale after mortgage— Burden of proof. 
A mortgage of land being established, the burthen of proving that it was con 


verted into an absolute sale is of course on the person alleging that change inthe -. 


condition of things. ; 
Lower Appellate Court's judgment. 

*The Lower Court appears to me to have introduced much un- 
necessary evidence and. to have framed unnecessary issues in this 
case. The plaintiff-appellant states that his grandfather in 1199 
mortgaged a plot of ya land called Thaméngaing Myaukpet ya or the 


ya to north of ThamSngaing for 17 Burmese rupees and to have taken - 


Rs. 58 more in 1203; that in 1241 there was a division of property 
between the two children of Maung Po Nyo, Maung Ke and Ma Kan, 
in which the yain dispute came to Maung Ke’s share. Then-the.two. 
men Maung Ta and Maung Sin came and asked for a share on the 
ground they were ce-heirs. They received half the ya in dispute from 
1251 to 1256. Maung Cha, plaintiff, asked for the ya to be redeemed, 
but Maung Lu Gyi put him off, and on the day of his death. sold the 
ya to Maung L6n, the present defendant. - 


The written defence and the defence stated was that Maung Léa. 


cared not, and knew not, how Maung Lu Gyi got.the ya; the mortgage’ 
was not tohim, Maung Lén_ But he subsequently went into Lu Gyi’s 
title in evidence. = 
The deceased Maung |.u Gyi.could give no better title to Maung. 
Lén thah he had, and the enquiry resolves itself into Maung Lu Gyr’s: 
title to the land, and the real issues are not clearly stated. The issues 
laid down by the Lower Court are briefly these— eg oT 
(1) Did Maung Po Nyo mortgage the ya in question?. - 
(2) Is the document of mortgage {oo) genuine ? i a 
(3) Is the second document {00) produced by the defendant 
genuine? * 

(4) Is the documenf of sale genuine? - ; 
(5) Had the deceased Maung Lu Gyi any right to sell the ya? 
_The marking of two documents {oo) is-inconvenient, but they can. 


be separated. _ I will allude to one as o9 (1) and the second -prodtced 


_by defendant as oo (2), Aen. hae yee 
The first issue is useless: it is not denied that Maung Po Nyo did 
mortgage.the ya in the first place.. Thesecond.and third issues.are the 
true ones and might be expressed thus— : : 
- (1) Is the document of mortgage oo (1) produced by the plain- 
"tiff, or is the document oo (2) produced by, the defendant. 

- genuine ? : ec ae 
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(2) On what terms could the deceased Maung Lu Gyi sell the 
y@ in question ? 

The fourth issue about ‘the sale is otoise as* ‘the matter was not in 
dispute ; the sale was admitted. 

The arguments for each side are briefly ‘thus :-— 

For plaintif{—That he produced a document from proper sie 
which bears on it internal evidence of being genuine. 

That it was always looked on as genuine in the family, and tia 
he got this yz, which was in the hands of Maung Lu Gyi at the time, 
as part of his share of the ancestral estafe because it was liable to 
redemption. That when.hé gave up half the ya to Maung Ta, Maung 
Lu Gyi bought the half from him for Rs. 175. 

For defendant.—That the vendor Maung Lu Gyi bought the ya out- 


ight according to document oo (2), and that it was strange that 


plaintiff never redeemed the land before. 

I will not comment on thé evidence. .Dogument oo (x) bears the 
marks of age and is on a palm-leaf, and I have nochesitation i in saying it” 
is very old and is not manufactured for the: purpose of this suit. Mort-.. 
gage was in old times the rule and sale the exception. The document. 
was produced from proper custody and is morethan go years old. The 
document written on a. parabaik and produced by Maung Lon (respond- 
ent) is beneath contempt. It has been written or written over within 
afew weeks. The pencil is fresh in it, and some things have been 
rubbed-out. It is on a parabatk which ‘has been used more than once 
and bas scribblings over it. 

But this is the main point and is not met in any way. If this docu- 
ment be genuine, then Maung Lu Gyi bought the ya outright in‘ 1224 ; 
but it is stated, and Maung Lén admits before me, that Maung Lu Gyi 
took half the ya from Maung Ta in mortgage for Rs. 175.im 124 or 17 
years after. If then he bought it in 1224, why should he pay*Rs. 175 
for half of it 17 years after? This of itself is fatal to. the claim of a 
downright sale. 

I have little further to add. The sale by Maung Lu ‘Gyi on his 
death-bed a few hours before his death, makes it appear that he 
wished‘to save his heirs from trouble and try and evade plaintiff's 
claim. He is described as a rich man and yet he sells a piece of 
land, which he has been asked to return, to pay his funeral expenses. 

There i is noisome evidence of relations of his which I reject as worth- 
less, except on one ‘point, that it confirms’ Maung Cha’s statement: tht 
he had been asking about the redemption, namely, that Maung Cha. 
asked if this land was sold or mortgaged and was told it was sold. 

-The claim that the land was mortgaged in 1199 for Rs. 17 and 
that Rs, 58 was imposed as a further . charge in 1203 appears to me 
proved. _ As the limitation does not come in 1 the heir of the mortgagor ~ 
is entitled to redeem. Maung Cha is the heir and is entitled to redeem 
as'against the original mortgagee or the. person deriving his title from 
the original DREPES That person is in this suit, Maung Lén, the. 
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defendant. It would appear that Rs. 37-8-0 or half the mortgage 
money should be paid for half the ya, but that is not sued for and 
perhaps there was some arrangement at the time of partition. 

: reverse the decree and judgment of the Lower Court and direct 
that; Maung Cha be allowed to redeem the E portion of the Tham6n- 
gaing Myaukpet yz bounded by Maung Saing’s ya, north by the pub- 
lic road, :south by Thaméngaing village,and west by the west half of 
the Thaméngaing Myaukpet ya on payment of Rs. 75 to the defendant. 
The defendant to bear all the costs in both Courts. The sum of Rs. 75 
and the costs may be set off against each other as far as they go.” 


Orders in Revision. 

Tue learned Advocates on both sides have had little to say in this 
case and have left-it to the Court to decide the point whether there was 
a sale of the land in suit or whether the mortgage of 1199 is still sub- 
sisting, The defendant-applicant is represented as an innocent pur- 


chaser without notice, but the evidence which he himself has produced:. 


‘as to enquiry being made whether the land was mortgaged or sold, and 
. as to his own purchase of it from Maung Lu Gyi on his death-bed, is 
not very consistent with this character. 

The question is whether the land was sold to Lu Gyi or not. 
That it was previously mortgaged by plaintiff's grandfather Po Nyo 


to Lu Gyi’s father Maung Hmé is admitted, for the documents of sale - 


produced by defendant provide for the deduction of the mortgage-~ 


debt from the sale price. Besides this the evidence for plaintiff shows . 


that Lu Gyi himself acknowledged the mortgage, and the purchase in 
1241 from the co-heirs Maung Ta and Maung Kin of the west portion 
of the land corroborates the evidence, if corroboration is required. 

Lu Gyi’s long possession is in favour of his own title, but if, as the 
witnesses say, he admitted the mortgage, the effect of this circumstance 
is got rid of. 

Under these cizcumstances, the mortgage being established, the bur- 
then of proving that it was converted into a sale is of course on the 
person alleging that change in the condition of things, that is, on the 
defendant, Lu Gyi’s representative in interest. 

There is no evidence that a sale took place. The Lower Appellate 
Court was quite right to treat the document purporting to record the 
sale as beneath contempt. Canis eres) 
The parabaik on which it is written cannot well be an old one from 
its appearance and is probably anew one. The writing in it is to a 
. great extent fresh looking and the very old dates on some of the entries 
. make it morally certain that they must be copies and not originals. 
The writing of the document of sale is apparently fresh. 


The document itself is intrinsically worthless. It bears the name of ° 


no witness, and only mentions the name of Lu Gyi’s father Maung Hmé 
as the writer. 
There is furthermore the transaction of 1242 to be considered. 


The Lower Appellate Court has naturally placed much reliance on it, 


Maune Lén 


We, 
Maune Cua. 


Matwe: Low 


v: 
Mate Cra. 
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If Lu Gyi had bought the whole land in 1224, why should he buy half . 
over again for the comparatively high price of Rs. r70 (not Rs. 175) 
in 4241? 

When the application for revision was uader argument for admission 
it was represented that this transaction could be explained, the action 
being due to the pressure of co-heirs not included in the previous saje 
of 1224. But the record contains no evidence to support this thecry, 
and in the absence of such evidence the interp:etation put upon the 
transaction by the Lower Appellate Court seems perfectly correct. 

The defendant having failed to prove the alleged sale of the land, the 
plaintiff was entitled to recover as mortgaging owner, and the decree 


_ of the Appellate Court below is right. 


The application for. revision is dismissed with costs, 
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Before G. D. Burgess, Esg., C51. 
MA MEIN MA v. MAUNG PYAUNG AnD 4noTHEK. 

Suti for redemption of movtigage by persons holding land as tenants on the allega~ 
tion that they were representatives of the oviginel mortgagor and the landiord 
representative of the original mortgages —Burden of proof. 

The plaintiffs were tenants of the defendant. : 

‘They set up'a mortgage about a hundred years old by their a-cestor, and pro- 
duced documents which, however, were not proved. 

Held—that the burthen of proof was enticcly on plaintiffs, and that there was no” 
thing to take the case out“of the usual preseribed perind of sixty years’ limitation. 


Judgment of Lower Appellate Court. 


“The respondents have had the landin dispute inthe uninterrupted 
possession of their family for upwa¥ds of 109 years and they are now 
in possession. This suit is that in the year 1154 thisland was mort- 
‘gaged to the grandfather of appellant by their great-grandfather, who 
retained possession of thetand. There were subsequent advances taken, 
amounting in all te Rs. 164. They wish now to pay this amount and 
obtain an order declaring the land thus free from mortgage. Copies of 
the original mortgage-deeds are filed, which the Lower Court has ac- 
cepted as proved. 

_ “The appellants deny that the land was ever mortgaged to respond- 
ents’ ancéstors, and I gather from the Advocate for appellant that it is 
only in the possession of respondents as tenants, 

“The Lower Court has decided that the land is mortgaged property, 
and has declared that the land be free from mortgage on payment at 
Rs. 164 to appellants. 

“Appellants appeal on two grounds~- 

“ First, that the suit is barred by limitation. 
“ Second, that the respondents have not proved their case. 
‘As regards the first ground the Limitation Act only applies to per- 


sons out of possession suing for possession. In the present case the: 


respondents have never been out of possession and are jn possession. 
‘J hie Act is not against them, and therefore this ground must be dis- 
missed. i 

“ Regarding the second ground, the land being in the possession of. 


respondents, the burden of proof lies on the appellant, whe is out of 


possession. sigit 

“ The appellant says she is the landlady or landlord, and the respond- 
ents arc her teuants and they have paid rent regularly up to date. 
Regarding the payment of the rent or interest there is no dispute. But 
respondent to gain her case must show when the tenancy was created 
and by whom. ‘This she is unable to do either by oral or documentary 
evidence. Her mere statement that respondents are her tenants when 
they have been in uninterrupted possession for upwards of 100 years 
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Ma Mxtw Ma cannot possibly be accepted in a suit for such valuable property. I 


Maune Pyaune, confirm the decision of the Lower Court with all costs.” 
Orders in Revision. 

THE Courts- below have accepted the plaintifis’ case on little or no — 
evidence. 

The documents produced 1 by the plaintiffs have been accepted with- 
out proof, which is absurd. The mere fact of their purporting to be a _ 
great many years old—one of them over 100 yeats—goes for nothing 
when their genuineness is in question. The evidence. as to the custody 
from which ‘they were produced is that of a near relative and co-heir 
of the plaintiffs, and is very unsatisfactory, as is all the evidence in the 
case. The suit properly fails for want of proof of the mortgage set 

“up, and the Lower Appellate Court’s placing the burthen of proof 
on the applicant is due apparently to an entire misconception of the 
bearing of the facts. The admitted fact is that the respoadents are 
the applicant’s tenants, or at least persons paying her: and her.co-heirs 
rent, and the inference from the payment of rent is a tenancy. Re- 
spondents now allege that the rent was paid by way of interest on the 
mortgage, but there is nothing at all to indicate an arrangement so 
unusual, at least in Burma. 

The title of the defen dant-applicant being admitted by the payment of 
rent, the plaintiffs as her tenants are in possession on her account and 
not on their own, and the theory of the Lower Appellate Court asto the 
plaintiffs’ possession and its effect falls to the ground. 

It is, of course, for the plaintiffs to show that the mortgage they set up 
as existing before-the tenancy has any existence at all, “and, as already: 

‘observed, they have entirely failed to offer any proof worth the name. 
Supposing, however, the mortgage to be proved, there is still the bar of 
limitation to prevent the suit succeeding. The mortgage, or mortgages 
rather, were effected, if at all, in the years 1145, 1158, 1162, the most 
recent being the refore about 94 years old, and there is nothing ap- 
parently to defer the time of redemption. "The law of limitation allows - 
only sixty years for esiemmpet ion, and consequently the suit is long be- 
yond time... 

The decree of the Coat below must therefore on all grounds be- re-. 
versed with costs throughout. : 
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Before G. D. Burgess, E'sq., €.S.1. 
MA MIN THA wv. MA NAW anp aworuHer. 


Mr. Pilley—for appellant. | Mer. Dutto—for respondent, 


Afertpagc—Persons entitled to redeem—Heirs of mortgagor—Persons having 11: 
terest in property—J cinder os parties of all persons interested in property— 
Under Buddhist law children have no vested interest in parental property 
during the Lifetime of either pareni-~General principles to bz followed in 
mortgage cases, such as contained in Transfer of Property Act, ss. 6 (a), 83, 
97 (a) (8). 

The mortgager of certain land died, leaving a widow and seven sons and 
daughters. One of the daughtors, against the will of her mother, sued singly for 
redempuion. : 

fFeld—-that she had no status to sue, and that her suit must be dismissed. 

In suits relating to mortgage, the provisions of the Transfer of Property: Act on 
the subject may generally betaken with safety as guides to those principies of 
justice, equity, and good conscience that constitute the law, not contained in specific 
enactments in force, which the Courts have to administer under section 4 (2) of the 


Civil Courts Regulation,* and the Courts have been instructed to this effect in. 


Circular No. 24 (Civil) of 1892. In accordance with the rule embodied in section 
85 of the Act, all persons interested in the mortgaged property ought to be made 
pattics to a redemption suit, and this should be the established practice. 

On the principle laid down in section 91 of the Act, among the persons entitled 
to redecm are the mortgagor and his heirs, and persons having an interest in the 
properiy or in the right of redemption, but in this instance none of these descrip- 
tions applied to plaintiff, and she could come under no other clause in the section. 
Vhe heir of the deceased husband uuder Buddhist law is his widew, and not any 
of his children (except the eldest son in respect of a fourth of the estate) until the 
death of the widow, and the children have no such interest in the estate as is con- 
templated by section g1 of the Transfer of Property Act. 

The heir must be the existing heir actually in possession of or ina position to 
possess the inheritance, and not merely an expectant and possible heix in the future, 
and the interest must be an imtnediate subsisting and not merely a future contin: 
gent interest. ‘The language of section 9: and of section 6 (a) implies this. 

‘The relative positions cfa Hindu widow Succeeding as her husband's heir, and 
of the reyersion¢T, are in some ways analogous to those of a Buddhist widow and 
her younger children, and at least serve to illustrate the nature-and extent of the 
respective rights of the latter. 

References :—Manugye, X, 5 and ti. _ 

Pages 41, 108, 115 and 378, Selected Judgments, and page 48 of the Printed 
Judgments of Lower Burma ; Mr. Chan Toon’s Principles of Buddhist Law, pages 
83 ef seq.; and Mr. Battacharaya’s Commentaries on Hindu Law, second edition, 
pages 537: 514, 525 and 516; Boulnois’s Reports, p. 193. 4 

THis is a second appeal against the decree, confirmed in first appeal, 
for the redemption of a mostgage of certain parcels of land on payment 
of a sum. of Rs. 671-8-o. The argument at the hearing has been almost 
solely confined to the objection that the pleintiffs-respondents were not 
entitled to sue for redemption. The Courts below referred to section gi 





*[Burma Laws Act, sec. 13-] : 
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(2) of the Transfer of Property Act as applicable to the position of 
affairs, but.they have not explained how, and have begged the very 
question at issue. The Transfer of Property Act is mot in force here, 
but the rules laid down in it, founded as they are upon long experience 
of English law, may for the most part be taken as safe guides to the 
general principles of justice and equity which the Courts are bound to 
administer, and there are standing instructions to that effect. The 


‘only portion of section gt of the Act which could be applicable in the 


case of Plaintiffs would De clause {@) or clause (4). The section 
says i— 

is Besides the morigagor, any of the following persons may redeem, or institute 
a suit for redemption : of, the mortgaged property :-— 


(a) Any person (other than the mortgagee ‘of the interest sought to be ree 


deemed) having any interest. in, or charge upon, the property, : 
{6) Any person having any interest in, or. charge upon, the right to redeem 
the property.” 

The first plaintiff is also spoken of as the heir of the mortgagor. 
There is no question of the plaintiffs having any charge upon the pro- 
perty or the right to redeem. 

The point of decision, then, is whether the plaintiffs, have succeeded 
tothe righis of the-mortgagor, or whe ther they have afly interest in the 
property. or the right to redeem. 

The ‘second plaintiff is the husband of the first’'Ma Naw, eldest. 
daughter of the deceased mortgagor, thugyi Maung Ket. There are 
seven brothers and sisters and the 1 mother, Ma Pi, alive. é 

The defendants are Ma Min Tha, widow of the mortgagee, and 
Maung Paing, eldest son of Maung Ket and successor in the thugyi- 
ship. Maung Paing was made “defendant as he had, after taking . 
further. advances on the mortgage, redeemed, it was said, a portion of 
the land for Rs. 230, but the case against bifig was dismissed “by the 
Court of First Instance as he was not mortgagee. Why Maung Paing 
should have appeared as the second appellant an the two appeals, 
when there was nothing for him to appeal against, has not been ac- 
counted for. - It is obvious, and has been freely admitted, that there 
has been a serious error on the part of plaintiffs in not making all the 
persons interested in the property comprised in the mortgage parties. 
to the suit, This is required by ~ etapa 85 of the Transfer of Pro- 
perty Act, which says that such parties must be joined, provided the 
plaintiff has notice of such i interests. if the Act is to be followed by 
the Courts in one particular, it should also be followed in others, 

‘The Court of First Instance should have insisted upon this being done, 
and should have exercised its powers under section 32, Civil “Proce- 
dure Code, when it allowed the plaintiffs to sue at all. 

The first: thing:to-be considered; however, is- whether the: plaintiffs- 
had: any right. of suit, and the answer to the enquiry depends mairily 
upon the position of first plaintiff, Ma Naw, in Buddhist law. Accord- 
ing to the Manugyé Dhammathat, X, 5 and 11, the eldest son has a 

right to a fourth of vee estate on the death of the father, and the 
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mother and the younger children take the other three-fourths, none 
but the eldest son having a right to demand the inheritance till the 
mother’s death. It is fully admitted on behalf of respondents that no 
claim can be made for a share of the property by the children against 
the mother during the latter's lifetime, but it is contended that the 
children have-some kind of vested interest along with the mother, who 
is not at liberty to deal with the property as her own. The various 
texts of Buddhist law, and their bearing on these matters, are set 
forth and discussed at length in the Lower Burma cases quoted.* 
The. subject is also treated in-Mr. Chan Toon’s Principles of Buddhist 
Law, pages 83 ef seg. There appears to be considerable divergence 
of opinion among Burmans.concerning the extent of the widow’s ab- 
solute ownership of -such ‘an estate, and the:decisions of the Lower 
Burma. courts in the matter do not seem to give a very certain sound. 
Ia the courts of Upper Burma, so far as I am aware, the existence of 
such a thing as a vested interest on the part of children in parental 
property during the lifetime of either parent has never yet been estab- 
lished. It is apparently certain that there is no joint ownership, 
such as in Hindu law, between parents and children, and that the 


children have no right of restraint over their parents’ control of the-. 


' property, and no- claim to obtain the property till the death of both 
parents. A passage cited by the Court’ of First Instance for another 


purpose may be quoted. It appears at page 41 of the Selected Judg-_ 


- ments in a translation from the Manu Wunnana and Manu Thara 


Shwemyin Dhammathats — . 
“ And if, during the lifetime of heirs, sale and purchase be effected by parents 
against the will of heirs, and if after the land shall have come to the possession of 
others, and after the death of the parents, the heirs are desirous of redeeming the 
land, they shail have the right to do so.” : 
The inference from this language seems plainly to be that children 
cannot stop their parents from doing. as they choose with their pro- 
perty, but that, when they succeed to their parents’ rights on the 
parents’ death, they are at liberty to exercise a right of pre-emption 
for the recovery of the property that may have been alienated without 
their consent. Ho 
If it were otherwise, parental authority, which holds so prominent a 
place in the Dhammathats, night be set at.defiance. In an instance 
like the present, if the first plaintiff wete at liberty to do as she has 
been permitted by the Courts below, the spirit of Buddhist law would 

' be done violence to, for the, effect of the redemption would be to place 

her in possession of what she regards as her share of the inheritance 
notwithstanding the prohibition against obtaining the inheritance 
during the lifetime of the mother, and to enable her to set at nought 
her mother’s authority and wishes, It is clearly necessary to be very 
aa before coming to a decision which would have any such resuit 
as this. 


*S. 1.5L. B., 108, 115, 378; P. J. L. B., 48 


Ma MIN THA 


rn 
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Ma pane ..~ As the learned Advocate for respondents has urged, the danger has 
Ma:Naw. of course to be guarded against of an ill-disposed mother on occasion 
. deliberately acting to the prejudice of her children, but sufficient pro- 
tection is doubtless afforded by the equitable jurisdiction of the Courts, 
which could effectually interfere to check wanton mischief or other 
misconduct. If the equity of redemption were about to-expiré thiéagh 
limitation, the’ mother could probably be compelled to save itaf she 
had no-reasonable excuse to the contrary, and other remedies ‘cotild: be 
applied where wanted. #4 

Search has been made for any reported Indian case in “which ¥e- 
demption has been allowed by any one in an analogous position to Whe 
first plaintiff, but none such.can be found, The cases generally rélate 
to restraining or cancelling alienations, In-Dr. Rashbehary ‘Ghese’s 
-note to section gt of the Transfer of Property Act there is mentioned, 
among the persons entitled to redeem, “a tenant for “life, or re- 
mainderman or reversioner,” but this is under-English law; re'the 
conditions are different from those in this country. In Mr."Bhattacha- 
raya’s Commentaries on Hindu Law, second edition, page %39, it is 
said :— 

“ Persons expecting to succeed after the death of a female heir in possession.ane 
usually calléd reversioners, but their position is very different from that..ofawever- 
sioner in the sense which the term has under the English law. According Ato "ing. 
dish law, an estate in reversion is an actual interest orestate. * * * * The 
male heir, who, on the death of a Hindu fetnale, succeeds to the estate “vested in 
her by inheritance from a male, dces not possess any actually existing ‘infexest in 
her lifetime. He has, in the lifetime of the female heir in possession,-only an ex. 
pectation which may be defeated by his death, or by the sale of the estate by the . 
female heir in possession for a legal necessity. His ee right-cannot-be sold - 
in execution of a decree or by voluntary transfer.—-Act XIV of 1882, section 266 ; 
Act IV of 1882, section 6, clause (a).”” 

The following passages from the same work may here be cited :— 
Page 514: “It has been seen that the widow’s-estate is not, properly 
“speaking, a life estate. The reversioners have no vested interest in 
“her lifetime. In fact, until her death, it is not possible to say who 
“ the revérsioners will be.” Page 516, quoting from judgment in Gols. 
Money Dabeev. Digambar Dey* : “If by life estate is meant an estate 
“ of the same nature and involving the same consequences as the life 
“estate known to the English law, then it is clear that the estate of a 
“ Hindu widow taking as heir is not that estate and differs important- 
“ly fromit. * * * It is obvious that the mere inability to 
“convey away an estate is not repugnant to its being a state of ifi- . 
“heritance.” Page 515: “ A widow in possession of her deceaséd hus- 
‘band’s estate as his heir is in no sense a trustee. She is not account- 
“able to anyone ; she is not bound to save the income? she fully repre- 
“sents-the-estate;-and-so_long.as she.lives, no one_has.a vested interest... 
“in the succession.” | And again, same page: “ Although the widow’s © 
‘interest is a limited one, she is entitled to possession of every descrip- 












" *g Boulnois’s Reports, p. 193. 
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“tion of property, moveable and immoveable, faunging to the estate’ ‘of 
“her deceased husband ; and ordinarily the Courts do not deprive ber of 
“such possession for the protection of the reversioners.”’ Hindu law is 
of course not Buddhist law, but the indebtedness of the latter to the 
former, and the light which is thrown by the one on the other, must be 
acknowledged, and it would take a great deal to persuade any Court in 


Burma that a Burmese Buddhist widow could, in matters of inheritance . 


from her husband, be in an inferior position to a Hindu widow. 


‘Upon such considerations, I am led to the conclusion that the heir of ~ 


‘the deceased husband under Buddhist law is his widow, and not any of 
his children until the death of the widow, and that the children have no 
such interest in the estate as is contemplated by section gt of the Trans- 
fer of Property Act. No doubt, as argued, the words used are “any in- 
terest” withgut qualification, but they are coupled with the word 
“ charge,” and reading the section as a whole, there seems to be no 
straining of language if the construction is adopted that an existing en- 
forceable interest is intended. In section 6 (a) } of the Act “ the chance 
of an heir-apparent succeeding to an estate " is expressly mentioned as 
a thing that cannot be transferred, whereas the word “interest ” in sec- 


tion gt is obviously employed with regard to something that can be’ 


transferred, . Even if I entertained any doubt respecting this conclusion 
as a general preposition, I should still find it difficult to escape from it 


in this particular instance. The plaintiffs themselves saw quite clearly. 


that the mother, Ma Pi, ought to be a consesting party to the suit, and. 


by their -senduct they have ‘admitted that necessity. They pressed Ma 
Pi to consent ; they endeavoured to induce her to execute an instru-” 


ment authorizing them to sue; they tried to prove that she had con- 


sented ; and she was brought up to court to see if. she would join as a. 


plaintiff. A similar admission was made virtually by the plaintiffs in 
suing the first defendant as heir of the mortgagee, for she was his widow, 
and she has at least one son, and he was not joined as a. defendant. 
These circumstances.tend not a little to show that'the plaintiffs. were. 
conscious of the strength of the position of the widowed mother as the 
heir of the deceased husband's estate and of the weakness of their own 
claim to represent it alone. 

The finding of the Court accordingly is that the plaintiffs have no 
right to sue for the redemption of the mortgage in question, and that 
their suit must be’ dismissed. Upon this finding there is. no ‘need to 
decide any cther issue in the case. 

_ The decree of the Lower Courts is reversed with costs in favour of 
the first appellant. 

The second appellant must pay his own costs, 


Ma Min Toa 
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Before G. D. Burgess, Esg., €.S.1. 
MAUNG KO »v. MAUNG KYE ‘ann two oruers. 
Mr. Pillay—for appellant. | Mr. Liéttey—for respondent. 


'. Movtgage—Redemption—Persons entitled to redeem—Plai nt defective for’ non- 


' foindey of parties—General principles to be followed, such as contained in 
_ Lransfer of. Property Act, ss. 85 and gt. 


. In 1241 B.E., U Ko, U Kun, U Lauk, and U Nya Na had a dispute concerning 
certain paddy-land valued at Rs. 797-10-o with U Kyé and Maung Shwe Mok. 
The arbitrators to whom they referred the matter decided that U Ko, U Kun, U 
‘Lauk, and U Nya Na could redeem the land. After the arbitrators’ award was 
made, an arrangement was entered into between the parties, by which the land was 
to continue under mortgage for three years for the debt of Rs. 797-10-0 allowed by 
the award. | : 

. Subsequently, when U’ Ko, the sole survivor of the four mortgagors, went to re- 
deem the land, U Kyé objected that the land had already ‘been redeemed by Aung 
Thaand Shwe Zaing, as heirs of U Lauk, another of the mortgagors. Then U Ko 
alone brought his action for redemption against U Ky¢ and Shwe Mék, who was 
deceased, and the Court of First Instance erroneously treated him as the only person 
entitled ta redgem, because he was the sole survivor of the mortgagors. . The other 
mortgagors, or some of them, had left heirs and representatives, and so had the 
second mortgagee, the deceased, Shwe Mék. On the principle laid dwn in section 
85 of the Transfer of Property Act, all persons having an interest in the property 
comprised in the mortgage ought to have been joined in the suit, provided the 
peme had notice of such interest, which, of course, he had in this instance. The 

language of the section is very stringent, saving, as it does, that all such persons 
must be joined as parties. The ‘Transfer of Property Act has not been brought 
into force as yet in this province, but the spirit of the rales which it contains is the 
natural guide of Courts bound under section 4 (2) of the Civil Courts Regulation to 
act according to justice, equity, and good conscience. Besides this, the Ccurts in 

Upper Burma are under a special obligation in the matter, for by Circplar No, 24 
(Civil) of 1892, this High Court has, with the previous approval of the Local Goy- 
ernment, directed that they “ shall be guided, so far as.may be, by the provisions 
* of sections 83 to 97, both inclusive, of the Transfer of Property Act in dealing 
“ with suits relating to mortgages,” d . 

, It was therefore the plain duty of the Courts below fo insist on the joinder of all 
the proper parties, and the matter should not have escaped their attention in this 
particular instance, since the plaintiff himself entered the deceased Shwe M6k as 
one Of the defendants in the plaint.. The Court of First Instance decided in favour 
of plaintiff, but the Court of First Appeal reversed the decision on the ground that 
wi could be no further redemption, and that the proper remedy was a suit for 
partition, f ie oa 

Decree set aside and case remitted, by consent, to the Court of First Instance, to 
nae the plaint amended ‘by the addition of all necessary parties and the suit re- 
tied... aa ‘ 2 

_THIS case has been allowed to get into a state of. much confusion 
from want of attention to the instructions laid down for the guidance 
of the Courts: The-circumstances of the case are set ‘out in the judg- 
ment of the Court of First Instance :— hs 
. “The plaintifi’s suit is for the redemption of certain paddy-land; 17°65 acres in 
area, for the sum of Rs, 797-10-0. His evidence, and that of his witnesses, is to 
the effect that he, U Kun, U Lauk, and U Nya Na had a case about this land ‘with 
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defendants U Ky’ and Maung Shwe Mék in 1241 BE, (1879), and that the lugyzs’ , 


(U 1@ Yauk and U Pyo of Pyinmana) decision was to the effect that the land 
could be redeemed by the four named for the sum above mentioned. That in May 
or June of this year, plaintiff went to defendant U Kyé and asked to be allowed to 
redeem the land, and it was arranged that he should doso. That when he went 
ro to 16 days later with the money and a co-heir, U Kyé told them that the land 
had been recleemed by defendants Maung Aung Tha and Maung Shwe Zaing, U 
Lauk’s heirs. : mi 
“Tn addition to the lugs7s’ decision, the plaintiff states that there was a mortgage 
bond (a paung sagy dk) entered into in accordance with the terms of the judgment ; 
defendant refers to it as an officiat record ‘sadan). He says he had .a copy of it 
made inta his pavabaik, which he cannot now find. The original decision of the 
lugs is not forthcoming. U Ky files a copy taken from his parabatk, but this 
cannot be admitted in evidence. The other two documents filed by him are also 
not admitted, as the question of the title of the land need not be gone into in this 
suit. The ligyis decided this in 1241 B.E. The plaintiff states that he was one 
of those aliowsd to redeem the land by the lugyds’ decision, and I think he has 
proved this. According to the defendant’s own admission, his (plaintiff) name was 
included in the sedan, and, at the time, he made no objection to its inclusion. That 
it was drawn up in accordance with the terms of the lugyis’ decision is more than 
probable. Maung Ko being alive, 1 do not consider that the land could be re- 
deemed by any one but him. If any heirs of the other three named think they kave 
any claim tothe land, they have theic remedy against Maung Ko. I find in favour 
of the plaintiff on the issue framed. 
“The defendants will bear the costs of the suit.” 
This indefinite decree has been reversed by the Court of First Ap- 
peal, which has made the following observations :— 
« The point for decision in this appeal is whether, in the case of a mortgage by 
. four co-hcirs, the descendant of one of them is entitled to redeem, one of the original 
‘mortgagors being alive. The Lower Court has decided in the negative. Although 
the Transfer of Property Act is not in force in Upper Burnia, it seems to me that. 
its provisions may be looked to for guidance in a case of this sort where no reason 
is given fcr the view taken, Section g1 provides that, besides the mortgagor, any 
of the following persons may redeem or institute a suit for redemption : (@) any 
person having any interest in or charge non the property. ‘ 
“Now in this case the persons who redeemed were admittedly the heirs of U 
Lauk, one of the original mortgagors, and, as such, had a direct interest in the 


property. As they have redeemed-the land already, there can be no further rec 
demption, Plaintiff’s proper remedy lies in a suit for bok ath The judgment of 
ismissed with costs.” 


the Lower Court is reversed and the plaintiff’s suit is 
This second appeal has now been preferred on the grounds stated 


below :— 

(x) “Tor that, as first respondent did not appeal against the decree of the Court 
of Wirst Instance, the appellant’s suit ought not to have been dismissed. 

_ (2) “ For that, as second respondent is not an heir of Maung Lauk, one of the 
mortgagors of the property, deceased, and claimed no interest in the property, the 
Lower Appellate Court has wrongly dismissed the suit upon his appeal. 

{3) “Tor that, as third respondent was not a party to the original suit, he had 
no locas standi in the Lower Appellate Court. ; 

(4) “For that the Lower oe Court had proceeded upon an erroneous 
ground that the property had been redeemed by U Lauk’s heirs, an allegation 
which was not proved by the respondents. Phe 

) * For that; under the circumstances, the Lower Appellate Court should have 
held that appellant was entitled to a decree in his favour, and ought not to have 


reyersed the decree of the Court of First Instance,” 
76 . 





Maune Ko 
v. 
Maune Kyi, 


Maune. Ko 


MU 
Mavune Krk. 
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Some of these objections are no doubt well founded. . rae 
’ The defendant Maung Kyédid not appeal,and yet the decree 
against him has been set aside. 

The third respondent, Shwe Zaing, was no party at all to the suit, 
and yet he-was permitted to join in the first appeal. 

So far as he is concerned, the decree of the Lower Appellate Court 
must be reversed, so that he may be dismissed from the appeal, with 
costs against him for any expense caused to respondent, the appel- 
lant in second appeal, by his erroneous inclusion in the present pro- 
ceedings. : 

It is not so easy to set other matters right. Only one issue was | 
drawn in the suit, namely, whether the land claimed was mortgaged 
by plaintiff and three others in 1241 B.E. to the defendant Nga Kye 
and Nga Shwe Maung (deceased). The latter name should be Shwe 
M6k, This issue has been decided in plaintiff's favour, and it may 
be as well to say at once that, so far as the defendants Nga Kyé and 


‘his son Auag Tha are coacerned, this finding ought to be confirmed. 


There is évidence that at that time,-after the arbitrators’. award was 
madé, a contract was entered into between the parties, by which the 
jand was mortgaged for three years for the sum of &s. 797-10-0 
allowed by. the award. The witness Po San read the document re- 


. cording this transaction in defendant Nga Kyé’s parvabatk last year, 
“thus corroborating the plaintiff's evidence on the subject. .The docu~ 


$nent which was thus in Nga Kyé’s. custody and control does not 
seem tobe forthcoming now, and Po San’s testimony is uncontra-' 
dicted. 1 would-be unfair to deprive plaintiff of the benefit of this 
finding against the defendants. But the plaintiff has brought his action 
in a wrong way, and the Court of First Instance was in error in treat~ 
ing him as the only person entitled to redeem because he is the sole 
survivor of the mortgagors, .The other mortgagors, or some of them, 
have left heirs and representatives, and so has the second mortgagee, 
Shwe M6k. On the principle laid down in section 85 of thé Transfer 
of Property Act, all persons having an interest in the property come. 
prised in the mortgage ought to have been joined in the suit, psovid- 
ed the plaintiff had notice of such interest, which, of course, he had. 
The language of the section is very stringent, saying, as it’ dees, that 
ail such persons must be joied as parties. The Transfer of Property 
Act has not. been brought into force as yet. in this province, but the 
spirit of: the rules which it contains is the natural guide of Courts 
bound: under section 4 {2) of the Civil Courts Regulation* to act ac- 
cording'to justice; equity, and good conscience. Besides this, the 
Courts in Upper Burma are under‘a special obligation in the matter, 
for-by. Circular No. 24 (Civil) of 1892 this High Court has, with the 


“previous approval of the-Local Government, directed that. they ‘shall. 
“be guided, so far as.may be, by the provisions of séctions 83 to 97,. 


‘both inclusive, of the Transfer of Property Act, in dealing with suits 


“relating to-mortgages.” 





'* [Burma Laws Act, p. 13.] 
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{t was therefore the plain duty of the Courts below to frsist on the 
joinder of all the proper parties, and the matter shuld not have 
escaped their attention~in this particular instance, since the plaintiff 
himself entered the deceased Shwe Mék as one of the defendants in 
the plaint. The necessity of a strict adherence to the rule on this 
subject is abundantly apparent from the confusion that has taken place 
in the present proceedings. Itis alleged that the defendants Aung 

‘Tha and Shwe Zaing have already redeemed the land from Nga Kyé 
as heirs of the deceased mortgagor Nga Lauk. Shwe Zaing, not 
having been made a party, is not affected by the proceedings at all. 
Aung Tha is the son of Nga Kyé, and was married to Nga Lauk’s 
daughter, who is said to be now dead. Whether Aung Tha is teally 
an heir and entitled to redeem, or whether the transaction between 
him and his father, if it took place at all, which would have to be 
proved, was merely collusive and in fraud of the plaintiff, are qucs- 
tions which have received na attention and undergone no enquiry in 
the Courts below. 

It is not easy to find any altogether satisfactory way to get clear of 
these difficulties, but, as the best practical solution, it has been agreed 


by the learned Advocates on both sides that, in order to prevent - 


multiplication of suits and idle and useless litigation, the safest course 
will be to cause to be done now what ought to have been done at 
first, that is, to have brought on the record, either as plaintiffs or de- 
fendants, all the persons interested in the mortgaged property, and to 
have the case tried de nove, with the exception mentioned above, and 
all necessary issucs duly framed and enquired into. 

This solution may be accepted, and the decree of the Lower Ap- 
pellate Court will be reversed with directions to remit the case to 
the Court of First Instance to have the plaint amended and the suit 
retried accordingly. 

The costs of this second appeal will be borne by the respondents. 
Other costs in the case, excluding those of Shwe Zaing, about which 
special orders have been given above, to follow the final result. 


Maune Ko 


Ue 
Maune Kyi 
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SG also page 220. 
See Elso page 234. 
See also page 265. 
See also page 380. 
See also page 359. 
See also page 377- 
See. also page 487. 
See also page 490. 
See also page 502. 
See also page 509. 
See also page 513. 
See also page 516, 
See also page 522. © 
‘See also page 602. 
See also page 613. 


1896.] UPPER BURMA RULINGS. 501 





Negotiable Instruments—79, 





Negotiable Instruments—79. 





Before F.S. Copilesion, Esq. 
HARSA SING v. MAUNG AUNG GYI, 


When interest at a specified rate is expressly made payable on a promissory- 
note or bill-of-exchange, interest shall be calculated at the rate specified on the 
samount of the principal money due thereon from thé date of the instrument until 
tender or realization of the amount, or until such date after the institution of a suit 
to recover such amount as the Court directs. There is thus no option as regards 
the rate to be allowed within one of the above periods. 

Reference ;—L, R., 4 Cal., 137. F 

PLAINTIFF sued on a promissory-note for Rs. 2,000 principal and 
Rs. 2,400 interest for 12 months at ro per cent. per mensem. The 
Court of the Subdivisional Judge went into the history of the loan, and 


finding that part of the so-called principal was interest on previcus. 


loans, allowed only 5 per cent. per mensem interest, the higher rate 
being held to be exorbitant. 

On appeal the District Judge modified the orders of .the Subdivi- 
sional Judge, adding interest at 6 per cent. per annum from the date 
of institution of the suit to date of decree, the Subdivisional Judge 
having refused any interest after institution of suit: also allowing 
costs to plaintiff, which the Sdbdivisional Judge had refused. The 
order allowing payment to be made by instalments was also set aside, 
as, there was no good reason for such an order. 

‘This is a second appeal, on the ground that the contract rate of 
interest should have been allowed, and further, that this rate should 
have been allowed up to the date of decree, if not to realization. 

The Subdivisional Judge and the District Judge have reduced the 
rate of interest on the ground that ro per cent. per mensem is an un- 
conscidnable rate, contrary to justice, equity, and good conscience. 
No authority has been quoted to show that Courts have the power to 
reduce a high rate of interest fixed ina negotiable instrument. Sec- 
tion 79 of the Negotiable Instruments Act lays down that “ when in- 
terest at a specified rate is expressly made payable on a promissory- 
“ note or bill-of-exchange, interest shall be calculated at the rate spe- 
“cified on the amount of the principal money due thereon from ihe 
“ date of the instrument until tender or realization of the amount, or 
‘until such date after the institution of a suit to recover such amount 
as the Court directs.” There is thus no option as regards the rate 
to be allowed upto date of tender or realization of suit. No tender 
or realization has been effected; therefore there is, atany rate, no 
option in this case up to the date of suit. — 

Mr. Hirjee, for applicant, has, in support of demand for the contract 

_ tate, quoted the casé of Mackintosh v. Wingrove,* in which the High 





*I,L. R., 4 Cal., 137. 


Civil Appeal 
No. 42 of 
1895. 


—— 
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Court refused to reduce the rate of interest of a promissory-note where 
Be the maker had entered into the contract knowingly. “But it is un-- 
“Maune Auye necessary, in the face of the section quoted above, to go further. 
Grr. We then come to the question of the interest, if. ‘any,"to be allowed 
subsequent to the institution of the suit. Naturally a “Court does not 
wish to allow an exorbitant rate of interest, such as “that in this case, 
for a longer period than it is obliged todo. 1am of opinion that there 
is no obligation on a Court, as 1 understand Mr. Hirjee to urge under 
section 79 already quoted, to grant the specified rate of interést up fo 
the date of realization or even up to the date of decree ; but the Court 
must grant it until some date after the institution of the suit. The 
suit was instituted on the 15th May 1895. The plaintiff in the plaint 
claims the specified interest up to the 17th May. This will be allow- 
ed, and interest at the rate of 6 per cent. per annum on the principal 
sum, that is, Rs. 2,000 now adjudged, from that date-to the date of 
decree. The-District Judge has already awarded costs. No appeal 
has been made against this order and it will stand. . Having regard, 
however, to the very high rate of interest claimed, ! do not think I 
shall act unfairly in declining to allow costs of this appeal. 
Plaintiff will get a decree for the full sum now claimed «with interest 
va the principal from 17th May to date of decree, but will not -get the 


cost of this appeal. 


Harsa Sine 
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Degotiable Instruments—87. 
Before G. D. Burgess, Esqy C.S.1. 
KO PE TWH 7. ALL. V. R. R. M. VENKETACHELLUM CHETTY. 
Negotiable Instrtiments—Material alteration. 
Promissory-note—Material alteration—Addition of signature of maker’s wife— 
Note sole, not joint and several Maker’s name entered in body of note—No alter- 
ation in body of note when signature added. a : 
Aeld—that under the circumstances, although an alteration of the note was 
doubtless intended, none was in fact-effected, and that the note was not void under 
section 87 of the Negetiable Instruments Act. 
References :—Master v. Miller and Gardner v. Walsh, (5E and B, 83) Smith’s 
Leading Cases ; and VII Mad, 302, VII Bom., 418, and VII Cal., 616. 
Byles on Bills, Chapter X XI. 


ee il. 


Tue grounds of appeal in this case as stated in the memorandum 
are— 





“ For that the Lower Court has erred in law in holding that the promissory-note: 


sued on is not void as against appellant, 
“For that the Lower Court having found that the note sued on is’ void as 


against-second defendant, appellant humbly submits the same cannot be valid as 


against him. ’ ' 
* For that the Lower Court having found that the name of the second executant 
was put on subsequently, and such addition being material alteration, the Lower 


Court ought to have held the note as void as against both, ” ! 
The circumstances which have Jed to .this defence are thus set out 
in the judgment of the Court below :-— = 
** The suit is on’ a promissory note on demand against‘a Chinaman and his Bur- 
mese wife. The claim is for Rs, 581-6-6 for principal and interest. Both defend- 
ants appear by the same advocate under separate powers of attorney, and each 
defendant has a different defence. The defences raised have raised the following 
issues of the law and fact :~— eee 
“{1) "Is the note void as against the first defendant owing to the plaintiff 
having, without his knowledge and consent, taken the signature of second 
defendant on the same, and did he as a matter of fact do this ? 
“ (2) Was the second defendant induced to sign. the note on a misrepresent: 
ation of facts and long after the evecution by the first defendant P 
“ (3) Is the note improperly stamped for these reasons ? _ 
“(4) Isthe plaintiff entitled to recover on the note and, if so, as against 
which of the defendants, if not against beth ? ae 
“ Before the case went to evidence the plaintiff’s advocate said that to save time 
he would admit that the second defendant did sign the promissory-note after its 
execution by the first defendant as endorsed on the back by the second defendant, 
that is, on 13th June 1894, the note bearing date the oth February 1894, 
** The translation of the note. shows that this must have been so, for No. 2 


defendant is not named asa party, though the plaint contains an_ impression con-. 


tradictcry of this subsequent admission. The plaint says that on the oth February 
1894 the defendants by their note promised to pay, which is noi the case, though, 
: as the usual printed form is used, it seems a mere piece of carelessness, especially 
as a translation of a note was not made into finglish before filing the plaint. | 

- “But aiter-all that is said it is perfectly clear that there has been an unnecessary 
amount of lying by the second, the female defendant, and, as it turns out, of purely 
’ gratuitous false swearing, , : bee 


Civil Appeal 
No, aoe 
1895. 


meet 


Ko PE Twe: 


* 
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“ There certainly was rio misrepresentation as alleged and as embodied as an, : 
issue in No, 2 issue. What happened was, that the Chinaman, after borrowing the 


4. ee 
A. L.V.R.R.M, money on the security of certain raw and manufactured silk, left Mandalay and 


VEVKETACH EL- 
LUM CuHetry. 


was along time absent, and, as neither principal ner interest was coming in, the 
Chetty told the wife, second defendant, to dispose of the raw silk and make'a pay- 
ment to account. This was done and Rs. 3,000, of the Rs. 4,000 cleared off. ‘lo 
secure the remaining Rs. 1,000 as the, Chinaman was away (and there was property 
in the wife’s hand, she having a stall of her own in the bazaar) her signature to the 
promissory-note was taken so as to be able to execute against her property als6. 

-“ There has been sharp dealing by the Chetty, but it is against. the Stamp Act 

too, and under that Act the signature of the woman as a second executant of a 

document .on a-cancelled stamp is of no value, and the document is so far void and 

plaintiff cannot recover from her. r ‘ : 

«The next question is whether the addition of another name bemg a material 
alteration, which it certainly is, the rest-of the documerit as covered by the first 
signature is not also void, and here the false statements of the second defendant, if 
accepted, would show that there was no further execution by her. Her husband 
is equally liable for this defence, But without that the alteration was not sufficient 
to void the document as against first deferidant also. 

“*- Decree for plaintiff for Rs. 581-6-6 and costs on that amount as against the first 
defendant contesied. The suit stands dismissed ‘as against the second defendant, 
plaintiff paying all her costs of suit contested.” 

The promissory-note sued on was filed with the plaint, which was 
tw a nvintad farm fllsd in in manuscript. The plaint runs as fol- 
lows :— : 

~ “(r) That onthe oth day of February 1894, Mandalay, the defendants by-their. -. 
promissory-note promised to pay to the plaintifis or to their order Rs. 4,000 on 

‘demand with interest at Rs. 1-8-0 per cent. per mensem. 

' “(2) That there is now due to the plaintifis by the defendants upon the said 
note=« - ‘ & ps: 





; Rs. A. P, 
For principal is cea mp on 340 14 6. 
For interest an visa ue agt 8 o 
~ Total ow = 881 6 6 





RI ts 


... (3) That demand for payiment ‘has been’ made, but defendants have not paid 
the same, Cael 1. ; 
- © Plaintiffs pray j adgment for Rs, 581-6-6 and all costs of this suit.”. - 
The body of the note, as translated, isdn»the singular and. gives 
only the name of the first defendant, the appellant. His plea in 
defence. was— That this defendant submits.that thé promissory-note 
‘sued upon is void inasmuch as the plaintiff, without knowledge and 
consent of this'défendant, got the signature.of second defendant herein. 
Wherefore-this suit may be dismissed with costs;” NS SiO ge 
_ The’ document suéd on is admittedly a promissory-note and a’ 
‘negotiable instrument under section 13 of the “Negotiable Instryments 
“Act, and, though it ig written in an oriental language (Tamil), there is. 
no assertion Of arly local usage relating to it, which, under section 1, 
“would. not be affected by the provisions of the Act. tien aie 
| The law applicable to the case is therefore that contained in the 
Negotiable Instruments Act, section. 87 of which declares that “ any 
{material alteration of a negotiable instrument renders the same void 
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as against any one who is a party thereto at the time of making such 
alferation aad does not consent thereto, unless it was made in order 
{a carry out the common intention of the original parties.” 

This is perfectly plain language, and how the Court below, with 
this section before it, was able, notwithstanding its finding that there 
had been a material alteration, to decide that the instrument was not 
(herchy rendered void Jam entirely at a loss to comprehend. 

Ii has heen ergued on behalf of respondent that the transaction of 
the addition of second defendaut’s signature to the promissory-note was 
cfiected in perfect good faith, she being the wife and agent of first 
defendani, and that no harm was done to first defendant, but the cir- 
cumstances of the case do not allow much weight te be given to- these 
wpumests. Hi the plaintifl’s representative by getling second defen- 


dantls signature lo the document caused a “material alteration of a 





Ko Pr Twe 


U, 
A.L V. R- RM. 
VENKETACHEL-. 
LUM Crerty. 


nopollable instrument,’ the provisions of section 87 of the Negotiable 


Instrumente Act undoubtedly apply and the instrument is void. 

From (he form of the sit against both defendants on the promis~. 
fary-note JL is obyicus cnough that the intention was to effect ar 
alteration. 


In the argument of the ‘appeal the learned Advocate for appellant. 
. . . I t . 
places his main reliance and confidence in the case of Master:v. 


Miller and in the cases mentioned in the notes thereunder in Smith’s 


Leading Cases, particularly that of Gardner v. Walshk'(SE and B, 83), 








which Js also cited under section 87 in Chalmer’s edition of the. 


Negotiable Instruments Act. ; 

faster v. Milley explains the general principle upon which the 
alteration of an instrument in the hands of the persGn responsible for 
itn preservation in itg integrity is deemed to render the instrument 
void, and T anced not discuss it since the principle has been accepted 
in Judian lew and reproduced in section 87 of the Negotiable Instru- 
ments Act, : 

The rule in Gardner v. Walsh that, “if the alteration be material, 
it makes no difference that it would operate, if at all to the benefit 
of the muaker,* may also be treated as accepted, 

The same cases are mentioned in Chapter XXI of Byles on Bills, 
and references are made to one or other of them in the Indian cases 
reported in 7 Madras, 302; 7 Bombay, 418; and 7 Calcutta, 615, 

The casc of Gardner v. Walsh apparently comes very close to the 
present. case because it’was there held te be a materia! alteration to 
add the name ofa new maker to a promissory-note. 

Ou examination, however, the two cases can be distinguished. In 
Garduer y. Walsh the instrument was a joint and severa! promissory- 
note, and the addition of a new name was ostensibly an increase of 
the number of makers. :, 

In the present instance, on the other hand, ‘the original note was 
not joint and scveral, but sole, It runs “1, the undersigned, Ko Pe 





Tway, received from, &c.,” and thete is no mention of any other 


person as a debiox. 


77 


506 ‘UPPER BURMA RULINGS. | [i8q2—= 





Negotiable Instruments—87. 


KoPsTwe The name of Ko Po Tway's wife is not entered in the document at 

De all; her mark has merely been added at the foot as her ‘signature 

A. L. V.R.R. M. after first defendant’s. There is also an endorsement on the docu- 

VENKETACHEL- rent similarly signed by the wife stating that 4 sum of Rs. 3,000 out 
sical aa of the Rs. 4,000 had been paid, and that the balance was Rs. 1,000. - 

What second defendant seems to have done therefore was to sign 
-an acknowledgment of indebtedness to the amount of Rs. 1,000. 

- Section 56 ‘of the Ne gotiable Instruments Act permits a note to be 
endorsed of part-payment of an instrument. 

The definition of a promissory-note in section 4 of the Act is an 
instrument signed by the maker, and the illustrations given begin “I 
promise,” “I [ acknowledge,” without the mention of any name. Here 
the making of the note is limited to one person, in the first place by. 
the use of the singular pronoun “I,” and in the second place, by the 
insertion of the maker’s name, “ Ko Po Tway.” 

Is the note to be considered to have been altered by the second 
defendant signing an endorsement of part-payment and putting her 
signature as well on the face e of the note? 

“A joint note may begin in the singular. “Al note signed by more 

. than one person and running ‘I promise to pay’ is several as well as 
joint.”* But here the note is not only in the singular, but it specifies 
the person promising to pay by name, and [ find no instance of a note 
in that form being treated as a joint note. The note itself purports 
to be the note of a single maker, and it seems very doubtful whether - 
the mere addition of a signature to such a note without alteration 
in any way of the body of the note could convert, it into a joint note 
made by more than one maker. The defence is purely technical and 
‘has to be dealt with in a strictly technical fashion, and it appears to fail 
on the ground just indicated that i in fact no alteration of the note was 
accomplished though it was contemplated, 

The plaintiffs, however, are responsible for an intended alteration 
which would have been material, and by their own conduct they have 
given the defendant-appellant occasion to resist their claim in the 
form sued for. They are, therefore, disentitled to costs. 

The decree of the Court below will be modified by the omission of 
oe and the respondents will have to. pay their own costs in ap- 
peal, 


* Byies on Bills, Chapter Il. 
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Civil Revision Before G. D. Burgess, Esq.y C801. 


News7 — MAUNG PAN GAING, MAUNG BYA, MA SIN axp MA KAING ©. 
1893. MAUNG SAN HLA. 
Oath—~Award—Settling matter in dispute conditionally on one of the parties mak 
‘ ing oath to a certain effect—Form of oath taken in Upper Burma. 
- When the decision of a dispute turns upon the taking of an oath by one of the 
parties it is afair and reasonable presumption that the intention was that such 
oath should be taken in the most solemn and binding form in ordinary use. 

‘Tue applicants (defendants) and the respondent (plaintiff) in this 
case, being in dispute about the right to 49 toddy trees, referred the 
imatter for decision to an arbitrator, U Tun Maung. The arbitrator 
made an award that if the plaintiff would take. an oath as to the acqui- 
sition of the toddy trees in a certain manner he was to have them, 
but if he would not venture to take the oath then the trees were to 
belong to the defendants. 

Accordingly arrangements were made for administering the oath 
on the spot: where the 4oddy trees were growing, but when the Kyan, 
or sacred book, was handed to the plaintiff to swear on he declined to 
take it in his hands and would only swear without holding the Kyaz. 

The question between the parties thus is whether the plaintiff was 

‘bound to take the oath with the Kyaz in his hands or whether the’ 
oath he was willing to take without holding the Ayan was a sufficient 
_ compliance with the terms of the award. ; 

At first, the Township Judge, after examining the arbitrator himself, 
decided: that the oath offered by plaintiff was not that required. Then . 
the District Court ordered a retrial as the Township Court had not 
followed the correct procedure, and the Court of First Instance, after 
taking evidence concerning the proper form of oath, has now found 
that the defendants were wrong not to accept the oath offered by 
plaintiff. The Lower Appellate Court merely agrees with this view 
without giving any reasons for preferring the evidence on one side to 
that on the other. 

The expression used in the award is “ kyan kyezn so-se,” and again 
So wun hlyin” and “ Kyan ma so wun hlytn.” 

The dictionary definitions are—_ 

& * Kyan kaing*so, to take an oath by or upon a religiqus book.” a 
- “Kyein, to swear; take an oath; imprecate evil on one’s self or others, either. . 
’ Conditionally or. absolutely ; to curse.” . ee pagaay 
““ Kyein so, to take anoath; comp. Kyan kaing.” : 
‘The plaintiff's: witness, Maung San Lin, who-is-a thugyi -and-was-a—- 
“pleader for ten. years in the time of the Burmese Government, says 
“that the Ayan need not be taken in the hands-unless it is so expressed 
. in.the. order. ‘By merely directing “ Ayan kyein so se” the holding 
_of the Ayaz in the hands is not ordered. If the Ayan was to be 
‘taken in the hands there wowld be an order auch as “© Kuan he co" 
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Maung Shwe Po, who was a thugyi and accustomed to decide cases, 
also says that a person can decline to take the Aye in his hands un-: 
less there is an explicit direction to do so when he makes oath. On 
the other hand, Maung San Da.for the defence states that if the par-; 
ties were disagreed about the form of oath they had to go back to the. 
arbitrator: And Maung Mo, who was a clerk in Burmese times, and 
in the habit of administering oaths at the Shwekyimyin pagoda, where 
it was the practice to take them, states that it was the custom to hold 
the Xyan in the hands if there was a direction “ Kyan kyeiz so,” and 
that he never saw any one refuse to do so. This witness is brother of 
one of the defendants, but there is also the statement of the arbitrator 
himself, who was not examined on the second trial, but whose evi- 
dence must be taken. into consideration, and he gives the same mean- 
ing to the direction to make oath as Maung Mo does, and he must 
surely have known what he intended when he wrote the award. It 
is also manifest from the evidence of Maung Kywé, who was to.ad- 


‘minister the oath, that the understood intention was that the Kyan 


should be held in the plaintiff’s hands when he was swearing. 
Uhave been unable to discover any case in which a difficulty, simi- 
lar to the present has arisen with respect to an award, but if seems 
impossible to have any better evidence than that of the arbitrator 
himself regarding a technical expression employed -by him in the award 
when there is no question of his good faith. Here the arbitrator was 
the person selected by both parties tosettle-their difference, so that 
they must both have trusted him, and the Court believed him, for it 
gave judgment in the first instance in accordance with his explana- 
tion. The plaintiff's own conduct, too, is contrary to his present 
contention as to the nature of the oath required, for, whereas the 
award was given in 1253, he has not ventured to bring forward his 
claim to have complied with its terms till the present year, although 
he saysin his amended plaint that the defendants had taken wrongful 
possession of six of the toddy trees in 1253. The amendments he 
has made to his plaint declaring that his claim is not based on the 
award go in the same direction, and tend to show that plaintiff places 
no real reliance on his pretended compliance with the award. More- 
over, in a matter of this kind, where the decision of a dispute depends 
upon the taking of an oath by one of the parties, it appears a. fair 
and reasonable presumption that the intention is that such oath should 


“be taken in the most solemn and binding form in-ofdinary. use. For 


these reasons I'am unable te agree in the’ finding of the Courts below 
that the plaintiff complied with the terms of the award by offering to 


“take the oath in the form he did, that is, without holding the sacred 


book on or by which the oath was to be sworn in his hands. The 
decree of the Lower Courts is accordingly reversed. 


The amendments which plaintiff has made in the plaint raise other 


questions in the case that have not yet been put inissue. The case 
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Maine Pay. will therefore have to go back to the Court of First Instance for dis- 


- Gainé posal on the merits. 
: The respondent will pay the applicants’ costs in this revision and in 


oe 
Marne Six HEA, the second appeal in the District Court; other costs, including those 
of the first appeal, will follow the final result, 


fof aded sag - 





“woHedns909 eArssiwiag 


Civil Revision 
Noa, 236 of 
1894. 





602 UPPER BURMA ‘RULINGS. [ 1892—- 
Possession. 





Possession. 





Before G. B. Burgess, Esg., C51. 


MA SHWE MA o- MAURG CHIT U. 


Suit by usufructuary mortgagee wrongfully dispossessed af laud by holder of 
decree against his mortgagor. f 
~The plaintiff-respondent’s father, and le himself in succession, was usufructuary 
mortgagee in possession of the land in the suit ora fixed term stil unexpired. The 
applicant (first defendant), Ma Shwe Ma, obtained a decree that the second defend- 
ant, Nga Po Maung, should redeem the Jand from Van By’, the father of the 
present plaintiff, Nga Chit U, and make it over to Ma Shwe Ma. 
All that the mortgagee, Yan Byé, was requited to do was tc accept a certain 
sum of money for redemption from Po Maung and to restore theland, It was 


‘then Po Maung’s business to deliver the land to Ma Shwe Ma. 


But Ma Shwe Ma executed the decree by attaching the land atid ejecting the. 
mortgagee, who sued erroneously for the recovery of the mortgage debt or fore- 
closure. : 

Held—that under the Civil Justice Regulation it was the duty of the Courts to put 
the case on aright footing and decide it on the merits. The plaint was accord- 
ingly treated as amended so as to constitute the suit one for restoration of posses- 
sion with mesne profits, 

Reference -—22 W.R., 44- : 

THE facts of this case are not in dispute, nor, substantially, are the 
equitable rights-of the parties, but objection is taken to the form of 
the suit brought by the plaintiff, to the nature of the remedy sought, 
and to the character of the relief. which the Courts below have agreed 
in granting. é 

e suit is described at the head of the plaint as a “ suit for fore- 
“closure of certain lands known as Ti and Kwe, and for consequential 
“relief thereof.” 

The circumstances of the case are set out in the following jydgment 
of the Court of First Instance :--- 

“ This is a suit brought by the plaintiff to sccover the Joss incurred by him in a 
morgane executed by the second defendant. Inthe month of Waso 1254, the lands 
Tile and Kwele were mortgaged to the plaintiff for asum of Rs. 267 for a term of 
three years, The plaintiff remained in possession of the land down to the r4th 
Labodwe Lagan, when the first defendant under an order contained in Civil Mis- 
cellaneous Case No. 1 of 1894 of the Court of the Myo6k of Yesagyo attached the 
lands and caused plaintiff tobe ejected. This was 4 perfectly legal proceeding, 
for, as is pointed out by the learned Judge in a suit brought by the present plaintiff 
to recover the land, thé mortgage is not an absolute transfer, The mortgage, 
-however, has not been redeemed, and the plaintiff is entitled by equity to recové 
the amount paid by him .on the mortgage, before the first defendant can enjoy 
complete ownership..of the land. The land was mortgaged for a term of three: 
years. and the mortgagor cannot, except with the consent of the mortgagee, 
redeem before that time, and if such consent be given, the mortgagee is entitled 
to the full interest up to that time. In Snell’s Equity (page 363) wé find: 
“If the mortgagee should, as.a matter of indulgence, consent at the request of the 
* mortgagor to accept payment before the legal period of redemption, he is entitled 
“to the full amount of interest up to that time.’ The judgment-creditor has here 
taken upon himself the position of the mortgagor, and must be treated in the same 
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way. He is bound te repay to the mortgagee, the plaintiff, the amount paid on 
the mortgage, together with the Rs. 50, which is agreed by both sides to be a fair 
intcrest on the estate, of to be the fair value of the usufructuary rights that would 
have heen eit by the plaintiff. J therefore pass judgment that the first defend- 
ant do pay tothe plaintiff the amount claimed, ze., Rs. 317, within six months. 
If it be stil unpaid at the end of that lime, the property will be seized and sold, and 
plaintifé wit! be entitled to Rs. 317 out of the amount realized on the sale. The first 
defendam must pay the costs fir this suit of all parties.” 

There is an inaccuracy iu the above, apparently, as te a previous 
suit having: been brought. ‘The plaintiff seems te have applied fer 
removal oF alischment on the land, and this application seems to have 
been rejected mn Civil Miscellaneous Case No. 1, which is mentioned 
in the jodgiment. ‘Phe course of the proceedings and thé objections 
«lure followed are well stated in the application for revi- 


Yo is as below i 






to the pr: 
sion, wh 
“Shatin Civit Ropular No. og of 1893 of fle Township Court of ¥esagyo, 
wherels your petiiigner sod her husband Nea Paw were plaintifis and one Nga 
Ve Maung (mortgagor) and Nga Yan Byé (mortgagee) were defendants, your 
petitionce obtained a decree against the said defendants ; that ‘ first defendant, 
Nea Po Maung , de sedeem fram the second defendant, Nga Yan Bya, the lands 
‘called Ti and Kwa and deliver ossesion of the ‘same-to plaintiff, Ma Shwe Ma, 
‘and let first defenilant, Nga Po Maung, bear casts of plaintiff’s suit.’ . 
9. That in execution of such decree your petitioner was placed in possession 
of the lands-called 77 and Kwt aforesaid. 
“3, That.Nga Chit U (the respondent herein, son. of the mortgagee and second 
defendant, Nga Yan By’) objected to the transfer of possession in execution on 





the ground that the mortgage debt due to his father, Nga Yan Byé, was unpaid. 


and that the lands had been mortgaged by Nga Po Maung for three years, of 
which only twe hed then clon, The Township Judge of Yesagyo in.Civii 
Miscellaneous 'No.? of 1894 rejected the ale cosa and directed Nga Chit ‘U, the 
applicant, to institute a suit against Nga ‘Po.Maung to recover the mortgage debi 
and. damages, if any. ‘ 
“4. That in Civil Suit No. 25-of 1894.0f the Subdivisional Court of Pakékkn 
the respondent, Maung Chit U, then brought a suit against your petitioner as first 
dofendane and Nga Po Maung as second defendant, seeking the following reliéf 
‘Phat this‘ Honourable Court may ‘be pleased to order defendants to pay plairitiff 
‘tho said sun: of Rs. 317 and costs of ‘the ‘suit on someday to:be-named by this 
“Honourable Court, and, in default, that the right.to redeem the said:mortgaged 
‘lands may he fareclosed and the plaintiff placed in possession of the :same lands,’ 
or (6) ‘thatthe said premises may be sold and ‘the .proceeds applied ‘in and.ta- 
“wards the payment ofthe said decree that maybe passed against them, and if 
“such: procecds shall not be suflicient for that purpose, the said: defendants may ‘be 
‘directed.to pay the balance.and for such purpose all other.orders may be:passed 
‘and directions given,’ on the grounds, tzter alia, (1) that the lands in suit were, 
mortgaged ky second defendant, Nga’ Po Maung, ta onc U Yan Byé, with posses- 
sivr onthe xrih lazdk of Waso 1254. for threc years certain, to secure the aggre- 
fate sum of Rs. 267 ; (2)-that Nga Yan Byé being dead the plaintiff represented 
- him; (2) that Nga Yan Byé and the plaintiff were In. possession of the-land till 4tis 
lasun of Tabodwé £255 (gth March 1894), when first defendant, Ma Shwe Ma, in 
execution ousted plaintiff of his possession without paying the mortgage debt,; :(4} 
that the time provided ‘inthe mortgage deed. had not expired and ‘consequently 
pres was cntificd fo. mesne profits valued ‘at Rs. 50, raising the mortgage claim 
to Rs, 317. ; sha oe 
“5. 3 hat the Subdivisionat Court of Pakékku on plaintiff-respondent’s -suit- 
awarded plaintiff a decree that ‘ first defendant (applicant) do pay. to-plaintiff a sum 
of Rs, 317 within six months, and that first:defendant pay plaintiff’s and second de- 
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‘ fendant’s costs’ 3 although the judgment provided further for the seizure and sale 
of the property with a view to the realization of the Rs 317 onthe expiry of six 
months if the sum decreed was not paid. 

“6. That an appeal was laid by your petitioner, and such appeal was heard 
and decided against your petitioner by the District Judge of Minbu on the 28th 
September 18947 

“9, That being aggrieved at such decrees, petitioner prays that this Honour- 
able Court will be ‘pleased to call for the records of the cases above referred to, and 
set aside ‘ or alter the decrees of those Courts for the following reasons :— 

(1) That the respondent had no locus stand in the suit to meet his 
father Nga Yan Byé (deceased) without obtaining certificate of 
succession or haying his other cc-heirs as parties to the suit. 

“{2) That as against your petitioner, who was not a mortgagee, the 
plaintiff-respondent had no right of suit for foreclosure or sale of 
mortgaged property, as prayed for in plaint. 

<3) That the plaintiff, if an usufructuary mortgagee, was not entitled to a 
decree for sate of mortgaged property, 

“ (4) That the plaintiff was not entitled to claim Rs, 50 as damages and 
include the same in his claim for foreclosure or sale. 

(5) That the suit as based ought to have been dismissed with costs 
against petitioner; who was not a mortgagor and against whom 

: no right to the reliefs claimed existed. 

(6) That the plaintiff-respondent was bound by the decree in Civil Re- - 

: eae No. 99 of 1893, in which his father Nga Yan Byé was de- 
endant. . 

(7) That the plaintiff was not entitled to a decree for foreclosure on his 
own showing till the period of three years had expired, nor was he 
entitled to any other of the reliefs prayed for in the suit. 

* Wherefore appellant prays that the records of the above | cases may be called 
for and the decrees of the Lower Courts set aside with costs.” 


The objection to the plaintiff's status to ‘sue or te sue aes ought to 
have been taken at once in the Court of First Instance, and as plaintiff 
appears to have been the person Ieft in possession of the mortgaged 
property and the person who was dispossessed, it is of no practical im- 
portance. ° 

If a succession certificate were required time could be given to plain- 


‘tiff to procure it before making the final decree in the suit, but in view 


of the manner in which I propose to dispose of the case no such certi- 
ficate would be necessary anyhow. 

It is quite clear that the real cause of action and the proper remedy 
have been mistaken by the plaintiff and by both the Courts below, as 
is practically admitted by the respondent’s learned Advocate, whose 


. teliance is placed principally on the arguments against technicalities 


and multiplicity of suits, - 
It is obvious that the true cause of action was wrongful dispossession, a 


and that the remedy was restitution of possession.* 


The plaintiff-respondent’s ‘father, and he himself in successions was 
usufructuary mortgagee in possession of the land. The decree ob- 


. tained by the applicant (first defendant), M laShwe Ma, was that the see - 


cond defendant, Nga. Po Maung, should redeem the land from Nga Yan 
Byé, the father of the present plaintiff, Nga Chit U, and make it over to 





* 93 W.R:, 144 
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MaShwe Ma. What amount was to be paid for redemption is not stated 
specifically in the decree, and there is no copy of judgment toe show 
what it should be, but the amount for which the first suit, No. 99 of 
189%, was brought is stated in the heading of the decree as Rs. 177-8-o. 
Whether the mortgagee, Nga Yan Byé, was bound by the decree te 
allow redemption for that amount and when he was bound to allow re- 
demptioe ave questions which cannot be answered here in the absence 
of the proceedings. But anyway it is plain enough that all that he was 
required to do at the outside, was to accept a certain sum for redemp- 
tion from Nga Po Maung and to restore the land to him. It was then 
Nga Pu Meung’s business under the decree to deliver the land te Ma 
Shwe Ma, 

Instead of having the decree of the Court executed in this way the 
defemlant Ma Shwe Ma has attached the land and ousted the mort- 
pagee Chit U--a preceeding which was entirely unwarrantable and 
which the Court that allowed it in execution of decree should now be 
' required to explain. The Courts below ought to have found out by ex- 

amination of {he parties what the actual state of affairs was, and to 
have adjudicated upon it notwithstanding ‘the erroneous frame of the 
suit, Under the provisions of the Civil Justice Regulation there is no 

practical difficulty now in adjusting matters, and the application for re- 
-vision itself asks for alteration ef the decree as one of the modes of re- 
lief sought. : 

The platut will be treated as amended into a suit for recovery of 
possession wilh mesne: profits, It was agreed on both sides in the 
Court of Firs! Instance that the sum of Rs, 50 claimed fairly represented 
the mesne profits. 

The decree of tho Lower Courts is amended accordingly into a decree 
far restoration of possession of the mortgaged land to plaintiff and for 
paymen! of a sum of Rs. 50 on account of mesne profits with costs in 
the Court of First Instance. As the decree of the first Court was 

wrongs 1p form, costs in appeal and revision will have to be borne by 
os who incurred thers. 
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See also page 116. 
See also page 220. 
See also page 224. 
See also page 233. 
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See also page 397. 
See also page 444. 
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See also page 493. 
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See. aise page 509. 
See.also page 513. 


(1892— 





Possession. 


‘See also page 516. 


See also page 518, 
See.also page #61. 
S¢e also page 565. 
See also page 570. 


. See also page 575. 


See also page 619. 
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& Civil erie ' . Before G. D, Burgess, Esq., 8.1. 
sane eee (MA TIN «. DOOP RAJ BARNA. 
1894. Buddhist Law of Inheritance antong tHindo-Budidhists of Arakau and Chittagong. 





The person primarily entitled to Mticeprant of letters-of-administratiom is the 
person who, according to the rules ‘forthe “distribution of the estate in question, 
would be entitled to the whole or any “part of such estate, that is, the grant should 
follow the interest. : 

Section 50 does not specify failure to‘futiish Security as one of the just causes 
for which a grant may be revoked or annilied, though the compulsory powers 
given by section 98 might perhaps*be so‘tised:as to bring a case within reach of 
the fifth clause of section 50. 

Primé facie, as a Buddhist, deceased, who was a HindooBuddhist from Chitta- 
gong, would be able to contract a valid marriage with a Burmo-Buddhist, and 
would come urider the Buddhist law of the country at large ; and the burden of 
proving any special custom or usage Warying the ordinary Buddhist rules of in- 
heritance would be on the person*asserting the variance. 

THE proceedings of the “District Court’ have been somewhat ir- 
segular and defective in respect of the applications of both parties for 
letters-of-administration to the estate. of the deceased Ram Chundro 
Barna, and the main point for:censideration is what can now best be 
done in fairness to both of them. : 

‘The appellant, Ma Tin, first obtained letters-of-administration, but 
the grant has now been caneelied in what appears rather a summary 
manner, and a fresh grant has been made to the respondent Doop Raj 
Barna. ee . 

The latter claims as the brother of deceased and the former as his 
wife. Her status of wife is denied by respondent, and this is practi- 
cally the issue in the present case. One of the grounds of appeal is 
that the District Court has omitted to examine four witnesses 
tendered for the appellant. How this may have come about is not 
clear from the proceedings, but judging from the course they took it 
seems likely that appellant had no proper opportunity of adducing 
evidence. The Court has not even found distinctly whether appellant 
was deceased’s wife or not, but considered that she was not a fit . 
person to administer the estate, and took the further objection that 
she was unable to furnish security. Failure to furnish security was 
the ground for cancelling appellant’s own grant of lettefs-of-adminis- 
tration, although no precise time had been fixed for entering into the . 
required bond; There appears to be no provision in the Probate and 
Administration Act under which this could be done. Section 50 does 
not specify such failure as one of the just causes for which a grant 
may be revoked or annulled, though the compulsory powers given by 
section 98 might perhaps be so used as‘to bring the case within reach 
of the fifth clause of section 50. 

_. Section. 23 of the Act prescribes to whom a grant is to be made of 
letters-of-administration of the estate of a deceased intestate. The 
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person primarily entitled to the grant is the person who, according to 
the rules for the distribution of such estate, would be entitled to the 
whole or any part of such estate. The Court had therefore to deter- 
mine, supposing the matter to be open after the first grant to appel- 
lant, whether she was deceased's wife as she claimed ‘to be, and if she 
were, whether she or respondent as his brother was entitled to the 
whole or any part of the estate according to the rules applicable in 
deceased’s cast, that is, what was the law of inheritance to which de- 
ceased’s estate was subject. 

The appellant’s learned Advocate in contending that Buddhist law 
is applicable has referred ‘to the history given in the British Burma 
Gazetteer and to the introduction to Sir Arthur Phayre’s Numismata 
Oréentalia to show the origin of the Mugs of Arakan. The deceased 
came from Chittagong ; but he is described as a Mug or Rajbansi, and 
a Buddhist, thouyh he is also spoken of as a Hindu, perhaps because 
in dress and some habits he resembled a Hindu. 

Primd facte, asa Buddhist, deceased would come under the Bud- 
dhist law of the country at large, and the burthen of proving any 
special custom or usage varying the ordinary Buddhisi rules of in- 
heritance would be on the person asserting the vatiance. Whether 
there is any foundation for alleging a difference of rules except on ac- 
count of deceased’s coming from India and his wearing Hindu dress 
and following possibly some Hindu habits, there is ‘no distinct evi- 
dence toshow. But as a Buddhist the presumption no doubt is that 
there would be no legal.impediment, as in the case of a Hindu, to his 
taking a Buddhist woman to wife. 

The appeilant alleged a marriage, and stated that a document was 
drawn up containing provisions in the event of a separation, which to 
some extent would seem to correspond with those of the Buddhist law. 
This decument was not produced nor called for by the Court, though 
appellant said she thought it was in one of her boxes, As already ob- 

. served also, no witnesses were examined on appellant’s part. 

It thus appears that there has been no proper trial of the matter 
which is vedlly in dispute between the parties. The orders of the Dis- 
trict Judge will, therefore, be set azide and a retrial will be directed. 

The appellant should be allowed to put in an amended application 
in conformity. with the provisions of the Act, and the cross-appli- 
cations of both parties should be tried together. The District Judge 
should have issued citations under ‘section 69 of the Act in the first 
instance when appellant applied in his Court, It will probably be ad- 
visable to do so now. . 

Costs will abide and follow the final result. 


Ma Trin 


v. 
Door Rar BARN Aggy 


Civil Appeal 
No. 10 of 
1893. 
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Before G. D. Burgess, Esg., C.S.t.° 
MA THET ov. MA MYIT, 


Need for care in issuing citations and scratinising claims for4ettcrs 
tration. Grounds for revoking grant of letters, section 50; sccéien"6y. 
section 83. 3 ; 

THERE seem to be good grounds for this appeal against the order of 
the Civil Court refusing to revoke the grant of letters-of-administration 
made by it-to‘the respondent. 

‘In section 50 of the Probate and Administration Act, which says that 
letters-of-administration may be revoked or annulied for just ‘cause, the 
explanation is that “just cause’’ among other things is, “first, that tic 
proceedings to obtain the grant were defective in substance; and, second, 
that the grant was obtained fraudulently by, making a:false suggestion, 
or‘by-concealing from the Court something material to the case.” 

Here the'Court made a very brief cxamination of the applicant and 
did not even require her to produce the document on which. she relied 
to prove her claim to be the &zffima daughter -of the-deceased Ma 
Nyein Hla. ; fi 


Stuackminis- 
‘Procedure, 
cd 





mB 


1 am.df opinion that the provisions of the Act are liable to be abused 
in Burma unless the Courts are caréful to insist on satisfactory proof 


- béing given of the claims sct up under it. 


In the second place the proceedings-were, I think, defective is regard - 
to the issue of citations. eee 

Apparently a citation was issued only to Po Te, a minor-mentioned 
in the. application as an.alleged adopted ‘son, and‘te the persons jn 
general claiming to have an-interest in the estate by a notice dnserted - 
inthe Mandalay Daily Advertiser which is published .in English, 
Such notice was, I consider, insufficient in the case of a Burman like the 
appellant. on 

‘Moreover, in. the present:instance, the appellant:had:pzeviously:made 
an application :to.administer the estate which had :bscn irejected on’ a 
point.of. form, and there was-therefore special reason forthe Court te 
let her know of the respondent’s: proceeding. eyes 

. There.is also just cause under the -second head mentioned -above. 
Section 64 of the Act requires.the application:for :letters-of:administre- 
tion to state inter alia “ the family or: other relatives:of :the:deceased, 


and their respective residences,” but the respondent:left out all. merition: 


of any relatives but. herself and Po Té, both adopted,:and_in her depo- 
Sition she stated that the deceased had_no other relatives but the two 
‘of them. The evidence, however, is that the appellant and her sister . 
are the cousins of the deceased, and from appellant’s going to de- 
ceased’s house constantly as she says and from her husband having 
changed the lock on the deceased's fire-proof godown, where her prop- 
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erty was kept as alleged in the application itself, it is impossible that 
respondent could have been ignorant of appellant’s claims: - - 

On this ground alone the respondent's proceedings were bad. 

The Court has treated the appellant as the plaintiff in the case, 
though section 13 of the Act provides that the petitioner for letters-of- 
administration shall be the plaintiff and the person opposing that grant 
the defendant. The result of this was that appellant had no opportu- 
nity of cross-examining respondent regarding her claim, and objection 
is naturally taken to this procedure. 

The order of the Lower Court refusing to revoke the grant of letters- 
of-administration to respondent must be reversed with costs. There 
will be an order of revocation. 
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Before GC. DD, Burgess, Esqs C.S.I. 3 
MAUNG CHIL PON v. MAUNG HMON. 


Eevccition sale of land held under usufructuary mortgage—Decree-kolder’s right 
; to sell such land. 

The defendant, who was owner of the land, mortgaged it to the plaintiff. The 
latier loft the former in possession as his tenant. Defendant was dispossessed by 
A creditor: jo esceution of a decree against him. 

Heid—thai defendant shouted not have been dispossessed, the land being in his 
aon behalf of the plaintiff as usuftuctuary mortgagee, and that all the 
rhakier could do was to scli dolendant’s right and equity of redemption. 

dhat the defendant would prined facie be responsible for the rent, 
tun bewp dus to his ows fault and not to the plaintifi’s. 
Fudgment af District Court in Appeal. 

‘The judgment of the Lower Court cannot be upheld. The parties 
have vot been examined, so that it is impossible to say whether they 
admit one another’s statements in their entirety, but, taking the plead- 
ings as they stand, the facts are that appellant mortgaged the land to 
respondent for a certain sum, after which respondent leased the land to 
appellant af a certain rent. Then another creditor of the appellant at- 
tached and sold the land ander a decree. It is contended that as re- 
spondent’s lien onthe land was fora much larger amount thap the claim 
of the last decree-holder,; he should have resisted the attachment and 
sale, and it is alleged that he did not do so. However this may be, it 
is cloar that to the later contract, the lease of the land, both appellant 
and vespordeal were parties and both had their duties to perform under 
i. ‘The respondent agreed to let appellant work the land and appel- 
lant apveed to pay a certain rent. “The respondent has not enabled ap- 
pellint to work the land. So far as he is concerned, he has certainly 
not prevented him from doing so, and it may be said that the loss of 
the land by appellant arises from his own default. But it appears te 
mo that jn a contract of this kind there must be specific performance 
on ciiher side to evable it to be claimed on the other. The appellant 
did nol agree to lease the respondent’s right, title, and interest in the 
land, lat to pay a certain rent for the use of the land. He has not had 
the uae--ii is immaterial why—and he cannot be required to pay the 
rent. “Phe appeal is allowed and the Lower Court’s judgment! is set 
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ih costs, ; 
Orders in Revision, 

Ovi sides agree that this case should go back to the Lower Appe!- 
late Court for re-trial of the appeal, and order is made accordingly. 

The apparent position of the parties is this: Defendant.was owner of 
the land; be morigaged it to plaintiff; plaintiff left him in possession 
as his tenant; defendant was dispossessed by 2 creditor in execution of 
a decree against him. 
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Apparently defendant should not’ have been dispossessed, the land 
being in his possession on behalf of plaintiff as usufructuary mortgagee, 
and all the deeree-holder could do was to sell defendant’s right or 
equity of redemption. _ oe 

Under such circumstances defendant would prima -facze be réspon- 
sible for the rent, his dispossession being due to his own fault:and not 
to the plaintiffs, No issues have been drawn, no evidence has been 
taken;.and the parties have. not-even been examined, The. issues will 
tiow bave to be settled and any facts in dispute ascertained by evi- 


Costs to follow the final result, 
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Before G. D. Burgess, Esq. CSTe # 


. MA NU v. MAUNG GYL. 
Contract Act, section 109~Transfer of Property Act, 54. 


: Sale of land subsequently declared to be State land. Defence that the abso- 
lute title to the land had not been sold, but only the right of occupancy. 
.., The Lower Appellate Court, after a finding on one point, remanded the case 
for trial.of certain issues. Before the return to the remand the Judge of the Lower 
Appellate Court had been changed. The succeeding Judge disregarded the find- 
ing of his predecessor and decided the whole case afresh. This was irregular, for 
it virtually amounted to a review of judgment, and it was prejudicial to the parties 
to have the appeal disposed of upon a new basis. : 

The Court of First Instance omitted to enquire into all the matters directed by 
the, order of remand, and the Lower Appellate Court neglected to have the omis- 
sion repaired, i 

Case sent back for evidence to be taken on the points directed by the Lower 
Appellate Court. 

f{6ld,—~howeéver, that, although section 109 of the Contract Act might not apply 
to immoveable property, the doctrine of caveat emptor did not govern the case, 
which turned upon the question of fact what it was that the vendors professed, or 
led the vendor to believe-they professed, to be selling. 

References; ° iY 
LL. R.,9 Mad., 89; 22 W.R.,442; 25 W. R., 45; Set’s Vendors and 

Purchasers of Immoyeable Property in British India, Chap. IX; 
Fy _ Shephard and Brown’s Transfer of Property Act. 

Tue plaintiff-respondent,, Maung Gyi, sued the defendants Ma Nu, 
the applicant, and her husband Maung Shwe Min, deceased, for the 
return of Rs, 63 paid by him for the purchase of certain land from which 
he had' derived no benefit as the State had declared it was not the-pro- 
perty of defendants and they could not sell it and it had been used for 
making a road through, => : aa 

The defence was that the absolute title to the land had not been sold, 
-but only the right of occupancy, and that the plaintiff had left the land 
, vatant {or same time, and that the vendors were not responsible for the 
action taken by the State. es a 5 . 

The claim was dismissed by the Court of First Instance, and on ap- 
peal the case was remanded for further enquiry with the following 
orders :— eee ee ; ; 

_ * The Lower Court’s judgment is a singular example of confusion of reasoning. 
- The Court has framed two issues. It has decided both in favour.of the plaintiff 
and given a-decree for the defendant. er a paw ; 

‘The issues framed aré.as follows :— eee, ; CPS at 

’ {a) Did U. Th& (on behalf of defendant) sell to Maung Gyi. (plaintiff) 
‘Maung Shwe Min’s land itself or only the right of occupancy.on it ? 
(6) Was the land Maung Shwe Min’s property or the State’sP 
(a) If itis decided on the first issue that the land itself was sold, the second 
issue has to be tried. ; a 
Ifit ig decided that only the right of occupancy was sold, the defendants win their 
case, and there is no neéd to go on to the second issue. : ses 
The Lower Court has decided that the land itself was sold and not merely the 
right of occupancy, and has gone on to try the second issue. 


t 
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(b) If it is decided that the land was Maung Shwe Min’s own property, plain- 
tiff’s remedy is clearly not against defendant but against the State, which has taken 
away his (plaintiff’s) tawful property from him. 

If it is decided that the Jand belonged to the State, then supposing the issues to 
be complete, plaintiff is entitled to recover the value of the laud under section 109 
of the Contract Act. Bary. 

The issues, however, are far from complete, The first issue may mean one of 
several things. In one sense it is identical in meaning with the second, for, if-the 
land was State land, obviously only the right of occuparicy could have been sold, 
z.é., transferred by sale, or it may mean “Did U Thé intend to sell the land itself, 
or only ‘the right of occupancy ?”’ or “ Did Maung Gyi intend to buy the land or | 

-only the xight of occupancy?” er “ Did both parties mean the land itself?” &c. 

The second issue was probably unnecessary as the fact that the land was State 
land is not disputed. 

It is necessary therefore to frame fresh issues. i 

‘Under section 109 of the Contract Act a buyer may recover damages for loss 
incurred owing to the invalidity of the seller’s title. 

Under section 13 (read with section 10) an agreement is only valid if the parties 
agree upon the same thing in the same sense. 

Now in the present case one of three things may have happened : 

{a) Both sides intended. the sale to be one of private land. : 
(0) Plaintiff intended to buy private land, but defendant to sell the right of 
occupancy only. ; i 
-  (c}. Both sides intended the sale to be one of the right of occupancy only. 
If (a), defendant is liable to damages under secticn 109, Contract Act. : 
‘If (@), the agreement is void under section 13, and defendant is liabic. 

If (c), the agreement is valid and defendant is not liable. ' 

. The first issue is then—{i) Did both sides intend the sale to be one of private 
‘land or did:they not ? a : ; 

If they did, defendant is liable, If they did not, we must go on-to the second 

issue, ee is—Did plaintiff intend fo buy private land or only the right of occu- 
anc ‘ 

. On to put it more plainly—(ii) Did plaintiff intend to buy the right of occupy- 

ing the land against the State, or only the right of holding it against other persons 

until ejected by the State ? : 

If the former, the agreement is void; if the latter, plaintiff has no claim. 

If the agreement is found void, the amount for which defendantis liabl€é may be 
disputed, so it will be well to frame a third issue : 

(iii) To what relief, if any, is plaintiff entitled ? ate 

As regards the first issue, I think the evidence of plaintiff's own witness, U Thé, 
is sufficient to show that he on behalf of defendant intended the Sale to be one of 
‘the right of occupancy cnly. I therefore decide this issue in the negative and go. 
on to the second. ; 

If paintiff knew the land to be State land, it must be presumed that he intended 
to buy only the right of holding it against other persons. He says, however, that 
he did not know, and this assertion is not disproved by the evidence, nor is-it an 
easy one to disprove. It is easier to judge his intention from the price paid, If 


- the price was a fair. one for the right of holding the land against private persorfs - 


until ejected by the State, it may ‘be presumed that ‘he was only buying that right. 
But if the price.is excessive for such a right and approaching thst commonly paid 
for private land with equal advantages, then plaintiff’s- assertion may perhaps be 
accepted. - Further evidence is necessary on these points. ae wa 
The case is remanded to the Lower Court under sectiun 566 for trial of the second’ 
and third issues framed above.” . : 


_. Upon this remand the Court of First Instance found in favour of de- 
fendants, but the Appellate Court, the Judge of which-had been changed 
in the in‘erval, would not accept the finding and gave the plaintiff a 


¢ 
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decree, In doing so the Judge disregarded the finding of his predecessor 
and decided the whole case afresh. This course seems to have been 
irregular, for it virtually amounted to a review of judgment. ‘The ap- 
peal had already been determined to a certain extent, and the mode in 
which the remainder of the case was io be determined had been speci- 
fied. Jt was the business of the succeeding Judge to follow the lines 
that had been laid down and to dispose of the-case in accordance with 
them. It was prejudicial to the parties to have the appeal disposed of 
upon a new basis. Furthermore, the District Judge has apparently 
fallen into a mistake as to the facts which may possibly have had an 
effect on the décision at which he has arrived. _ 

The applicant’s learned Advocate has strongly relied on the doctrine 
of caveat emptor, and has referred to various authorities on the subject, 
such as those mentioned in Mr. Set’s Vendors and Purchasers of Im- 
moveable Property in British India, Chapter IX, and in Shephard and 
Brown’s Commentary on section 55 of the Transfer of Property Act, 
25 W.R., 45,&c. The present case, however, is more like that report- 


ed in 9 Madras, 89, or that in 22 W.R., 442, and its decision does not... 


properly turn on the rule of caveat emptor, though it may not be gov- 


erned by ‘section rog of the Contract Act, which the District Judge: 
who ordered the remand did not observe comes in a ‘chapter relating to“ 


the sale of goods or moveable property, The sole question in this case 
is whether the defendant's agent Maung Thé professed to sell or led 


the plaintiff to believe that he professed to sell anything more than the © 


right of occupancy which he himself declares was all he actually did 
cm 
Plaintiff affirms that it was the absolute title to the land, the full 
ownership, that was sold to him. Maung Thé is not directly interested 
in the land, but he was a friend of the vendor, Shwe. Min, and in the 
letter he wrote to him he has described the land as belonging to him 
and has made ‘no mention of a mere occupancy title. The use of the 
word ‘ pazxg’ in this document is ambiguous, and may perhaps have 
been used only in a loose way of Shwe Min’s interest in the land, but 
at any rate the letter does not corroborate Maung Thé’s version of the 
transaction whether it contradicts it or not. It is also to be observed 
that the trees on the land were sold clearly as Shwe Min’s own property 
and that plaintiff was going to build a brick house, which he would 
hardly do if he was liable to ejectment at any moment by the State. 
The District Judge who first heard the appeal was therefore quite 
‘right in indicating the price paid for the defendant’s interests in the 
land as a criterion whether those interests were répresented to amount 
to.fuil ownership or only to permissive occupancy, and anyhow the 


order to take evidence on this point ought to have been carried out. . 


It was the duty of the Court of First Instance to do so, but that Court, 


though it has said that the price does not show that it was such as was. 


paid for private land, has given no reasons and has omitted to put any 


uestions on the subject to the witnesses. This omission is the more 
) : 
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remarkable, because one of these witnesses was Hurri, a person*who 
had bought an adjoining piece of land in the previous year from the 
defendant’s son and had obtained a refund of the price when ‘the 
ground’ was taken as State land. Hurri paid Rs. 64 for the-sitesis 
private land, and a comparison between the area and condition of His 
‘plot and of that purchased by plaintiff for Rs. 63 would afford thes 
information which the Lower Appellate Court directed to be obtaiviec 
on the remand. The case cannot fairly be disposed of till thesdizgc- 
tions of the Lower Appellate Court have been complied with, and the 
case’ will consequently go back for evidence to be taken on the ‘pom. 
The evidence should, if possible, be confined toa further examination 
of the witnesses already produced with respect to the matter omitted, 

‘The proceedings to be returned within three weeks with the re- 
quired evidence and the findings of the Courts below, and:a week to 
be allowed for filing objections. - its ae : 
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Before F. S. Copleston, Esq. 
MAUNG SHWE THI anv anotazr v. MAUNG SO BON anp Anoruer, 


Specific Relief Act, section 9, gives a person the right within six months to sue 
for Tepossession quite irrespective of questions of title. 

Held~-that where neither party prove title plaintifican succeed on proving pre- 
vious possession from which he has been wrongfully ousted within 12 years, Con- 
sidered, with reference to section r10 of the Evidence Act, this amounts to a ruling 
that possession by plaintiff not shown to be unlawful is a sufficient proof that do- 
fendant is not the owner when all the evidence on defendants’ behalf is that he is is 
Possession as a trespasser. 

References : 
1.1L, R., 6 Bom., 125.3 1, L. R., 9 Cal, 755. 
ILL R,9 Cal, 99; 1. L. R., 9 Cal, rg0; I. L. R., 87 Cal., 256. 
IL, R, 6 Bom., 2153 J. L. R., 8 Bom, 371. 
9; Moore’s Indian Appeals, 73; I. L. R., 23 AHL, 537- 
10, Moore’s Indian Appeals, 47; I. L. R., 20 Cal., 834. " 
"Tur plaintiffs sued to ‘obtain or recover possession of certain land 
from the defendants on the ground that the land had been mortgaged 
to them in 1253 and sold outright in 1256 by one Ma Shwe M@,‘and 
that in the year 1257 the second defendant had taken possession of 
the property, First defendant Maung Shwe Thi alleged that the land 
was his ancestral property, in his posscssion from 1226 to 1243, that 
he morlgaged it for Rs. 20 to the second defendant, that he knew 
nothing about the alleged mortgage or.sale by Mi Shwe Mé, and 
that Mi Shwe M2 had no rights in the land. The second defendant 
Maung Kywin asserted that he received the land on mortgage in 1243 ; 
that he left the district ia 1247; made over the land to one Maung 
oe vo a thugyi, in 1252, and that in. 1257 he went and worked it 
limself, 

The Court of First Instance found that the land in dispute did not 

belong to Mi Shwe Me, from whom and her daughter plaintifis derive 
their title; that it is not the ancestral property of the first defendant ; 
that Mi Shwe Mé neither mortgaged nor sold it to the plaintiffs and 
that the first defendant did not mortgage the land to second defendant. 
That is to say, the Township Judge found nothing proved that Wa’ in 
issue. ' 
He found, however, that “beyond doubt the land has been in the 
defendants’ . possession”? and that he had been entered as owner in 
the Register of records of rights for the years 1255-1257. _ The Judge 
held that the burden of proof was on the plaintiff under the terms of 
sections 102 and 110, Evidence Act, and as plaintiffs had failed to 
prove any title he dismissed the suit. 

There was an appeal to the Subdivisional Judge. The defendants’ 
pleader was not: present to argue the case for them, but the Judge 
heard what Maung Kywin had to say, and he records in the judgment 
in appeal the result of Maung Kywin’s statement, In 1240 he said 
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Mi Shwe Ma, the mother of the myothugyd Maung Ya Baing (whose 
wife. Mi Shwe Mé was), ousted him (Maung Kywin) from the land. 
In evidence Maung Shwe Thi made the same allegation and that 
against his will Mi Shwe Mé let the land to one. Maung Tun, Maung 
Kywin then made no attempt to recover the land and left the district 
not long afterwards. When he returned he found Maung So Bén, 


“the plaintiff, in possession, and in spite of his remonstrances he took 


possession considering that he was merely resuming property of which 
he had been unjustly deprived in Burmese times. This assertion of 
dispossession is very imporiant. The facts of possession by plaintiff in 
1257 and of dispossession by defendant were not put in issue as they 
should have been, and the maim point in the case turns on this, Plain- 


. tiff did in the plaint assert that defendant had entered on. possession 


in 12537 and most. probably meant to imply that be had wrongfully 
entered on possession. Defendant did not directly traverse this, but 
his defence went to the effect that he made over the land to. Maung 
Pauk.Tu'to let for him in £254. Maung Pauk Tu says he could not 
let it, and that in 1257 defendant himseif returned and. Maung Pauk | 
Tu, the thugyi, entered Maung Kywin’s name in his record of rights 


-ia-t256. I do not think this entry is of much value to defendant. It 
is not proved that he did recover possession of the land until he 


entered on it himself in 1257. It is now asserted by the advocate for 
the defendant, Mr. Dutta, that there is no evidence that plaintiffs. were 


. in'possession or that they were dispossessed by the. defendant. It is’ 


‘true that for the last year there is no. evidetice as to who: was. actually 
in occupation, but it is admitted that Mi Shwe Mé ousted defendant © 
in 1246, and ! agree with the Subdivisional Judge in thinking that the 
evidence for the plaintiff.as.to the dealings with the land by mortgage 
and sale cannot be set aside as of no value as the Court of First In- 
stance has set it aside. : 
It can hardly be doubted that the land was bought by the plaintiffs 
with money paid to save it from attachment by a Chetty, and although 
we have no evidence as to who cultivated the land in 1255 or 1256, 
t.e., just before defendant entered on possession, I. see no sufficient 
reason for rejecting as imaginary the statements recorded by the Sub- 


divisional Judge in his judgment as having been made by the second 


defendant, Maung Kywin, namely, that he found Maung. So Bou in 
possession, and against his remonstrances took possession. of the land. 
It was natural that the Appellate Judge shouid have seen the. import= 


-ance‘of the point and have questioned Maung Kywin on it, Had F 
not felt it right to accept these statements of the Appellate Judge, I 
“should have had to remand the case for trial of an issue as to posses- 
-sion and dispossession, although neither party has suggested this course. 


As bearing on the question of possession I may here quote some re- 


. marks of Mr. Justice Melvilie xecorded ia I. L. R., 6 Bom., 125, quot- 


ed by Sir Richard Gath, at page 755, I. L. R., 9 Cal.: “So long as 
“ the lafid remains uroccupied his rights are not interfered with ‘and 
“he is not called upon to assert them. His cause of action accrues 
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‘when another person takes possession of the land and not before. 
“If he had omitted to take possession of the land himself, he may not 
*be able to treat the intruder as a trespasser, but he can bring an 
"action to eject him at any period within 12 years from the date of 
“ the jatruder’s occupation of the land.” 

The land had been in possession of the plaintiff’s predecessor in 
title, Delendant admits this, and there is evidence of the fact. At 
he same (ime the evidence that defendant was forcibly or wrongfully 
ousted js insufficient te put the fpladztz7f in the possession of the 
wroup-docr, And even if in 3257 plaintiff was not actually in occupa- 
tion hc, Maung So Bén, might still be able, as shown by the above 
quotation, to treat the defendant, Maung Kywin, as a trespasser and 
be cutitled fo any benefit the law may give her in the matter of burden 
of prool. 

f accept then the Subdivisional Judge’s finding of possession by 
plaintiff and dispossession by defendant, and although applicant-de- 
fondant has cgntested these facts before this Court, the case has 
been argued on both sides mainly on these findings. 

The question is whether both sides having failed, as they certainly 
have done, to prove ownership, the plaintiff is entitled to recover on 
the mere proof of previous possession. % 

The Subdivistona! Appellate Judge has held that plaintiff can re- 
cover, 

The following cascs have been cited by Mr. Dutta to show that 
mero anterior possession is insufficient te prove plaintiff's claim un- 
less the suit is broaght within six months, the term allowed for re- 
covery under section g of the Specific Relief Act, namely, Debi 
Churn Botde v. Issuv Chander Manjee,* Ertaza Hossein v. Bany 
Afistyy,4 both cases decided in 1882. : 

Tho case of Purmeshur Chowdry vy. Brijo Lall Chowdhryt fol- 
lowed the above decision, though some Bombay decisions,§ which took 
u different view, were guoted with some approval. 

The case of Wyse v. AmirunntsseY contained reraarks of the Privy 
Council on which the cases disallowing a title based on mere previous 
possession, and these remarks were treated as giving a final ruling 
on the point. - For respondent (plaintiff) Mz, Hirjee relies mainly on 
the decision by the Full Bench of ANahabad in Wal? Ahmad Khan 
v. Ajudhte Kandu,\t a decision of 1891, in which Mr. Justice Mahmood 
dissenting and adhering to the opposite view, it was held by the other 
three Judges that wher the defendant cannot prove any title and bas 
dispossessed plaintiff, plaintiff can recover possession on mexc proof 
of previous possession, 

ther cases [see X, Moore’s Indian Appeals, 47, and I. L. R., 20 
Cal., 834 (1893), the latter a Privy Council case] are also cited in 


LL. Rao Cal43) | tL L.Roo Cal, x30. 
TLL. R., 17 Cal. 256. § 1. L,R.,6 Bom., 215;8 Bom., 37, 
{| 7 Moore’s L.A;, 73. [ Wi.b, R., £3 All., 537. 7 
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support of the respondent’s contention. Other. cases quoted on either 
side I have consulted, but it is not necessary to allude them further. 
heré. a as aae 

. The conclusion! come to is that where plaintiff has been dispossessed 
of land by a trespasser and does not sue under section g of the Speci- 
fic Relief Act within six months of the dispossession, he is still entitled 
to recover possession on the mere ground of his previous possession: 
unless the defendant can show some title or can p-ove that plaintiff 
had unlawfully dispossessed him (defendant) within twelve years of 
the last dispossession of plainiif by defendant. Wrongful’ dispos- 
session by plaintif is not proved, and I need not lay down that, if it 
were proved; plaintiff's suit should: necessarily fail, Phe point has not: 
been argued, . ; oe f¥ <a 

The. Specific Relief Act gives the plaintiff the rights within six - 

months to sue for repossession, quite irrespective of questions of title. 
My decision in this case is not equivalent to an extension of this six 
months to a term of 12 years, because defendant ¢euld after the 
‘period of six months set up his title and plaintiff would, in case it 
were proved, not recover on the mere fact of his previous posses- 
sion. The decision that where neither party prove title plaintiff can 
succeed on proving previous possession from which he has been wrong- 
fully ousted withia 12 years considered with reference tosection 110 of 
the Evidence Act, amounts to a ruling that possession by plaintiff, not 
shown to be unlawful, is a sufficient proof that defendant is not the 
owner when all the evidence on defendant’s behalf is that he is in 
possession as a trespasser, 

“ I consider then that the Subdivisional judge’s view of the law is 
correct and that his decision should be maintained. 

. This application is therefore dismissed with costs. 
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Specific Relief—42. 
Before G. D. Burgess, Esq. C.S.1. 
MA MIN KIN ayp MA MIN YIN v. MAUNG PO THEIN axp MA 
NGWE BON. 
Suit for declaratory decree. 


The kfétima adopted children of Maung Lu Tha sued his natural children by a 


divorced wife for a declaration of title on : the ground that they had réason to bee 
lléve that the defendants would, make a claim to the inheritance on Maung Lu 
_Tha’s death. A decreé was given declaring that the defendants had no right i in 


the property that might be left by Maung Lu Tha, and that, as far as they were. 


concerned, the plaintiffs had aright to the whole of such property. 

Held—that the Lower Courts were wrong in deciding what were the contingent 
rights of the plaintiffs as against the defendants in the estate of Maung Lu Tha 
in'the event of his death, and that there should merely be a decree declaring on the 
wane Faled or a, plaintiffs possessed the legal castenes of the adopted children of 

aung Lu T 











pean: 
gw. Re 460. 
12° Aa 
ia : RS 1 ‘All, 688, 
1 Mad. +» 85. 
8 eee 79. 
al., 512. 
=—— Cal., Pa 
at W.R., 430. 


peer applicants in this case are Ma Min Kin and Ma Min Vin, t the . 


ae of Maung Lu Tha by Ma £in Min. Maung Lu Tha and 
in Min separated by divorce about thirty years ago. Maung Lu 
The had then little or no property. He is now worth about Rs.- 6,000. 

Maung Lu Tha married Ma Byaw and afterwards Ma Pé, by neither 
of whom had he children. He. then took to live with him the respond- 
ents, Maung Po Thein and Ma Ngwe Bén, the children of Ma Pe’s 
sister, These respondents claim to have been adopted by Maung Lu 
Tha some twenty years ago, and to have contributed to the accumu- 
lation of his present wealth. They have, therefore, sued in the Sub- 
divisional Court of Pakékku for a declaratory decree ; it is not said of 
what, but the plaint is headed “Suit for declaration of title”’ The 
last ‘paragraph of the plaint says: “That plaintiffs have reason to 


“ believe that on the death of their adoptive parents who are very old,. 


“a claim will be made by ¢he issue of Ma Ay (Ein) Min {the divorced 
i wife of Maung Lu Tha),” 

‘" ‘The suit was. defended by Ma E Fin Min and her daughters, and there 
was somé slight evidence of the latter visiting their father in T hadin- 


gyut of each year to pay their respects. The only other. evidence of | 


‘intercourse between the father and his offspring seems to be that Ma 
Min Kin’s husband was employed: to look after Maung Lu Tha’s 
goods at the time of the annexation, and that her son has been to see 
his’ grandfather, was given a paso, and lived with him a month, 


Civil Revision“ 
No, 216 of 
1892. 
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oO Kin Maung Lu Tha himself gave. evidence in favour of the plaintiffs, 
Mavne Po Tauern, Whom he said he expected to be his heirs. The adoption appeared to 
; be clearly proved,. and the Court gave judgment for plaintiffs. The 
decree is in Burmese instead of in English, and doesnot correctly 
follow the judgment. What the judgment says is : “Judement will 
‘be given for plaintiffs, and the decree will state that “the défendants . 
. “have no right to share in the property which may be left by Lu Tha; 
“ and as far as the defendants are concerned, the plaintifis*have a right - 
“to the whole property which may be left by Lu Tha. “Déféne 
-“ pay all costs in the suit.” The defendants appealed “to ‘the District- 
Court and their appeal was dismissed. 
Revision has now been applied for on the grounds— 

{i} that the Lower Court was wrong in entertaining 2 suit of 
this nature as it involved questions of ‘heritable interests 
in the remote future, and the plaintiffs .might, by the 
time ‘Maung Lu Tha died, have disquatifiedwthemselycs 
from sharing in the estate of the deceased whilst it may 
be open that other claimants may, byxeason of the pass- 
ing of the aforesaid decree, be debarredsfrom preferring 

their claims; — 
“ (ji) that the decree’ passed is virtually for goneperty, 2 con- 
tingency which may never arise;sandthat «ls - 

(iii) the Lower Courts were wrong in the:prineiple-of-deciding 
questions of law when no immediate, and Jpossibly no 
future, effect can be given to its‘decision”’ 


It. has not been said that the suit would not lie at all because the 
Specific Relief Act is not in force, as has been said in other cases, and 
this is reasonable because the Courts are Courts of Equity and should 
give relief where it is proper to do so when there is nothing to forbid 
them. The Contract Act* is not in force, but it could, not seriously 
be contended that contracts could not be enforced on that account, 

The only questions then are, whether this is a case in which the 
Courts could properly grant any relief; and, if so, whether the correct 
relief has been granted by the decree. 

The learned Advocate for the applicants, who has had considerable 
experience, says that he has never heard of any case of this kind 
before in Burma and probably no such action has previously been 
brought. “It has been ruled that a Buddhist has no powtr to make a 
will, and the object of the present suit is obviously to get over that 

_ difficulty by settling the succession to the estate during the lifetime of 

. the present owners, Maung Lu Tha and Ma Pe, The learned Advo- 
cate of the ¥espondents thought that the adopted children would: have 
some vested right in the property, especially as they had aided in its 
acquisition, but he was not prepared to bring forward any authority 


"“* Both the Contract Act and the Specific Relief Act have been brought into force 
now in Upper Burma. - ; 
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to show that under Buddhist Law a child has a vested interest in the 
property of the parent. This’is not a case of an ancestral estate, but 
of property which is apparently at the absolute disposal of the holders. 
lf Maung Lu Tha and his wife should choose to give the whole of the 
ptoperty away or to expend it all upon the building of a pagoda or 
other work of religious merit, it would seem that there is nothing to 
prevent them. 

The Indian cases for the most part are such as appear in illustra- 
tions (d), (e), and (/) to. section 42 of the Specific Relief Act, where 
there isthe undoubted existence of a reversionary right. Generally 
speaking also, there must be a clearly hostile invasion of the right 
against which protection is required and protection in the form of'a 
declaratory decree. Jn one case * the Court observed: “ If the plain- 
* tiff can make out any distinct waste or fraud on the part of the widow 
“and not merely a case of alienation which is binding upon her during 
“her lifetime although it may not be binding as against the reversioner, 
“the plaintiffs’ suit may perhaps lie.” In another f it was said +A 
“ plaintiff asking for a declaratory decree must show that some act has 


Ma Min Kix 


2. sty fad 
Maune Po THEIN, 


* been done which is hostile to or invades his right” ; but it was also . 
held that “a reversidner can during the lifetime of the alienor com- © 


“mence a suit to declare that a conveyance is not binding upon him 
* beyond the life of the alienor.” 

It was formerly. laid down that “ a declaratory decree ought not to 
‘be made unless there is a right to some consequential relief which, if 


asked for, might have been given by the Court, or unless in certain ; 


cases a declaration of right is required as a step to relief in some other 
Court” [Sheo Singh Rat v. Dakho and Murari Lal (Privy Council);t 
following Kattama Notchtar v. Dorasenga Tevar|. But this ruling 
was on the law as it stood before the introduction of the Specific 
Relief Act. . 

In the case of Rajah Nilmoney Singh Deo Bahadoor vy. Kally 
Churn Bhuttacharjee,§ the judgment of the Privy Council says: 
“ This is in substance a suit for a declaration of a title, and it is a suit 
“ to set aside, not any deed nor any act, but a mere allegation of.the 
“ defendants that they had certain tenure. In their lordships’ view such 
‘a suit is not maintainable.” And again: “If he had applied to set 
“aside a deed set up by the defendants impugning his ordinary title 
“as a zemindar then relief might be granted to him by cancelling that 
“deed, but he cannot obtain relief in the shape of merely setting aside 
“Can assertion,—an assertion which, for all that appears, may have been 
“ merely by word of mouth.” 

‘The Madras High Court followed the same case,|] and held that no 
suit lay by way of declaration where the defendant had in various 
ways made and published vain assertions of his alleged right by pur- 
chase. es 


any action or ‘even made any allegation which injured the plaintiffs’ 
9 W. R., 460. - T 12 W.R,, 26. 
IL L.R., 2 All, 688. . § 23 W.R,, 150. 

a HLL, Rt Mad, 65, 


% 
+ 
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In the present. case it does not appear that the defendants had taken . 
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Ma Mw Kin rights. The plaint merely alleged that the plaintiffs had reason to 
believe that they would make a claim on the death of the present 
owners of the property. ; 5 ; a 
The learned advocate for the applicants (defendants) has referred to 
several of the cases collected in the note to section 42 of Sutherland’s 
edition of the Specific Relief Act, and his third ground of objection is 
taken from one of these cases, Hunsbutti Karain v. Ishri Duti 
Koer,* where it was said: “ The Court will not, in a declaratory suit, 
- “decide intricate questions of law, when no immédiate effect, and pos- 
“sibly no future effect, can be given to its decision, and when the-post- 
“ ponement of the decision to the time when there may be before the 
“Court some person entitled to immediate relief (if the decision is in 
“favour of the plaintiff) will not prejudice his rights in any way.” 
Here no immediate effect can be given to the decree as it stands, 
‘and it is possible that the relief it gives might never be wanted as 
the defendants might not lay any claim to the estate when the owners 


We 
' Maune Po Tuztn, 


die. ae . 

. In the case of Bholat v. Kali,t Chief Justice Petheram said: “In 
“my opinion no Court would be justified in interfering, and in making 
“such a declaration as the plaintiffs ask for, merely because the deed 
‘Cis so vague that they apprehend that some imaginary claim may pos- . 
“sibly be made by somebody at.same time or other.” Here the de- 
fendants seem to have given no cause for apprehension till they were 
dragged into. Court and made to answer the plaintiffs’-.premature 

_ claim. In Greenman Singh v. Wahari Lall Singh,} it was said that 
the Specific Relief Act had made no alteration in the law and that 
““séction 42 refers only to existing and vested rights, and not to 
“contingent rights like those of a person who has only a chance of suc- 
‘ceeding to the estate of a Hindu after the death of a female heir in. 
“ possession of the property.” In this case the owner of the property, 
Maung Lu Tha, might take another wife and have a son, or the plain- 
. tiffs might become disqualified through one cause or another and lose 
their right of inheritance.as adopted children. ' oe 

As pointed out in several of the cases in the High Courts of India, 
“the :power of granting declaratory decrees has to be exercised with 

-. great caution so as to prevent useless and mischievous litigation. 
There seems, however, to be one ground upon which some relief 
may be granted in this case. The defendants, whatever they may 
or may not have done before, have in their written statement disput- 
ed the plaintiffs’ position as £7/t¢ma.adopted children, and it dcés got 

. Seem unreasonable that the plaintiffs shocld obtain a declaration of 
their status during the lifetime of the parents who have adopted them, 
and whose evidence might otherwise be lost. Such a declaration 

_ would.be in accordance with illustration (4) to section 42, and would _ 
_supply the place of a bill to perpetuate testimony as allowed by. Eng- 


*1,L.R.,5 Cal, 512. | TLLR,8All,7, | 
TL L.R,,..8 Cal, 12, iy 
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lish law. The Indian Courts have recopnized the difference it makes Ma Min Kin . 
whon lapse of gime is liable to increase the difficulty of clearing away 
a cloud which may be thrown over a title. 

In the case of Bekaree Lall Meherwar v. Madho Lall Ahir 
Gyawal,* the High Court of Calcutta observed: “For instance, iz 
the ordinary case. with which we axe familiar here, suppose an alien- 
alion is made by a widow which professes to be made for a purpose 
such as would authorize her to alienate the property. The evidence 
bearing on that question, whether that purpose is or is not the true 
purpose at the time of the alienation, is likely to die away or become 
less accessible by mere lapse of time. Therefore a Court of Equity 
permits a person who has an interest in the inheritance and is en- 
titled to defend and protect it, to come forward merely upon the 
prospect of the future mischief, to ask that the legality or illegality 
of the threatesiag act be decided at a time “when all the uecessary 
materials are af hand and can be availed of by both parties.” 

Ou this view of the matter Iam not prepared to hold that the 
Court of First Instance was precluded from deciding the issue whether 
the: plaiutifls were the legally adopted children of Maung Lu Tha, 
though I find it was wrong in deciding what were the contingent 
rights of the plaintiffs as against the defendants in the estate of 
Maung Lu Tha in the event of his death. I accordingly modify the 
decree of the Lower Courts into a decree merely declaring that the 
plaintiffs possess the legal character of the adopted children of Maung 
Lu Tha and Ma Pe. In the Court of First Instance the parties will 
bear their own costs, 

In appeal and revision the respondents will bear the applicants’ 
- costs, , 


Se emer rreemtieaianmna 


We 
Maune Po Tuer, 


etcetera at 





AA Nemec eran 


* ar W.R, 430. 


81 


on 
_& 
oo 


UPPER BURMA RULINGS. [1892 





Specific Relief. 





Secrion 30—S¢e also page 481 
Section 39—See also page 529 
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Before G. D. Burgess, Esg., C.8.1. 
DAWOODJEE BAMJEE v. KAIROODEEN. 
Appeal against order under section 26 of Stamp Act limiting claim in suit to 
the highest amount for which the stamp used on an instrument would have been 


sufficient. ( ; 
Held—that, where Parties were engaged in 2 business in which the plaintiff ad- 


vances money to the defendant on promissory notes and an instrument was draran 
up between ‘then in which, among other arrangements, it was provided thet a 
certain rate of profit (or interest) should be paid on the loans, the document was 
not a bond but an agreement chargeable with fixed and not ad valovem duty. and 
that consequently section 26 of the Stamp Act was not applicable, 

Tue Lower Courts in this case have held that the document on 
which the plaintifi-appellant sued is a bond, and the contention for 
appellant is thal it is an agreement or memorandum of agreement. It 
contains several provisions as to the arrangements between the pare 
ties in regard to a business for which plaintiff advanced money to the 
defendant. The material clause of the document is this— That for 
whatever amount Dawoodjee Bamjee may supply from this date, I 
promise to pay him as profit in the same way and manner as I have 
agreed with him before, or profit at the rate of five annas four pies 
per rupec.”’ No amount is mentioned in the document, and no pro- 
misc is made fo pay any sum of money. he 

The portion of the definition of a bond in section 3 (4) of the Stamp 
Act® which would apply to the present document, if at all, is clause 
(4), which says: “Any instrument attested by a witness and not pay- 
able to order or bearer, whereby a person obliges himself to pay 
money te another.” This document is attested, and the only question 
is whether it comes under the provisions of the latter part of the 
clause. The language of the clause seems clearly to imply that the 
document reaust provide for the payment of a fixed sum of maney, 
whether ascertained at the time or not, by one person to another. In 
the present instance there was no undertaking to. pay any fixed sum 
of money, bu: only to pay a profit on. such sum as might be advanced. 
That is to say, virtually, it was an undertaking to pay interest at a 
certain fate on money lent. The money was not lent on the instrument 
itsclé at all, but was lent on promissory notes which were filed ix the 
caso. The instrument seems therefore merely to be evidence of the 
rate of jutervest which it was agreed to pay on the principal secured by 
the promissory notes. If the amount of the loans had been secured 
by the insixnment itself and entered in it, there can be no doubt that 
tlie profit would be treated as interest, and that no additional stamp 
duty would have been chargeable on account of its mention in the 
instrument ia accordance with the provisiens of section 23 of the 


Stamp Act. It seems immaterial that the principal loans should be — 
secured by different and separate documents from that in which the 





Weeki mentee Matron eg ee eat 


*[ Sec. 2 (5), Stamp Act, 1899.] 
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rate of interest is settled. The stamp revenue has in no way been 
defrauded because the stamp duty has been ‘paid both on the promis- 
sory notes and on the-agreement a8 to interest. The interest might 
have been entered:in each promissory note ‘without going to the ex- 
pense of an independent agreement. — 
‘The agreement is stamped with a one-rupes- instead of an sight- 
anna Stamp, which may imply some idea that it was securing more 
fan an ordinary. instrument of that class, but that would not invalidate 
cere. otherwise.in accordance with law. 
- Wader the circumstances, Iam of opinion that the . instrument by 
which defendant is alleged to have undertaken te pay.a.certaia rate of 
profit-or jnterest on moneys : ‘advanced to thiim ought to -be treated as 
an agreement ‘and not as a bond; and consequently a’' the - “stamp duty 
iSYixed winder Article § of the’ ‘Schedule I of ithe Stamp Act and “is fot 
‘hargéable ad valorem, the provisions of settion 26-do nat apply and: 
restrict ‘the: amount of the élaim in proportion to ithe camoutit :oF the 









Te aoget ‘of ‘the Lower ‘Coutts applying ‘the :provisions :of :ssction 
26 of the ‘Stamp | ‘Act is’ ‘therefore set aside and:the:tzial of the waseowill 
goon ‘on the tnerits.* 

‘Costs: ‘to ‘be ‘costs in the ‘suit and foliow meee result, 
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MAUNG SO v. MAUNG PYI, 


The Stamp Act provides for the admission of an instrument in evidence upon 
gay tal duly and penalty, but makes no provision for the admission of secon- 
daty evidente of its contents upon such payment. pene 
Held—-that secondary. evidence of a lost document not stamped in accordance 
with ‘faw is ipadmissible, , ia 
References: _ 
"8 Cal. L. R533. 

4aL.R., 7 Mad, 449. 

i I m a Had 9 228 

4! a aay oak “3 12. 

90 Ww. R., 63. ‘ . ; 


THE plaintiff inthis. case, Maung So, applicant for revision, sued 
Maung Pyi, the defendant-respondent, for possession of certain land 
fsom which he desired to eject him. The plaint states the ground of 


agtin to.he that defendant forcibly entered on the land and cultivated © 


it in 1254 B.E. The defendant’s answer was that the plaintiff mort- 
gaged:the.land to him for three years in 1250 B.E. for a sum .of Rs. 
Big. ; 
The mortgage was said to have heen made by a written instrument, 
hich was Jost, sewienee was given that search was made for the 
document in 1351 and it could nat be found. 
Paral evidence of the mortgage was adduced, and both the Lower 
Courts believed it, and held that there had been a mortgage. The 
Gout of First Instance, hosyever, erroneously applied the provisions. of 
the Registration ‘Regulation to the case and gave plaintiff a decree. | 
The Lower Appellate Court reversed the decree on this erroneous 
point, and.found ia favour of defendant's claim: through the mortgage 
ta xetain the Jand. en AS ee 
The lest mortgege-deed was written on parahatk, and unstamped, 
and the first.ground for this application for revision is that no secon- 
daty evidence was admissible. i “i ¥ 
‘ihe learned Counsel for the applicant :has referred to two cases 
in support ofthis contention,—Shetk Aubar v. Sheikh Khan,t and 
Kopasan x. Shamu t Ip the first of these cases the document Jost 
aS a-promjssory-note, and promissory-notes are expressly excluded 
from the provisions of section 34-.0f the Stamp Act,§ which allow ‘the 
admission in evidence of unstamped or insufficiently stamped instru- 
ments upon payment ofthe requisite duty and a penalty. The dgcu- 
‘ment was:therefore inadmissible, whether it was forthcoming or not. 
“* {The section quoted is that of the Stamp Act, 1899. 
+ f oa LR, eas : - 899.) 
#1. LAR, 7 Mad.,:440. 
§ {Section 35, Stamp Act,-1899.] 
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In the second case the document lost was a different kind, and secone 
dary evidence. was tendered on payment of penalty. The judgment of 
the High Court was this: “The alleged document; ifit were in exist-. 
ence and produced, could not be received in evidence, except on pay- 
ment of a penalty, but it cannot be produced, and there is no provision 
for levying a penalty. Secondary evidence of the contents of the 
document cannot therefore be admitted, Marine Investment Company 
v. Haviside. \n the case referred to it seems to have been held: that 


’ secondary evidence tendered to prove the contents of an instrument 


which is retained by the opposite party after notice to produce it can 
only be admitted in the absence of evidence to show that it was une. 
stamped when last seen.”* In another Madras caset serious doubt 
was entertained whether permission to pay stamp-duty and penalt 

could be granted in the case of a lost instrument. On the other hand, 


-the Calcutta High Court remarked} that “at the utmost all that it 
‘would be right for the Court to require for the protection of. revenue, 
"in cases where a lost deed was shown not to have had a stamp, would 


be that the same money should be paid before “admitting secondary 


‘evidence, and would have to be paid if the deed itself were produced.” 


This case was decided in 1873, and the Madras case of Kopasan v. 
‘Shamu§ was decided in 1884. The Stamp Act provides for the ad- 
mission of an instrument in evidence upon payment of duty and 
penalty, but makes no provision for the admission of secondary evi- 
dence of its contents upon such payment. Apart from revenue con- 
siderations, the use of stamped paper is of assistance in securing the 
genuineness of documents, and considerable room would be given for 
fraud if omissions to comply with the Stamp Law were condoned 
without insisting on the .production of the documents in respect of 
which they take place. I therefore think I showld follow the latest 
ruling of the Madras High Court and hold that secondary evigence of 
a lost document not stamped in accordance with law is inadmissible. 
But the decision of the case does not depend upon this point alone. 
An issue was drawn as to who was in possession of the land from 1250. 
onwards, and was decided in favour of respondent. It is objected that 


.the evidence is interested and untrustworthy, but both the’ Courts 


below have believed it, and I can see no sufficient reason for thinking 
that they were wrong in doing so. It is shown that respondent made 
over the land for cultivation and divided the crop equally. with the’ 
cultivator. .The plaintiff was on the spot and could ‘not have been 
in ignorance of the state of things. But he rests his claith on his own 
possession and the defendant’s ouster of him in’ 1254, and this claim 


‘is inconsistent with the facts found to be established in favour of 
‘defendant. If the Jand is to be recovered from ‘defendant, it must be. 


on some other ground than that put forward in this suit. 

There is therefote no reason to disturb the decree of the Lower. 
ppellate Court, and this application for revision must be dismissed. 
The respondent has incurred no costs. ‘ 


" ® See LLL. Ry 2 Mad, 208, t20 W. R., 63. 
"+4 Mad. H.C. R.,, 312. | §LL.R, 7 Mad,, 440, 
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Beforé G. D. Burgess, sq. C81. 
. NGA PYAN NA 2 MAUNG THA ZAN. ° 
Stamp Act, 1879, s. 34t proviso (3)—Attention called to this provision of law 


which is— 


“ When an instrument has been admitted in evidence, such admission shall not, 
except as provided in section 50,{ be called in question at any stage. of the same 
suit or proceeding on the ground that the instrument has not been duly stamped.” 


Fudgment of District Court in A [ppeal. 


Maung Pyan Na, the respondent, brought a suit against Maung Tha Zan in the 
Township Court on a promissory note for the recovery of 400 viss of chillies or 
Rs, 120. The Judge in the Lower Court gave plaintiff a decree for Rs, 80. The 
defendant Maung Tha Zan has appealed against this order. On looking at the 
document filed I'see that it is-drawn up on an “on demand” promissory: note 
slightly altered so as to make it an agreement bond, This bond has on one-anna 
stamp, which is insufficient, and should never have been received as evidence. The 
interpretation of a “‘ promissory note”’ according to section 3 of the Limitation Act 
is any instrument whereby the maker engages absolutely to pay a specified sum of 
money to another at a time therein limited, or on demand, or. at sight. In this 
document the maker never agreed absolutely to pay a sum of money ‘at any time, 
and therefore it is not.2 premissory note, and the document is null and void. The 

Ainding of the Lower Court is reversed ana a decree is given to appellant with costs 
in both Courts. ° ~ 2 

The Colector’s aitention will be drawn to this bond for any action he may 

think fit. 
Orders in Revision. 


‘THE Advocates on both sides agree that this case ought to go back 
to the Lower Appellate Court, which has erroneously disposed of the 
matter by rejecting the documentary evidence as inadmissible because 
the instrument was not duly stamped contrary to the provisions of 
section 34, proviso (3), of the Stamp Act, which are that the admis- 
sion in evidence of an instrument shall not be calied in question, on 
the ground that the instrument has not been duly stamped, at any 
stage of the same suit or proceeding save as provided in section 50. 
The merits of the case have been referred to in the application, but 
the Lower Appellate Court has not dealt with the merits at all, and it 
is agreed on both sides that it would be most convenient for it to do 


s0 as usual. The decree.of the Lower Appellate Court.is reversed, - 


and the appeal is remanded for disposal on the merits. Costs to fol- 
low the result, Sia 





* [The section quoted is that of the Stamp Act, 1899.] 
+ [See 36, Stamp Act, 1899.] 
} | See 61, Stamp Act, 1899.}: 


Civil Revision - 
No. 163 of 
1894. 


—— 





63% UPPER BURMA RULINGS. ss [78g2— 


State Land 





State Land. 


came 


Chait Mntellatigous . Before G. B. Bir vess, Esiy., E81, 


eh tg MAUNG AUNG BYi o MAUNG® VAN BYO. 
1893. ‘Questioiis as to land being State'land or piis 


; g d or private should vit be ‘raised’ whet they 
are unnecessary for the decision of clatins ‘as between the parties themselves,” ; 
THe Subdivisional Judge has not disposed of this case correctly... 

He should'tiot have gone into the gétestion of the land’ being State 
OF private; but’ should have decided “the rights of the parties as be- 
tween themselves: The poiit was whether the defendant had agreed 
to pay the plaintiff rent or not and whether tent was dué from him. 
It isa leading: principle that a tenant is estopped from denying his 
$andivra’s titlé, and the question of title as between plaintiff and State 
Was ofte with which defendant had nothing to do if he agreed to hold 
the land from: plaintiff personally. mee 

The way in which the Deputy Commissioner’s ordér was taken ob 
tie Révéiue sidé and thén applied to the case was unfair as well as 
summary, “ : : 
' . The District Court will now give notice to the parties and cali upon 
défendant to.show cause why the case should not be restored to the 
-Bubdivisional Court’s file and tried-in accordance with law. - 

If he cannot show any such*eause orders should be passed accord- 


* [But Cf. U. B. R., 1897-98, Civil Procedure, pages 41 and.49.] 
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Succession Act—z206. 
Before G. D. Burgess, Esq., €.8.1. 
Inthe matter of the application of E. Souomow axe Company for letters-of- 
administration to the estate of S. A. Jounsown (deceased). = 
Grant of letters-of-administration to eveditor. cee 

An application for execution of a decree against 2 deceased judgment-debtor 
does not comply with the provisions of clause (4), Article 179, Schedule [1 of the 
Limitation Act if it does not sive the name of the legal representative of the de- 
ceased. eee: eee ; 

A judgment-creditor does not cease to be a creditor for the purposes of section 
206 of the Succession Act through execution of his decree being barred under 
Article 179, Schedule 11 of the Limitation Act. : ae is 

References ----h,3:, BR. 4 Cal., 28335 EL. BR, 5 Cal, 897. 


THE appellant in this case has been refused letters-of-administration 
which he applied for-to the estate of his deceased debtor, a persoit 
coming under the provisions of the Indian Succession Act.. . , 

The reasons for refusal are that there are no other creditors, that the 
appellant’s debt is barred, that he could not be prevented from paying 
himself, and that the object of the application is to evade the law of 
limitation, at Wiel 

-The appellant obtained a-decree against the deceased on the 13th 
March 1890 and applied for execution on the 17th February 1893 after 
the judgment-debtor’s death in November. 1892. . The application was 
dismissed as there was no legal representative arid no one upon whom 
to serve notice under section 248, Civil Procedure Code. | - aa 

It is now contended that because of this application the debt is not 
barred under.Article 179 of the Second Schedule of the Limitation Act: 
That article gives a period of three years’ limitation for the. execution 


of a dectee, the time from which the period begins to run being by 


clause (4), ‘the date of applying in accordance with law to the proper 


“Court for execution, or to take-some step in aid of execution of the’ 


‘decree or order.” _ 

It is argued that as section 234, Civil Procedure Code, says: “Ifa 
‘judgment-debtor dies before the decree has been fully executed, the 
“ holder of the decree may apply to the Court which passed it to execute 
“the same against the legal representative of the deceased,”’ it is optional 
with the judyment-creditor to proceed in that way or ‘in ‘somé other, 
way. But in the former Civil Procedure Code of 1859 it was’ provided, 
that the judgment-creditor might execute his decree against the estate, 
of a deceased judgment-debtor, and this provision having now béen left 
out, 2 change in the law is indicated. Section 225 requites that’ the 
application for execution of decree shall contain, among other ‘particu- 
lars, “ (2) the name of the person against whom the enforcement of the 
decree is sought:” Here the application gave in colunin 9 the name of- 

a } : 823 


Civil Ay 
No. 2 
489 


E. Sotonon 
& Co. 


. Ds ; 
S. A. Jonson, 
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the deceased defendant (the judgment-debtor) as the name of the per- 


‘son against whom the enforcement of the decree was sought, but as the 


next column mentioned the fact of his death, it was obvious that he 
could not really be the. person against whom enforcement was sought. 
Moreover, section 248 makes it necessary for the Court to issue notice 
to the party against whom execution is applied for if more than one 
year has elapsed between the date of the decree and the application for 
its execution, as was the case here, and manifestly this could not be. 
done in. this instance. In order to comply with the law, it is therefore 
necessary to name some person against whom-there can be enforcement 
of the decree for the purpose of serving notice when notice is required, 
and if this person is the legal representative of a deceased party, he is 


entitled to notice in that capacity whether the decreé is more than a 


year old or not. ae 
- The appellant's application therefore did. not fulfil the conditions im- 
posed by thé Code of Civil Procedure, and cannot therefore be said to 
have been made “in accordance with law.” He is thus debarred from 
executing his decree. 
Is he consequently a creditor no longer ? 
Reference has been made to the English cases quoted in the note to 


“section 206 of Henderson’s Edition of the Succession Act, from which 


it appears that letters-of-administration are granted to creditors ale 


though their claims may be time-barred. The note, however, alludes 


to:the-difference in the Indian Law which extinguishes the right to pro- 
perty by section 28 of the Limitation Act. But what this section says 
is “at the determination of the period hereby limited to any person ~ 
“for instituting a suit for possession of any property, his right to such 
‘‘ property shall be extinguished ;” and section 3 of the Act declares 
that “ ‘suit’ does not include an appeal or an application.” It has 
accordingly been held that the provision in section 28 does not extend — 
to the case of a debt and still less of a judgment-debt: Ganda Mal v. 
Nanak Chand, unpublished case quoted in the notes under the sec- 
tion in Rivaz’s Edition of the Limitation Act. See also 4 Cal., 283, 
and 5 Cal., 897. ro — 

Section 60 of the Contract Act moreover expressly preserves the 
tight to a time-barred debt under certain circumstances ; consequently, 
as the debt remains, the person to-whom the debt is due continues to 
be a creditor. ae 
. Section 206 of the Succession Act provides that ‘‘when.there is wo 
“person connected with the deceased by marriage or consanguinity 
“who is entitled to -letters-of-administration and willing to act, they 
“ may be granted:to a creditor.’’ The appellant’ is therefore eligible 
for the grant since the deceased: who came from Madras is nut known 


’ to have left any relatives, at least in Burma. 


The Court below was apprehensive that nothing it could do would 
prevent the appellant paying himself if he obtained a grant of adminis- 


tration, ‘but under section 256 the administrator has to give-a bond 
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for the due collection, getting in, and administering the estate of the 
deceased, and if the engagement of such bond is not kept, the Court 
can cause it to be enforced under section 257. | 

It may turn out that letters-of-administration. will be of no use to 
appellant. He can derive no advantage under section 60 of the Con- 
tract Act, as there is no payment made by the debtor. But, on the 
other hand, it would be to his interest to try to discover the heirs of 
deceased in order to obtain from them payment of his time-barred 
debt, if they should be willing to make the concession in return for 
his trouble, 

Under these circumstances I think the grant of letters-of-adminis< 
lea may be made to appellant if he thinks it worth his while to 
take it. . 7 

The order of the Lower Court is set aside, and an order for the 
grant applied for is made accordingly. 


E, Sononon 
Co, 


. 
S. A. Jounson. 
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oie ore | Before’ G. D. Burgess, Esq. CS.t.. 
“NO.. r 0 Z 
cies. Ra MAUNG PO KYI z..MA NYEIN. 


Succession Certificate Act, section 4—Bar to decree not to suit. 

Section 4 of the Succession Certificate Act prohibits a Court from passing a de 
cree against a’.debtor of a deceased person for payment .of his debt to a person 
claiming to be entitled to the éffects of the deceased except on the production by 
the person so claiming of—among other things—either letters-of-administration or 
a certificate granted under the Act with the debt specified therein. 

The section does not bar the suit, The Court of First instance was therefore 
directed to allow plaintiff a reasonable time to obtain the necessary qualification 
by means of letters-of-administration or a succession certificate, 

ACCORDING to the plaint Péngyi U Mala (deceased) gave permis- 
sion to the plaintiff to demand and take Rs. too which had been 
entrusted for safe custody by him to the defendant. On demand the 
defendant admitted having received Rs. 85 only and paid Rs. 6 to 
account. . Consequently the plaintiff sued for the balance, Rs..79. . 

Befendant - contended that ¢he Rs. 100 had been returned to U 
Mala, denied that she ever gave the plaintiff Rs. 6 as alleged, and 
disputed the plaintifi’s right ; to sue for payment without taking out 
letters-of-administration.as required by section 4 of Act VII of 1889. 

_ ” The Court of First Instance decided that the plaintiff had no locus © 
standi for want of letters-of-administration or a succession certificate, ; 
“and dismissed the suit, 


Judgment of the Lower Appellate Court. 


‘The decision of the Lower Court is quite correct. Petitioner has as yet no “‘ locus 
-standi,” He must first take out letters-of-administration. Appeal cima sed with 
costs. 


* 


Orders in Revision. 


The decree of the Courts below is wrong. 

Section 4 of the Succession Certificate Act prohibits a Court from 
passing a decree against a debtor of a deceased: person for payment 
of his debt to a person claiming to be entitled to the effects of the 
deceased person except on the "production by the person. so claiming 
of—among other things—either letters-of-administration or a certifi 
_cate granted under the Act with the debt specified therein, . . 

The section ‘does. not bar the suit as the Courts below have ima- 
gined. 

The Court of. First Instance should therefore all ow. plaintiff a 
reasonable time to obtain the necessary qualification by means of. let-. 
ters-of-administration or a succession certificate. 

The decree of the Lower Courts is reversed accordingly, and. the 
suit must be restored to ne ie, Costs to follow the final results: 
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Before G. D. Burgess, Esq. ¢.51. 
MA BE NAUNG by wer nex? rriznp v. MA BOK, 
Succession Certificate Act, 1889—Summary manner, section 7— What is meant. 
by—Debts and securities, sections 4 (2) and 6—Meaning of “debt” —Is money 
advanced on usufructuary mortgage included in term? 


References « 
8W. R23 LL. R, 8 Cal., 868. 

THIs is an appeal against the grant of a certificate by the District 
Court of Mandalay under the Succession Certificate Act, 1889. The 
certificate was applied for by Ma Bok, sister, and Maung To, brother 
of deceased, and the District Court has passed an order for the issue 
of a certificate to Ma Bok. A cross-application was made by Ma 
Be Naung, niede of deceased, and this appeal is laid by her, One of 
the objections in appeal is that the procedure of. the District. Court 
* was too summary. Under section 7 of the Act the Court is directed 

to proceed to decide in a summary.manner the right to the certificate. 
I conceive that the words “in a summary manner” are relative and 
mean in the shortest way consistent with the enquiry necessary under 
the circumstances, Now in this instance the appellant based her 
claim to the certificate on the grounds that she was the niece of the 
deceased Ma Bék S6n, that she was the £ittima adopted daughter of 
Ma Bok S6n and her husband, and that she was left in possession of 
moveable and immoveable property belonging to both the deceased. 
The appellant was examined in the District Court and admitted 
that she had’ no sadaz of adoption, and that the adoption had not been 
effected in the presence of rahans and péngyis. She also admitted 
that che had been told to go and live in’ Ma Bék’s house, and lived 
with her for six months, and that she had. been married a year. _ 
On these admissions alone, without Ma Bék’s statements on the 
_ other side, the District Court was perfectly justified in disregarding 
appellant’s claim by virtue of adoption. There was also: no clear in- 
ication that appeliant was properly in possession of any part of the 
estate, : 
. Under these circumstances the District Court was not in my opin- 
ion called upon to carry the enquiry further in respect of the tight to 
the certificate and exercised a reasonable discretion in-granting a. cer- 
tificate to Ma BOk, * pe Uy Riese eae 

‘The appeal, therefore, fails. But other points than the right to the. 

certificate. have been raised in the appeal. It has. been. brought to 
notice that Ma Bék’s application does not comply with the provisiors 
of section-6 of the Act, clause {/) of which requires.a statement of 
“the debts and. securities in‘respect of which the certificate.is ‘applied 
for.” There is a list of property, which was not needed as the de- 


Civil Appeal 
Nea. 3 of 
1893. 


—an 
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Ma Bz Nivne ceased’s residence at the time ‘of her death was within the- local limits 
“2 > of the jurisdiction of the Court, but there is no list under clause {/).. 
Ma Box. _ The District Court will have to cause this omission to be renedit 

¥ before granting a certificaté. The main point, however, is that ‘the 

District Court has taken an erroneously wide view of the meanigy of 

the term “debts”? Iam not sure what the District Court aétially 

understands by debts, but the order speaks of all property owing“to 

the estate and not coming within the exception to sub-section «@) of 

section 4, and the lists put in by Ma Bok contain a quantity of pace 

land, a house, cattle and other moveable property. If the “Distek 

Court’ meant that all the estate of deceased person other than “iat 
included in the exception mentioned falls under the category “of débes 
it was obviously wrong. The learned Advocate for appeliant*ias re- 
ferred to two cases* to show the intention of the law under “the #id 
Act, XXVII of 1860. The preamble of the present Act is“ where- 
‘as it is expedient to facilitate the collection of debts on successions 
and afford protection to parties paying debts to the representatives of 
deceased persons; it is-hereby-enacted as follows.” “The Act was 
nawar intended to.take the place of a Probate and Administratien Act, 
- and section 21 expressly provides that the grant of probate ‘or ‘detters- 

of-administration is to supersede @ certificate under the Act. _ 

The learned Advocate for the respondent has quoted the definition 
of debt in Wharton’s Lexicon which would extend. the«meaning of 
debt to. chattels in detinet,. but there is nothing heré to:show that any 
moveable property is withheld from the estate. ‘““Debt” must be 
taken.in its ordinary and common acceptation. In Stephen's Com- 
mentaries on Blackstone, Book II, Chapter V, it is said: ‘‘For in 
general, whenever a contract is such as to give one of the parties a 
right to receive a certain and liquidated sum of money.from the other 
as in the caserof a bond for the payment of money, or an implied pro- 
misé to pay for goods supplied so much as they shall be reasonably 
worth—a debt is then said to exist between these parties.” 

It is said that part of the land belonging to the estate is land held 
under usufructuary.mortgage. Is the money advanced on the mort- 
gageadebt? Section 68-of the Transfer. of Property Act provides 
that the mortgagee -has a right to sue the mortgagor for.the'mortgage- 
money only (among other things)“ where the mortgagor binds -him- 
self to repay the same.” The Transfer of Property Act is not-in ‘force, 
but. among the cases of mortgage of the usual kind prevalent in Upper 
Burma, which haye come before the Court, I do not think. that there * 
have been any in which the mortgage-money has been sued for. ° 
Probably such mortgage-money is not a debt, but thé point would 
have te be settled in a mortgage suit, - If the applicant for the cetti- 
ficate proposes to sue for any mortgage-money, she'can of course in- 
clude the-amount in her statement of debts and pay duty on it. But 
the mortgaged property: cannot be entered as the debt itself. 

The appellant.must pay the costs of the appeal. - 


*8W.R..2: LL. R.. 8 Cal. 868. | 
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SECTION 4—See also page 204, 
Section 4—See also page 428. 
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Tort. 


. Before G. D. Burgess, Esq. €.8.1. 
MA HNIN NYO anv MA SAW #, MAUNG KYIN THU. 

Right of owner of land to. enjoyment of water of natural stveam—Substantial 
interference with such enjoyment constitutes tort —Easement—Definition 7] 
s.97 of Easements. Act, 1882— Acquisition of easement otherwise than under 
section 26 of Limitation Act. ; ‘ 

References : : . 
LL, R., 6 Cal., 394. and 812 ; 7 Cal., 132. ee x ; 
Stephen’s Commentaries on Blackstone, Bk, If, Cheipter ® KITY, 

THE plaintiffs in this case sued the defendant forsan ‘ejection for 
the opening of adam with which the latter had clesed the MMagyiyo, 
« ° “ . i ty ° 
conveying water into the Yebyigan, a tank from which their fields 






The plaint alleged that the plaintiffs and their.ancestors had con- 
tinuously enjoyed the water for over 50 years, and:that‘they had been 
deprived of the use of the water through the -actionsof athe defendant, 
who had wrongfully cut it off for his own benefit in*thewear 1249 B.E., 
or about five years ago, by damming the channel. 

The Court of First Instance found it was-proved:that the water- 
“7722 was a natural one, that it had never been interszupted by sé or 





bund before, and that-the defendant had not yet «acquired an easement 


or prescriptive right, and accordingly gave judgmentfortthe*plaintifis, 
ordering the watercourse to be opened by destroying the sé or bund 
across it. : pe ay 

The defendant appeaied to the District Court on the sole ground 


that the suit was barred by limitation (section 26), the plaintiffs 


having failed to prove the exercise of their right by actual user with- 
in two years before the institution of the suit. The District Court 
allowed the appeal and reversed the Lower Court’s decree, remark- 
ing “Plaintiffs have not proved user beyond the year 1249. The 
case corresponds with illustration (4) of section 26 of the Limitation 
Act.” ; Eas: 
The finding of the Lower Court as to*the.stream.béing a natural. 
watercourse not having been challenged in appeal was not considered 
by the District Court, and when the case was brought up in revision 
I consented, at the instance of the learned Advocate. for the re- 
spondent-defendant, to go through the evidence and examine its cor- 
rectness, as the respondent would have no other way of getting its’ 
accuracy tested. A plan has also been prepared to assist: in-the 
understanding of the matter. ; ae ec 
The evidence leaves no doubt that the finding of the Court of First - 
lustance that thestream isa natural watercourse is right. The me- . 
mory of the witnesses goes back: 50 years and the yo or ‘channel,’ 
according to them, has always been there and has never been stopped’: 
up before. It appears that water gathers from the lands of Médiyo. see 
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above, spreads out, and then falls into the #0 or hollow leading be- 
tween ficlds into the Yebyu kan oy tank which is the termination of 
the watercourse and from which the fields below or at a lower level 
derive water. 

The defendant has made his dam at the head of the hollow which 
bas hail the ct of throwing the water on to higher land thar it 
reached before. The learned “Advocate for the respondent says that 
there ave sh ane the dam, that the water eventually finds its way 
dawe below, aid that there is no evidence, es there ought to be, that 
the plaints € suffered damage. But it seems ‘clear. that they 
must have sefered damage. Their first witn — says that not much 
water ci = Vebyugan otherwise than from the yo, and the 
second wiles, ing Kywet, states that t the lands below the kan 
suffer greatly b of the sé, Naturally the supply of water must 
be diminish: -etent if it is taken and spread over fields above 
(he peewee fe dets 

Vhere has seme loose talk of one party or the other owning the 
Mapyiyo, at if devs not seem to mean more than that there is a tight 
te nt Water and that the adjoining fields are owned by the parties. 
The defendant himself stated that the ye land was not his property, 
and ja his written statement he answered that he had put up the dam 































with the permission of the Government authorities for the purpose of » 
ivrigaling his ficlds, for the resort and use of razans and ae and. 


of birds and animals, and also t8 serve as a thoroughfare, beside 


letting wafer flow fo ‘the Yebyugan when there should be aed. 


Both parties had recourse to the Revenue authorities concerning the 
dispide about the bund, and it is plain enough that the hed of the 
atrcam, that is the gre its elf, was regarded thr -‘Sughout as of a public 
and nol of a private Character. 

The learned Advocate for the applicants bas referred te the case 
ol Rafiup Keer v. Abdul Hossein™, and the cases reported at page 812 
ol tie suits yohane and al page 132 of Volume 7 may also be meae 
fiened, het on the finding as te the nalure of the watercourse it is 
sary tu consider and enquire whether the plaintiffs have made 
ssciment independent of the title by prescription pre- 
do for in the Limitation Act. Their claim is realiy founded on 
their vipht to cejoy the uninterrupted flow of the water in the natural 
ge, ail the: Court of First Instance was quite right in referring te sec- 
fion ghy ef Collett on Torts. For a definition of easements Wwe may 
6.6 te the Pass menis Act, ; 

Sectian 7 says: “Fassments are restrictions of one or other of the 
following riehts, uamely, (¢) the cxclasive tight of every owner of 
raoveable praperty (subject te any ee for the time being mn force} 
ta en ey wield i of the sutne avd sl prodacts thereof and acces- 
4j tie vight of every owner of immeveable property 

w for the time being in force) to enjoy without dis- 
Mec a t bse ral advantages avising from its situation.” 


fo a = te tts pe te ets eect rerum enna amnennnannnts 
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And among the illustrations of such rights is illustration (2), of which 
the first part is as follows :— 

“ The right of every owner of land that the water of every natural 

stream which passes by, through or over his land ina defined natural 
channel, shall be allowed by other persons to flow within such owner’s 
limits without interruption and without material alteration in quantity, 
direction, force or temperature.” 
. - This language is similar to that of the English law. In Bodk II, 
Chapter XXIII, paragraph 3, of Stephen’s Commentaries on Blackstone, 
it is said, in defining a watercourse as the right which a man may have 
to the benefit of the flow of a river or stream, that “it consists in 
having the course of the stream kept free from any interruption or 
disturbance to the prejudice of the proprietor, by the acts of persons 
from without and in parts not within his own tetritory,— whether con- 
sisting In a diversion of the water, or its obstruction, or pollution by 
offensive commixture.”’ 

And in the Chapter on Torts to p:operty in Broom’s Commentaries 
terms of the same kind are quoted from various cases, among the pro- 
‘pesitions quoted being the one that “a substantial interference with 
the bed of a stream, so as to increase or diminish the flow of water to 
the detriment of other riparian owners, is a thing actionable in itself.” 

Section 26 of the Limitation Act speaks of the enjoyment of a water- 
course, but it is obvious that it iseenjoyment as an easement that is 
intended, for the section says “any other easement” and speaks of 
the enjoyment being “ as an easement and as of right.” 

The application of section 26 of the Limitation: Act to the present 
case by the Lower Appellate Court was therefore erroneous, as the 
object of the plaintiffs was not to establish an easement, but to ob- 
tain relief by the removal of a continuing nuisance through the inter- 
ference of the defendant with their natural right to the use of water 
from a natural stream. : 

To treat the plaintiffs’ claim as an easement was to put the burden 
on the wrong shoulders, for the defendant was the person to show that 
he had the right to interrupt the flow of water, and this he was unablé 
to do with a prescription extending back no further than five years. 
It is somewhat hard on the defendant perhaps to be required to remove 


‘his dam now after all the expense he has incurred, but the fault of . 
. this seems to-lie more with the Revenue authorities than with the 


plaintiffs, © ee 


The decree of the Lower Appellate Court* must be reversed and that : 
of the Court of First Instance restored with costs against the defendant 


. in all Courts. - 
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MA CHOK o. MAUNG PQ SIN. 
Trusts Act, ss. 3, 6, 46, 98 —~Trust of bailneit: 
Cuardiauship of child and of child’s s 2 
Property upon second marriage of father 
and Wards Act, s. 6, 
Prowluetel Snell Cause Courts Act, Schedule IL, 28. 
Civil Justice Regulation z) 







and ownership of such 
nddhist Lew—Guardians 















: The brother lived with his sister Ui the 
cond marriage made ever to his sister lox the 

ife the ownershit of certain jewellery to prevent 
i inte the second marriage. 

Jie sulisegnesily took away the child surreptitiously and brought this suit to re- 
cover the property. 

Lhe Court of Small Causes gave him a decree for recovery as a bailment. 

Held >that the 
petty, and the brother had ceased to be the guardian of the perean of the child 
and also of the child’s properly; that he had apparently therefore no status to 
sue, but that, whether he bad or not, there was a trust and not a bailment and that 

he could not recover in this action in a Court of Smal! Causes. ae 

Whether the plaintiff could have what was done altered under the provisions 
of the Guardians and Wards Act, or the provisions of the Specific Relief Act or 
vot, it secmed clear that he could not do so of his own authority withoul the defend- 
ants consent, , 

Neferentes : 
JL. Ra & Cab, 899, 
Bombay Wigh Court Reporis, Vol. I, 193: 

‘Hn applicant-defendant seeks revision of the decree of the Court 
af Small Causes directing her to return to the plaintifi-respondent 
certain jowcllery made over to her on account of bis child, or te pay its 
valuc, The grounds stated im the application arem 

“ (1) The Lower Court ought to have held that a trust was created for the 
honelit of his child by the plaintift and that he was not entitled to revoke it during 
the minority of the child or recover possession of the property entrusted. 

“(2) That the Lower Court ought to have held that, if there was a bailment, it 

‘ was for a particulac purpose and for a particular use, and that the plaintiff was not 
entitled under the circumstances of the case to demand return of the property 
bailed, 
e 2 That the Lower Court cnght te have heid that the plaintiff had no locus 
stands inthe suit, ; 

“(4) That it is against equity and good conscience to allow plaintiff to revoke 
the trust already created for the benefit of his child” 

The case was disposed of by the Court below in the following judg 


ment :-~ 

« The parties are brother and sister, and the claim is for the return cf jewellery 
which belongs to the child. There is no dispute as to the items of jewellery or their 
value. The defence calls in question the status of the plaintiff to suc. 
















tor had become the guardian of the child and the child’s pro- . 


Civil Revision 
No, 23 of 
4895. 


ee 
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Trust. 
Ma Czéx “ The evidence on the record does not show the defence to be a good one, for it 


De is not shown either that there is a trust by a separate authority either of the child or 

Maune Po Six, of the child’s property. The plaintiff lived with his sister till the death of his wife 
and, in view of a second marriage, made over to the child’s ownership the articles 
in suit, He subsequently ascertained that the sister-defendant had converted 
the property to other uses, took back the child, and prosecuted his sister criminally. 
He succeeded in getting a conviction before the first Magistrate, but the conviction, | 
itis admitted, has been set aside on appeal. This alone does not affect the lia- 
bility of the defendant to the plaintiff if the entrustment was by plaintiff himself, 
for what he was competent to entrust he was also competent to demand. ‘ The 
evidence is in favour of plaintiff, and plainiiff alone having made the bailment he 
is entitled therefore to demand restoration. ‘ 

“ Deevee for the plaintiff for the restoration to him by the defendant of — 


Rs. A. P, 
One gold padee, value a we gO 0 0 
One pair silver anklets Ae sia) 8 1G 


and in case this cannot be had, for the value of the same, together with ail costs of 
suit on Rs. 96-8-o.” 

The above is hardly an adequate account of the case. 

The plaintiff admitted that the property was that of the child and 
that he had promised to give the child Rs. 100. The property had 
come from the child’s mother. The child was for two years with the 
defendant, who fed it, plaintiff going and living elsewhere. The divi- 
sion of the property was made to prevent confusion when plaintiff 
entered inte a second marriage. Apparently a document was drawn 
up at the time, but the Lower Court has omitted to require its produc- 
tion. The plaintiff's witness, Maung Paw Gyi, says, however, “ after 
“the division the property was made over to defendant as the property 
“ of the child.” ; 

It is thus. plain enough on the plaintiffs cwn showing that he con- 
stituted the defendant, his sister, the custodian of both the person and 
property of his child. Minority and guardianship are not mentioned 
in section 87 (1) of the Civil Justice Regulation* among the subjects to 
which Buddhist law is applicable ; but in the exercise of their equitable 
jurisdiction the Courts would naturally have regard so far as possible 
to the rules of that law in such matters, although it may not be “the 
law to which the minor is subject’ within the letter of section 6 of the 
Guardians and Wards Act. If reference then be made to the Bud- 
dhist law, it is found to be provided that the father who re-+mazries 
upon the death of the mother is to give the eldest son a share of the 
property, and to be laid down “if the son be too young ‘to separate 
“from, bis parents, but remains with his father and stepemother, let 
“the property be divided before witnesses and‘ taken care of sépa- — 
“ rately,”—Manugyé, X,2. This passage appears to contemplate the 
separation of the:son from his father as a natural result of the ldtter’s 
re-matriage and. the necessity anyhow of speciai arrangement for 
guarding the interests of a minor, and the plaintiff was very likely © 
acting in accordance with a general notion of this kind in making the 
arrangement he did with his sister. © eee 








* [Burma Laws Act, s. 13-] 
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Trust. 





The father would be the natural guardian of his child, but there 
would be nothing to prevent him from divesting himself of his per- 
sonal rights in that respect and transferring them by a Icgal agree- 
ment to another. In the present instance it would seem that such 
has been the effect of the transaction between the brother and sister. 

The latter has become-the guardian of the child and her property, 
and the former has ceased to be the guardian of the person of the 
child, and also of the child’s property, if he ever was so, for apparently 
the sister became guardian of the property at once upon the division. 
Whether the plaintiff can have what was done altered under the 
provisions of the Guardians or Wards Act, or the provisions of the 
Specific Relief Act or not, it seems clear that he cannot do so of his 
own authority without the defendant’s consent. 

Unless the plaintiff sues as the child’s guardian, or in some other 
recognized capacity in relation to the child, he does not appear to 


have any cause of action for the recovery of property which is admit- . 


tedly the child’s and not his own. 
Assuming, howevér, that at the time when the child’s property was 
made over to the defendant the plaintiff was able to deal with it as 


guardian or otherwise, the question arises whether there was a bail-— 


ment as held by the Court below or a trust as contended by the defend- 
ant. «As to this, the latter is indicated by the evidence mentioned 
already rather than the former. 


Ma Cuéx 


wv, 
Maune Po Sin. 


The defendant was left to maintain the child and the plaintiff made 


no provision for its support, and it is only reasonable to suppose that 
the property was transferred for the purpose of providing for the 
child’s subsistence. 

The Trusts Act has been quoted in the argument for the applicant, 
and, allhough it is not in force in this province, reference may be 
made to ils provisions to elucidate the subject of trusts. Section 3 
of the Act gives the following definition: “A trust is an obligation 
‘annexed to the ownership of property and arising out of aconfidence 
‘‘reposed in and accepted by the owner, or declared and accepted by 

“him for the benefit of another, or of another and the owner.” Sec 
tion 6 says: “A trust is created when the author of the trust indicates 
“with reasonable certainty by any words or acts (@) an intention on 
‘‘ his partto create thereby a trust, (4) the purpose of the trust, {¢) the 
“beneficiary, and (d) the trust property, and (unless the trust is declar- 
‘ed by will or the author of the trust is himself to be the trustee) trans- 
‘fers the trust property to the trustee.” 

Here these conditions seem to have been virtually fulfilled, and,. if 
the plaintiff is to be considered as the person duly dealing with the 
property, what he did appears to amount to the creation of a trust. 

Section 46 of the Act prevents a trustee who has accepted a trust 
from renouncing it except under special conditions, and section 78 pre- 
vents the author of a trust from revoking it except under special con- 


ditions, 


Ma Cué« 


U. 
Maune Po Sin. 
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Reference has also been made to the cases reported at page 133, 
Bombay High Court Reports, Volume Il, and.at page 887, 8 Calcutta, 
in the former of which the rule was stated “(where a trust has been 
once perfectly created, it cannot be defeated by any subsequent act 
“of the settlor.” 

The plaintiff has nat applicd to have the trust cancelled, and he could 
not have sued to have this done i the Small Cause Court as by para- 
graph 18 of the Second Schedule of the Provincial Small Cause Courts 
Act a suit relating to trust is excepted from the cognizance of a Court 
of Small Causes, — 

Consequently the suit failed on all points and ought to have been 
dismissed, and the decree of the Lower Court must be set aside with 
costs in both Coutts. : 
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—_—-—— Inheritance—Jointly acquired property—Payzz property or property 
anterior to second marriage—Step-father’s claim to estate of deceased wife, 
and to estate of deceased step-daughter—Ciaim of paternal: relatives to 
latter. . ¢ a0 
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:S Inheritatice.. The parties were the children of a brother and a sister. ; 
deceased and the question as to what share of the property left by their” 





aunt they were each entitled to, eld that the children of the brother were 


entitled to half and children of the sister were entitled to the other half of, 


the aunt’s property ge * ee ves asi oe pics 
———= Marriage. Wives that live in separate houses from that of the wife 
--with whom the husband takes his meais ‘are not entitled to obtain, on the 


death-of the husband, anything more than has already come into their 
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possession, Living and eating together is not an essential of marriage, 
but mercly proof of f the validity of a marriage on 

Buppyist Law—Marriage. A Buddhist woman, if she is a minor at the 
time of marriage and “she is duly given in marriage by her parents, upon 
marriage is emancipated from parental control and ceases to be a minor 
sv lar as marriage and its incidents are concerned ee 

———" Marriage, When a divorce has taken place between husband and wife 
and a re-union is set_up by the former wife, on the death of the former hus- 
band, in order to support a claim to his estate, strict proof is required of 
the renewal of connubial relations, just as clear proof of marriage in 
the first instance is required, when the question is whether the status of the 
wife has been acquired at all 

mene Marriage—Suit by Buddhist husband for himself and’ as sole re- 
presentative ‘of his deceased wife—Union of husband and wife as it exists 


under Buddhist law should be treated as a partnership ee a 
Buppuist PrigstHoop—Succession of one member to another in respect of 
religious buildings and other kinds of property... a a 


BUDDHIST WOMAN emancipated from parental control and ceases to be a 
minor so far as marriage and its incidents are concerned when she ts duly 
given in marriage by her parents andi is‘at the time of marriage a minor 

Bui,Dincs—Building on another person’sland by other than a mere tres- 
passer —Notice of adverse claim—E quitable right of removing buildings— 
Custem of country—Maxim of Quad heret in : solo credit solo not appli- 





cable ene Pet ans 
_ Burpen or proor—Agent and principal—Scope of authority res ae 
- Mortgage—Renewal of mortgage—Within time set Hp Eciginal 

mortgage barred by limitation wee ; 





Mortgage—Admissi n by defendant of previous ownership of part of 
land claimed by plaintiff's predecessor in interest 

Suit for recovery of possession of land—-Forcible ouster—Burden of 
proof on wrongdoer ee oF 








ness,and the ordinary tests of evidence cannot be dispensed with because 








the parties have had certain business relations... sin ies 
romvernmeem Wrongful or forcible dispossession of land... wees 
Voted being in possession of the land the burden of proving that 
ng one were entitled to deprive him of such peerens lay on the 
jaintills one A te 
eerael Fraudulent settlement to defeat or - delay creditors ae vee 
on mortgage—Amount of mortgage debt in dispute ee svi 
———— of ow! nership i in a suit to zecover possession of a piece of land at 
——— ~- In a suit for possession of land on the ground of dispossession or ie 
continuance of possession ee ae vee 
~——~-—-—= {0 oust a person who is in possession of land ade we 


Shifting of—Family property among Burmese—Presumptions as to 
portions being joint or separate property of heirs under varying circum- 
stances ave 

Claim to share of ancestral family property by certain co-heirs 
against other co-heirsin possession for upwards of twelve. years—Limita- 
tion 











_ . Mortgage— Redemption by one branch of family — Burden of proof of 
_ fact and ‘date of mortgage on the party alleging it, and also of redemption 
beiig in interest of others than the person making it, Lt aes to 
———-—- Claim to share of undivided family inheritance—-Limitation : 
Mortgage—Presumption from admission by .alleged.mortgagee ‘of 
alleged mortgagor’s original ownership of land—Evidence—Limitation ai 
——.—— Claim tu share of family estate—A dverse possession for upwards of 
twélve years—Effect of land passing from one branch of ny to another 
—Limitation ... nee mR tier 1 sats ate 
Adverse possession—Estoppel ee one mae ove 
_ meme Claim to land alleged to be mortgaged wee wee" us 








When a claim is denicd, satisfactory proof is required of its genuine- 
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BurRDEN OF PROOB—Mortgage—Probabilities ne oe 
~—-—— Alleged sale after mortgage z eS 
— Suit for redemption of mortgage iy persons holding lend as tenants 
on the allegation that they were representatives of the original mortgagor 
and the landlord representative of the original mortgagee on 
asto any special custom or usage varying the ordinary Buddhist 








rules of inheritance “ea ca ea 
BURDEN OF PROOF AND. SETTLEMENT oF issurs—Need for making parties 
clearly understand points on which evidence.is required ese vee 


Burma Laws Act, 13—See Buddhist Law—Marriage 

Burman. Under ordinary circumstances the presumption would be that a sale 
of cattle by a—is made with the assent of his wife and is valid if made to 
a boné fide purchaser and cannot subsequently be challenged by the wife 

Burman Mussuimans, Mahomedan Law among —Divorce—Guar dianship 
Suit for custody of Minor see 

Burmese rasuion. Drawing up of a document after ‘old—does not amount 
to signing —Limitation Act, 19 

. Burmzse Times. Documents of—Proof required of—~Suit for possession ofland 


BUYER AND SELLER. Responsibility of latter.to former | avi oes 
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Cause OF ACTION. Suit brought by parties without status to sue — see 

———.— Disclosure of—Suit for ejectment Pr eer 

— Return of plaint for presentation at proper ¢ court tes oe 





—~——-——— Rejection of plaint on account of omission of— * 

CHaMeERTY—Application for leave to sue im ene pauperis—I nterest in 
subject-matter of suit ses 

Cuzz wire. Possession of concubine or lesser wife taken during lifetime 
and with the consent of— 

Catko, Kittima—What i is a—Duties of —similar.to those of natural child .. 





mia ‘wiv. «,ppaintment of. guardian of—Hather’s claim 
— Illegitimate. Father of—if not personally disqualified, may be 
entitled to the guardianship of the child be 


———— Guardianship of—and of child’s property’ and. ‘ownership of such pro- 
-perty upon second marriage of father subject to Buddhist law 

CuibpReEN of first wife and child of subsequent wife—Rules for division of 
share of inheritance under Buddhist law—Inheritance 

im Suit by—against their widowed mottier for Evan ‘of joint family 


property wee 


—_—— Adopted—Natural—Shares of —Buddhist Law—Inheritance vee! 


————— Legitimate and illegitimate-—Inheritance—Budhhist Law 

Adoption of—by Mahomedans—-Guardianship of illegitimate child | 

———-—- Custody of—under Mahomedan law—The parties being Moguls 
er -Persians—Mahomedan law applicable to the Shiah community me 

——--——- Vested interest of—in parental property under Buddhist law eee 

Cuin Law—lInheritance among Chins—Joint family property—Customs— 
Acquiescence—Binding " effect of aisauion of property when cance made 
with assent of interested parties 

Crviz Courts. Proceedings and Grdere “of Buddhist Keclesiastical autho- 
rities cannot be questioned in—so long as they do nothing contrary to 
law 

Civ, Procepure Cope, Provisions of ‘the—should be foilowed as far as 
may be ia proceedings under the Guardianship and Wards Act a3 

Civit PRoceDUKE—11, 15, 17, 57. Return of ‘plaint for presentation at. 
proper court—Cause.of action 

13. Suit for restitution of conjugal rights, The peint of law should - 








have ‘been'made a ground of attack or defence in the previcus proceedings, ~-- 


and that its practical abandonment amounted to a substantial determina 
tion of the matter which could ‘not altersands be questioned in litigation 
between the same parties ane ae ae 
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kuy among Burman Mussulmans a7 se arte ans 
coe eee Guardianship ~ Custody of childrea---The pactics being Moguls or 
Persians, the-personal law te which they were subject was the Mahomedan 
Jaw asapplicable to die Shiah community nies ese Saas 
Manomepaxs, Adoption of children by— ae ave et 


Masontry Acy, 1875,Secri0Nns 24ND 3. Applicalion of—to a suit for resieras 
tion of coujugal rights against a Buddhist giri under the age of 18 ons 
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Marrracs. Apparent principle of Buddhist law with respect to—Effect of sub- 
sequent regular—after death of head wife on position of offspring of concu- 





bine or lesser wife- “ co ae 
Living and eating together i is not an essential of—but merely proof of 
the validity of a marriage under Buddhist law awe see Ae 


‘Suit for declaration of nullity of — oy 
Mesne profits. Right to—Question of wrongful dispossession settled in suit 
for recovery of Yand—Improper admission of appeal after allowed period 











of limitation =... ae aoe 
‘Mrvor. Appointment. of a guardian for a—Objection to—Hindu family— 
Mitakshara law does not ‘apply in Burma eos sae eae 

* Appointment of a. guardian of a—whose father is living ... eee 

a Illegitimate— Appointment of guardian—Father’s- claim to 
ate—eng Suit for custody of—Maliomedan Law—Divorce—Guardianship— 
Burman Mussuimans oa ave re ies 
MiraxsHars Law. Hindu family subject to—Objection to appointment of 
guardian does not apply in Burma ae oes 


Mocuts or Persrans. Mahomedan law applicable to—Shiah coramunity ees 
Morteacs—Barred by limitation—Renewal of—within time’ set up—Burden 





_ of proof ave wae 
—- Admission by defendant of previous ownership of part of land claim- 
ed by. plaintiff’s predecessor i in interest—Burden of proof ane ea 





— Amount.cf—debt-in dispute—Rurden of proof on mortgagee wee 
‘Necessity for clear and satisiactury proof of the existence of—to oust 
a person from the possession of land—Presumption in favour of mortgage 
as against sale, accotding tu the custonis of the country, to supply the want 
of the necessary. direct evidence is 








- Redemption of--Adverse' possession -— Limitatic n --- “ 
“-—-—— Presumption‘ in Upper Burma in favour of—or retention of right to 
Sinden o and against out-aiml-vut sale of land—Evidence—Limitation 
rden: of proof: a 
Redemption of a—Thée period of 60 years allowed for ais for a suit 
against. a: ee and it must be clearly shown that there was a mort- 
_ gage: -and that-the:petson sued*is mortgagee ons te 
Claim to compensation for improvements before allowing redenipition 











in absence of i de condition to that effect in mortgage deed— Necessity’ , 
ished atid? acknowledged customs controlling contract of 


of proving estab 
mortgage: accordingly--Madras mortgages 





possession+~Corisideration—Renewal of cld ORS in favour of 
claimants under original mortgagor : tas 
‘Ancestral estate—-Conflicting claims of alleged’ co-heirs— Evidence of 
separate possession by one branch of family—Effect of mortgage by that 
branch--Necéssity: for careful treatment of documents by the Courts so as 
to make them admissible in evidence ... 

Redemption of land mortgaged—Estoppel under section 116, Evi- 
dence_ Act on was wee wae 
Burden of proof—A mortgage must be strcily established-—Consi- 


Satie 











_ deration of probabilities —... fi Cree 





ao When an aticient mortgage is set ip it must be satisfactorily proved 
against: persons'beliig in possession who deny its existence... oe 
Usufructuary—of land—Failure of mortgagor to deliver possession— 





Remedy of mortgagee bi, dea 


a A—of land ‘being estab! lished, the pheden of j proving that it was con- 
verted’ into an absolute sale is on the person alleging that change in the 
ctndition.of things .. .... : 

ommp—ne, SUIt. for rederaption of—by persons holding land as tenants on the 
allegation that they were representatives of the ‘original mortgagor and. 


ane 


' the landlord representative of the original mortgagee— Burden ‘of ‘proof— - 


Limitation . 4, se sie aes Nai aa 


“Redemption by cae branch of family—Burden of proof —Limitation 


Need for olear proof of ancient claims to land after long “undisturbed: 
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Mortcace. Persons entitled to redeem—Heirs of mortgagor—Persons having 
interest in property—Joinder of parties of all persons interested in property 
—Vested interest of children in parental property under Buddhist law— 
General principles to be followed in mortgage cases ae ce 

Redemption. of—Persons entitled to redeem—Plaint defective for non- 
joinder of parties—General principles to be followed wea a 

—~---—— Usufructuary—Executive sale of land held under—Decree-holder’s 
right to sell such land “ Sse ‘ae ies 

Usufructuary—Debts and securitiese—Meaning of “ debt ?”—Succes- 
sion Certificate Act _ eA sus sus hee aon 

Morreaces, A co-mortgagor or co-heir who redeems ordinarily steps into the 
shoes of the originai—and the 60 years’ limitation runs from the date of the 
original mortgage or from the date of the accrual of the right to redeem 

The proviso to Article 148, Limitation Act, in respect of the period 
within which a suit must be brought against a—to redeem immoveable 
property mortgaged has no application in Upper Burma, where the general 
period of 60 years is allowed eee eee oes oe 

————— Usufructuary—Suit by—wrongfully dispossessed cf land by holder of 
decree against his mortgagor ase wee ws ais 

Mortcacor. Renewal of old mortgage in favour of claimants under orgi- 
nal— we eee oes eee <3 

————— Joint—Representatives of mortgagors—Ancestral property—Pre- 
sumption from circumstances as to division of—Proof required when one 
member of a family claims the right of redeeming land separately mort- 





eee 








see 


gaged by other members... we sae ave es 
~~~. Failure of—to deliver possession of land—Usufructuary mortgagi 
Remedy of mortgage one ses see 


Heirs of—Persons entitled to redeem a mortgage ies sas 

—-~——— Suit by usufructuary mortgagee wrongfully dispossessed of land by 
holder of decree against his— a5 wok 

Morteasors. Joint—Reépresentatives of— Po ee aes! 

Mussutmans. Burman—Mahomedan law among—Divorce—Guardian- 
ships—Suit for custody of minor f 





————— Native—Mahomedan and not Buddhist law applicable to Zerbadis 


or—in Upper Burma in matters of inheritance . wwe 
N 
ATURAL CHILD. Duties of—similar to those of kitt’ma adopted child -  ... 


_ cinpren. Adopted children—Shares of—under buddhist Jaw | 
——--~ HKIRS. Diversion of estate from—to religious endowment should be 
strictly looked into se oo a swe ove 
son. Krttima or adopted son takes position of—when there are 
no natural children wee See see ets 
Nreunws ano Nisces. Share each entitled.to, under Buddhist law, of 
property of deceased aunt os tee soc a oe 
Necorisie Instrruments—Contract—Breach of a bond—Rate of interest 
———— 79. When interest at a specific rate is expressly made on a pro- 
missory-note or bill-of-exchange, interest shall be calculated at the rate 
specified on the amount of the principal money due thereon from the date 
of the instrument until tender or realization of the amount or until such 
date after’ the institution of a suit to recover such amount as the Court 
directs. There is thus no option as regards the rate to be allowed within 
one of the above periods ea aks we oe ae 
——— 87. Promissory-note—Material alteration—Addition of signature 
of maker’s wife—Note sole, not joint and several—Maker’s name entered 
in body of note—No alteration in body of note when signature added —-. 
Nusces xND Nernews. Share each entitled to, of property left by deceased 


aunt under Buddhist law ... ous aes “ee wee 








¥Xili 


Page. 


58 
586 
613 
639 


4g0 


524 
602 


551 


556 


573 
581 


22 
176 


397 
17 


189 
79, 300 


591 


593 
189 


XXIV . INDEX. 


oO 

‘ Oxre—Avapd—Settiing matter in dispute conditionally on one of the par- 
ties making—to certain effect—Form of oath taken in Upper Burma | wo” 
OssrrucTion By PAaRTY—Procedure ee a ae igi 

Omission, Improper—to take evidence vitiates an award aes 

———— of item during final mutual settlement of accounts—Estoppel ne 

OraL AGREEMENT. Evidence of an—when admissible on 

——-—~AwarD. Reduction. of—to form of a document—Arbitration as 

EvipeNcE, Exclusion of—by documentary evidence~- Burden of 

proof eee eee vale a6 ove eee 


Admission of—to clear up ambiguity in documentary evidence 
Owner oF Lann. Right of—to enjoyment of water of natural stream —Sub- 











stantial interference with such enjoyment constitutes Tort ake e, 
Ownersutr. Suit to recover a piece of land—Burden of proof of-— oe 
Burden of proof as to— sis ness 266 
“Suit for—of land—Effect of allowing vendor to appear as ostensible 
owner ¢f jand at public survey and registration of tenures Yr 
Pp 
Parents. Claim for share of inheritance before death of both—under Bud- 
dhist law see ave a8 nee vee 
PARTITION OF INHERITANCE, While a widowed mather is alive the children 
are not entitled under Buddhist law for claim are sb ay 
Party. Obstruction by—Appeal—Revision~-Procedury ‘ ar 
Parriss. . Suit brought by—without status to sue, no cause of action a: 
—————- Consent-of—cannot confer jurisdiction where it does not exist — 


—---— When-are so ignorant of their rights and of the law, as is mostly 
the case in this country, considerable freedom ought:to ciatiowed by the 
Courts in the amendment of plaints or their treatment'as*aiiéi 

Partnersair. Union of husband arid wife as it exists i a law 


should. be treated as a— Sie 
ParTRRNal RELATIVES, Claim of +2 estate of deceased steplaupiter ati 
“ PAYIN ane Lovialiowa: property—Buddhist Law —Divorce-Ryar dy arbi- 


Le 












trators ose see vee vee eee 
-——————= property, Meaning of— tee 
commences Beanerty or pro apt anterior to second marviage—Step: father’s alee 
to estate of deceased wife, and to estate of deceased step-daughter. 


Pewatry for breach of a contract~Compensation payable in accordance 
with the principle of section 74, Contract Act et fs ee 
Persons entitled to redeem a mortgage—Licirs of m ont gag or-~Persons have 
ing interest in property~Joinder of partics of all persons interested in 
property ae sas on re ies 
earns terse enuitled to redeem a mortgage—Plaint adletedtive for Honsloigder of 
parties— General principles to be followed ae, 
Persians on Mocuns, Mahomedan law applicable to—“Shiah, ommunity te 


Perroteum. Suit to decide rival claims to the right.of obtaining licenses to. - 


dig for—at Yenangyaung—-Custom ate oF Si 
puede Return of ~for amendment instead of. rejection ribs ve st 
Rejection of—under section 54, Code of Civil Procedure 





wine Amendment .of—on account of ignorauce of parties ds to their rights 





and the law—Courts permitted to amend-- . se en 

— Duty of Courts to amend—to put the case on a right footing and 

decide it on-the merits a Ay ata Gia LAU Been 

PocearrKa.and thingika.gifts.. «. ae " ae 
PocGabika GLETS. The person to whorn made has a right ¢ to keep Mee oe atts 


Pénwnss or Manirurt Branmixs. Law and custom “of—settled in Upper 


Burma. in respect tothe appointment of priests io the charge of temples. - . 


or religious endow maets vt cs ces 4 ei 


- Page. 


598 
245 

13 
387 
354 
276 


230 
359 
642 
375 
377 


379 


138 
194. 
245 
244 
447 
573 


204. 
184. 


43 
Fle 


484 
¢ 


2gt 


586 
540 


327 


25! 
_ 353 


"593 


G 


G02 


5% 72 
78 


420 


INDEX. 


Possussion—Suit for recovery of land—-Forcible ouster—Burden of proof on 
wrongdoer sin toe oo a . 
——~-—— of land—Document of Burmese times—Proof required of — ae 
————~— Adverse—Occupation of land—Limitation ... aa ne 
———-—- oF LAND, Suit for—on ground of dispossession or discontinuance of 
pessession—Period within which such dispossession or discontinuance of 
possession must be proved—Burden of proof “a8 ued sie? 
_‘———=-—- OF LAND. ‘To oust a person from the—on the ground of a mortgage— 
Necessity for clear and satisfactory proof of the existence of such mort- 


oe vee 





nowvemnee-—- Gift — What is necessary to transfer—Thingika gift a we 
— Delivery or transfer of—essential to validity of gift under Hindu 
law aes ove Bee 


onemen— Anaward not followed by—without effect in stopping running of 
time—Limitation ames eee 
—~—-—— OF LAND. Adverse—Redemption of a mortgage—Limitation aes 
-~—-—--—- Omission to show or even allege—or enjoyment within 12 years of in- 
stitution of suit in claim to land on ground of descent from remote come 
mon ancestor—Long possession by one branch of descendants—Limita- 
tion es tee oo . 


eee eee eee 





mumome—- OF LAND. Suit for recovery Of—of which possession has been lost—~ 
Barred by limitation one ae nee on aes 


swomemen-- When an ancient mortgage is set up it must be satisfactorily proved . 


against persons in—who deny. its existence eee was nee 
wrimenene Suit by usufructuary mortgagee wrongfully dispossessed of land by 
holder of decree against his mortgagor eek dig meer Re 
——--——— by plaintiff not shown to be unlawful—Sufficient proof that defend- 
ant is not the owner when all the evidence on defendant’s behalf is that 


he is in possession as a trespasser—Time allowed by section g, Specific 


Relief Act, to sue for repossession irrespective of title tee i 
Power-or-atTorNey. ‘General—Suit for dissolution of partnership—Princi- 
pat and agent—Limitation ve eae es ea 


Practice in Upper Burma of making further advances on usufructuary 
mortgages as land becomes better cultivated and more valuable—Effect 
as rogards limitation i oe is Es 


Priests, Law and customs of the community of Pénnas or Manipuri Brahe... 


ming settled in Upper Burma in respect of the appointment of—to the 





charge of temples of religi: us endowments sui dea a 
Princtrat. Extent of liability of agent by contract—Presumption as to con- 
tract when agent does not disclose the name of his— 16 one 
AND aGENT—Scope of authority—Burden of proof see abe 

commmmeenee Nonliability of agent of disclosed principal—Substitution of subse- 
quent verbal agreement for written contract Ae iis oe 
weno“ AND AGENT—General power-of-attorney—Suit for dissolution of 
partnership—Limitation —... ae Ae deo? nD 
womarenen mer AND SURETY—Money lent—Discharge of surety by variance in 
terms of contract or giving of time without surety’s assent —... ae 
PRIMARY EVIDENCE—D ispossession of land—Burden of proof eee see 
Private Lanp—State land—Questions regarding—~ - . one ins 
Proganitities. Consideration of —Mortgage—Burden.of proof ves 


PROBATE anpD ADMINISTRATION—23, 50, 98, The. person primarily entitled 
to the grant of letters-of-administration is the person who, according to 
the -ules for the distgibution of the estate in question, would be entitled to 
the whole or any part of such estate; that is, the grant should follow the 
.interest—Buddhist Law of Inheritance. among Hindu-Buddhists of 
Arakan and Chittagong _ eon tee ses see 

———— 50, 64, 83. Need for care in issuing. citations and scrutinising 
claims for  Ietters of-administration—Grounds for revoking grant of 
letters—Procedure is ibs see see one 

Procepure regarding attachment of property before judgment see 


—_———— to be followed in proceedings under the Guardians and Wards Act ... 
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xxvi INDEX. 





Proceporsg in execution of a decree—Irregularity of—Limitation ose 
ee in issuing letters-of-administration under the Probate and Adminis- 
tration Act sas “va re ave ik ea 


PRoceEDINGS AND oRDERS oF Bupnaist EccirsiasTicaL AUTHORITIES 
cannot be questioned in the Civil Courts so long as they keep within 
their jurisdiction and do nothing contrary to law ’ see woe 

Proor of publicity and notoriety essential to establish a kittima adop- 
tion ame a se aes oe ne me 

of the existence of a superior status. Presumption that a woman 

who has a separate residence from that of her husband has the status 
of one entitled to share in his inheritance may be rebutted by— ais 
of the renewal of connubial relations required when a divorce has 
. taken place between husband and wife and a re-union is set up by the 
former wife in order to set up a claim to his estate - wes sal 

-—-= — of document of Burmese times—Suit for possession of land toe 

wmmmm— Necessity for strict—of repayment of debt contracted with the for- 


te 





——c: 



































mality of writing which remains uncancelled in the hands of creditor sae, 

— Need for clear--of ancient claim to land after long undisturbed pos- 
session—Consideration . ~ ... aa oe tee 2 Ades 
———-—--—- required when one member of a family claims the right of redeem- 
ing land separately mortgaged by other members rales ro 

— Burden .of—Mortgage barred by limitation—Renewal of—within 

time set up ay teres: vie ae see eee 
Burden of——-Mortgage—Admission by defendant of previous owner- 

ship of part of land claimed by plaintifl’s predecessor in interest win 
————— Burden of-—Suit for recovery of possession of land—Forcible ouster— 
Burden of proof on wrongdocr eee nea fee vee 

~ Burden of—Exclusion of oral by documentary evidence ... as 

= Burden of—Forcible or wrongful dispossession of land... Ae 
Burden of--Dispossession of land—Primary evidence... 0° 
———— Burden of—Agent and principal—Scope of authority —_... ake 
Burden of—Claim to share of undivided family inheritance—Nature 

of proof required—Limitation tre eee eas 

an -— Burden cf—Mortgage—Probabitities eos ene oa 
— Burden of—Alleged sale after a mortgage =... ret ats 
Sees vaaae as cee ect alteration—Addition of signature of maker’s 
wife va ose Pat ea TS 4% 





— OR BiLL-ov-ExCHANGE, How interest should be calculated on— 
Property. Claim of wife to inherit the~-of her deceased husband to’ whom 





she was unfaithful itis ie eee ee is 

— Suit to establish right to—Removal of attachment of which had been 
refused eve vei ia at tas abe 
——-——— Attachment of-—before judgment-——Procedure eee ees 
—-~--——— Transfer of—with a view to defeat creditors | es re 





—— Ancestral—Claim to share of~—by certain cosheirs against other co- 
heirs in possession for upwards of 12 years—Limitation ig en: 
—— Ancestral—Presumption from circumstances as to division of — ae 
—~~—~ Family—among Burmese—Presumptions as to portions being joint 
or oe property of heirs under varying circumstances—Burden of 
proo 








ae eee aoe ene 


Immoveable. The proviso to Article 148, Limitation Act, in respect 
“of the period within which asuit must be brought against a mortgagee 
to redeem=-mortgaged has no application in Upper Burma, where the 

















general period of 60 years is allowed : ies vee eae, 
——=-—- Inanimate—applies to land among other things ea 2 ee 
—-——~ — Joint—-of Buddhist husband and wife—Attachment of—in execution... 
of a decree against thie husband alone eo aes ose 
/ == Joint family—Division of —Inheritance among Chins—Customs ven 
=orr—- Joint family—Suit for a share of — Cae ie ane 
scr Joint family--Limitation—Award not followed by possession ‘without 
effect in stopping running of time ere Pee ege ve 
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INDEX. 


PROPERTY. Joint family—Pariial division of—Portion under.morigage—Re- 


demption of co-heir claiming in individual right~Time from which period _ 


of limitation begins to run see ass 
jointly owned by a Buddhist husband and wife should ordinarily be 
deemed to be in the possession of the former—Sale of—by one joint owner 











Payix—Meaning of— ae co 
———-—= Payin—or property anterior to second marriage—Step-father’ 's. claim 
io esiate of deceased wife and to estate of deceased. step-daug hter eos 
R . 

REDEMPTION BY ONB BRANCH OF FAMILY—Mortgage-Burden of proof— 
Limitation on see eee 
——~—-~—— of co-heir claiming i in individual right joint-family property, a portion 
of which was under mortgage—Time from which period of imitation 
begins to run en aes ise eee 
Claim to compensation for improvement before allowing—in absence 

of express condition to that effect in mortgage deed a eee 
—_— of land mortgaged—Burden of proof—Estoppel ae sn 
——--—— of mor rtgage—Adverse possession—Limitation és evs 
——-—-— of mortgage—Persons entitled to redeem—Plaint defective for non- 
juinder of parties-—General principles to be followed vee 


of mortgage—Suit for—by persons holding land as tenants on the 
allegation that they were representatives of the original mortgagor and 
the landlord representative of the original.mortgagee—Burden of proof 
—Limitation ses eee ees 
of mortgage. The period of 60 years allowed for a—is: for a suit 
against a mortgagee, and it must be clearly shown that there was a 


~ 








mortgage and that the person: sued is mortgagee is coe 
REPRESENTATIVES OF MorTGAGoRs—Joint mortgagors toe 
REGULATION X oF 1887~—The. Upper Burma: Stamps and Limitation: Regula- 
tion, secticn 5—Effect of— ces see 
Resection of application for revision. ina case where. the remedy of -an 
appeal cannot be had—Limitation en oes 
- of plaint—Undervalued .and _under-stamped=-Section 5A, - ‘Code of 
Civil Procedure vane ess ose eee 
RELIGIOUS BUILDINGS AND OTHER KINDS.O¥ PROPERTY. Succession of one 
member of the Buddhist priesthood to another.in respect. of — eve 
Runv—Execution sale of land held under -usufructuary mortgage—Decree- 
holder’s right to sell such land eee sah “s = 


Renewal of old- mortgage in favour. of claimants under. original mortgagor tne 
RES JUDICATA. Question as-to the bar of--when: the position of the’ parties .is 





reversed as sé aa 
a for restitution of conjugal. tights—Second suit upon fresh ade- 
mand wea we @ 05 ace 


ee Separation of—does not afford more. than.a presumption. ander 
Buddhist law that the woman has not -the status of one entitled to share 

in the inheritance left by her deceased husband ..., 

RESTITUTION OF CONJUGAL RIGHTS. Suit for—against Buddhi ist "girl under 





theageofx8 ... As ses ax ots 
—— Suit fer—Secord suit upon fresh dlemand—Res judicata ane 
Revisw oz 3upGMeEnt, Conditions under which—can be granted pe Piste 


———0n sie: -ground of ‘non-production of . certain ..evidence -in ‘the 
Court of First Instance— Upper Burma Civil Justice: -Regulation,.section: 85 
-_—~— Application. for—Conditions. necessary forthe entertainment.of— 

- Revision. ‘pplication for—Duty of Appeilate Court to see that satisfactory 
causc is shown for not preferring.an appeal under the - provisions <of 
section 14 of the Limitation Act before admitting an— ee 
eo ejection of. application for—in a: case « -where the remedy: of - Apice 


cannot be had—Limitation ees ene eee: 
REVOCATION oF Girf—Buddhist law not. applicable. to gifts rn ease 
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XXVili INDEX, 


Ricuts of Buddhist co-heirs_to contract between themselves irrespective of the _ 


rules of Buddhist law wage 06 éate + eee cab 
RicHt of son of a concubine or lesser wife brought up by the father like the 
offspring of a regular union to share the inheritance with a second wife 
and child wee ae “as ia aes dss 
Ricuts of two adjacent riparian proprietors of land to the land in’ the bed of 
a stream situated between their respective holdings tte ons 
RIGHT TO PROPERTY—Suit to establish—removal of attachment of which had 
been refused _,., ee woe eos ete: eee 
RivaL claims. Suit to decide—to the right of obtaining licenses to dig for 
petroleum at Yenangyaung—Custom . enh ee ‘ws 
RULEs regarding arbitration. An award by ecclesiastical authorities on a 
secular matter not exempt from the usual— on 





_—. for division of shares cf inheritance: under Buddhist law between 


children of first wife and child of subsequent wife ... tte oes 
of succession among the owners of the right of digging for petroleum 


at VYenangyaung—Twingas and twinzayos “ee oes ete 
=) 
Saxe of property by one joint owner. Validity of— ... dice cre 
—— of land. . Presumption in Upper.Burma against—and in favour of 
mortgage or retention of right of reepurchase ene oes 


—— Alleged—after a mortgage—Burden of proof... oF te 
«—— Execution sale of lard held under usufructuary mortgage—Déetiee- 
holder’s right to—of land... ae aus tee wae 
—— OF LAND subsequently declared to be State land. Defence that the 
absolute title to the land had not been sold, but only the right of 
occupancy ees ; vee eee eee tee evs 
SECONDARY EVIDENCE. ‘acts nécessary under section 65, Evidence Act, for 
_ the admission of — te ey: See ae ie 
————— admitted on document said to have been burnt, suit should have beer: 
brought within time of limitation -- ... aie tee ese 
a of a lost document not-stamped in accordance with law, inadmis- 
sible 


Sscuritx. Liability of person furnishing—for judgment-debtor to appear 
when called upon—Procedure in execution of decree jar eo 
——~-—— for payment of costs incurred in Courts when ordered to be given 
should. be ordered with caution and the careful exercise of discretion ies 





mene BOND jointly executed after an alleged agreement was come to, 


that only one party should be held responsible--Oral evidence—Admissi- 


bility of— ie a es te aay =, 
SepaRaTE CLAIM fcr a redemption of a mortgage set up by one member 
of the family to evade estoppel by conduct ofco-heirs oes or 


SEPARATE RESIDENCE of a wife from her -husband—Presumption unde’ 
Buddhist law as to right of woman to share in the inheritance left by 
her deceased husband eae ee wee 











SERVICE OF SUMMONS ON A DEFENDANT—Substituted service—Residence 
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